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CITY  OF  NEW  YOEK, 

AT  GENERAL  TERM. 


Jamss  B.  Williaks  and  another  v.  Willluc  Johkboit. 

A  HAiniFAcroBzs  of  good%  who,  in  order  to  detignftte  hli  own  m«xiufaetnT«,  haa 
adopted  iiftiiie%  marlo^  and  labels,  wliksh  are  peenliar,  and  not  theretofori 
need,  la  entitled  to  be  proteeted  by  a  eonrt  of  eqni^  in  the  nia  ftharaot  M 
trade  marks,  agaiost  f^ndalent  or  deeepti^e  imitation  by  othen. 

This  is  tme,  although  the  article  manufactured  by  him  Is  composed  of  well-known 
ingredients,  in  general  nse  for  that  pnrpose,  and  which  any  person  may  eom- 
bine  and  sell  at  his  pleasure ;  trade  marks  in  sneh  ease  being  appropriately 
employed  to  denote  a  manniaetare  of  the  article,  by  the  person  nslag  then, 
and  to  notify  those  who  buy  and  nse  the  article,  that  his  peenUar  skilly  in  eooi- 
bining  the  ingredients,  have  been  empWed  therein. 

An  iojunction  will  be  granted  to  restrain  the  nse  by  another  of  labels,  deyices,  or 
handbilU,  in  imitation  of,  or  simulating  such  trade  marksi 

Whether  a  mere  name  of  an  article,  or  a  designation  -of  a  plaee  of  nanniiietara, 
can  or  cannot  become  the  subject  of  protection,  as  a  trade  mark,  the  Court  wUl 
restrain  the  nse  thereof  in  such  a  combination,  with  peculiar  devicea  and 
labels,  as  will  tend  to  fleceive  the  public,  and  induce  the  erroneous  belief  In 
the  minds  of  dealers  and  eonsamers,  that  the  articles  are  mannfietnred  by  tha 
person  introducing  or  adopting  the  same,  to  distingnish  his  goodn 

SKght  differences  calling  for  scrutiny,  or  concealed  by  artifice,  so  as  to  eseapa  tha 
attention  of  the  unwary,  are  not  sufficient  to  protect  the  imitator  of  a  trada 
mark  from  liabittty. 

(Before  Dent,  Ch.  J.,  HomcAN  and  Woonnurr,  J.J,) 
Heard,  April  16th  s  decided,  June  27th,  1867. 

Appeal  firom  an  order  made  at  Special  Term,  before  Mr.  Jus- 
tice Slosson,  granting  an  injunction  to  restrain  the  defendant^ 
pendente  Uie^  from  selling,  di^)0sing  of,  or  advertising,  or  offisring 
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WilliazDft  Y.  Johnson. 

«  ■ - 1 ■         I  -I.  I  » 

fo^  sale,  any  soap  (not.  manufactured  by  the  plaintifi&)  put  up  in 
boxes,  wrappers,  or  labels,  in  a  form  and  style,  allied  in  tbe  bill 
of  complaint,  to  be  a  fraudulent  imitation  of  the  boxes,  wrappers, 
labels,  etc.,  used  by  the  plaintiff  to  designate  their  own  manu- 
fiicture. 

The  complaint  herein  alleged  that^  in  or  about  the  year  1845, 
the  plaintiff,  James  B.  Williams  and  his  brothers,  were  manu&c- 
turers  of  soap  at  Manchester,  Connecticut ;  that  they  manu&o- 
tured  a  particular  kind  of  soap,  to  which,  in  order  to  identify  it 
as  their  manu&cture,  they  gave  the  name  of  "  Genuine  Yankee 
Soap,"  made  in  cakes  of  about  two  inches  square,  each  cake 
covered  with  tinfoil ;  that  upon  one  side  of  each  cake  was  at- 
tached an  octagonal  pink  label,  with  the  words  printed  thereon, 
^'  Genuine  Yankee  Soap,  manu&ctured  at  Manchester,  Conn.,  by 
Williams  &  Brothers,  Chemists  and  Apothecaries.  To  prevent 
counterfeits,  their  signature  will  be  upon  each  cake."  Upon  the 
other  side  of  each  cake  was  attached  another  octagonal  pink  label, 
with  the  words  printed  thereon,  "  The  Qenuine  Yankee  Soap  is 
warranted  superior  to  any  foreign  compound  for  shaving  and 
the  toilet,  affording  a  copious  and  heavy  lather,  which  does  not 
dry  on  the  face,  leaving  the  skin  soft  and  smooth."  And  at  one 
end  of  each  cake  was  attached  another  pink  label  with  the  words 
in  writing,  or  in  a  resemblance  to  writing,  ''  Williams  &  Bros." 

That  the  said  soap  was  put  up  in  pasteboard  boxes  containing 
one  dozen  cakes  each,  and  each  box  covered  with  a  brown  paper 
wrapper,  with  the  words  thereon,  "  One  dozen  GFenuine  Yankee 
Soap,  warranted  superior  to  any  foreign  compound  for  shaVing 
and  the  toilet,  manu&ctured  at  Manchester,  Conn.,  by  Williams 
&  Brothers,  Chemists  and  Apothecaries.  To  prevent  counter- 
feits, their  signature  will  be  upon  each  cake." 

Upon  these  several  labels^  the  arrangement  of  the  Unes,  the 
form  of  the  letters  and  style  of  the  printing  was  peculiar  and  in 
some  degree  fanciful. 

The  complaint  states  that  under  the  above  designation,  and  put 
up  in  the  manner  described,  Williams  &  Brothers,  in  or  about 
1845,  introduced  their  said  soap  into  the  market  for  sale,  and  it 
was  figivorably  received,  became  extensively  known  by  purchasers 
and  dealers,  and  obtained  a  large  sale,  and  the  demand  therefor 
greatly  increased.    That  subsequently,  by  changes  in  the  busi- 
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ness  of  Williams  &  Brothers,  and  by  transfer  to  them,  the  plain- 
tiff sucoeeded  to  the  manufacture  of  this  soap  and  the  exclusiye 
right  to  use  the  style,  designation,  and  labels,  and  mode  of  pack- 
ing above  described,  and^BtiU  continue  to  manufacture  and  sell 
the  same ;  and  that  by  reason  of  the  superior  quality  of  the  said 
soap,  and  the  favorable  reputation  which  it  maintained,  the  manu- 
&cture  and  sales  thereof  had,  at  the  time  of  the  defendant's  in- 
terference, become  and  were  large,  extensive  and  profitable. 

That  the  defendant,  well  knowing  these  facts,  and  with  intent 
to  deceive  and  defraud  the  public  who  deal  in  or  use  the  said  soap, 
has  manufactured,  or  caused  to  be  manufactured,  and  is  continu- 
ally manufacturing,  etc.,  and  has  in  his  possession  large  quantities 
of  soap  of  an  inferior  quality,  which  he  puts  up  in  a  style  and 
manner  precisely  similar  to  that  in  which  the  plainti£&*  is  put  up. 
That  it  is  cut  up  into  cakes  of  the  same  size  as  those  of  the  plain* 
ti£&',  each  cake  encased  in  tinfoil,  and  upon  each  cake  three  pink 
labels  of  the  same  form  used  by  the  plaintifb,  upon  one  of  which 
are  printed  the  words,  ''  Genuine  Yankee  Soap,  manu&ctured  at 
New  York,  by  L.  Williams  &  Co.    To  prevent  counterfeits,  their 
signature  will  be  upon  each  cake."    Upon  another  are  printed 
the  words,  "  The  Genuine  Yankee  Soap  is  warranted  superior  to 
any  foreign  compound  for  shaving  and  the  toilet,  affording  a 
copious  and  heavy  lather,  which  does  not  dry  on  the  face,  leaving 
the  skin  soft  and  smooth."    And  upon  the  third  are  the  words, 
in  writing  or  in  a  resemblance  to  writing,  ''  L.  Williams  &  Co." 
That  each  box  is  covered  with  a  brown  paper  wrapper,  with  the 
words  thereon,  "One  Dozen  Genuine  Yankee  Soap,  warranted 
superior  to  any  foreign  compound  for  shaving  and  the  toilet, 
manufactured  by  L.  Williams  &  Co.,  New  York.    To  prevent 
counterfeits,  their  signature  will  be  upon  each  cake." 

Upon  these  several  labels,  the  arrangement  of  the  lines,  the 
form  of  the  letters  and  style  of  printing  was,  in  almost  every  par- 
ticular, an  exact  copy  of  the  labels  used  by  the  plaintiffs,  and  the 
complaint  states  that  the  name  L.  Williams  &  Co.  is  fictitious, 
and  is  used  to  deceive,  etc. 

The  plaintiffs  alleged  damage,  etc.,  and  prayed  an  injunction. 

The  defendant  answered  the  complaint,  denying  that  the  plain- 
tif&  had  any  exclusive  right  to  use  the  designation  "  Genuine 
Yankee  Soap,"  or  the  marks  and  labels  above  described ;  denying 
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that  the  soap  made  by  him  was  inferior  to  that  made  by  the  plain- 
tiff ;  that  the  plaintiffi  had  sustained  any  damage  by  any  wrong- 
ful act  of  his ;  averring  that  the  term,  "  Genuine  Yankee  Soap," 
described  a  particular  style  and  quality  of  soap,  and  did  not  iden- 
tify the  person  or  persons  by  whom,  or  the  place  where,  it  was 
manufactured;  that  the  article  known  in  the  market  by  that 
name,  "has  been  for  years"  manufactured  by  different  manufac- 
turers  of  soap  in  different  parts  of  the  United  States,  and  sold  by 
that  name,  and  that  it  could  not  be  appropriated  by  the  plaintiff. 
The  answer  denies  that  the  name,  L.  Williams  &  Co.,  is  fictitious, 
or  is  used  as  a  colorable  imitation,  assimilating  the  trade  mark  of 
the  plaintiffs.  On  the  contrary,  it  states,  that  so  early  as  1850, 
there  was  a  firm  in  New  York,  composed  of  L.  Williams  and 
others,  carrying  on  business  under  the  name  of  L.  WiUiams  & 
Co.,  for  and  on  account  of  whom  the  said  article  of  Genuine 
Yankee  Soap,  as  now  made  by  the  defendant,  was  made  until  L. 
Williams  &  Co.  went  out  of  business  in  1856,  and  that  such  soap 
bore  their  name,  and  had  acquired  a  favorable  name  and  reputa- 
tion, and  that  the  rights  of  L.  Williams  &  Co.  to  manufacture 
said  soap,  and  to  use  the  bills,  labels,  name,  and  trade  marks 
used  by  L.  Williams  &  Co.  has  been  transferred  to  the  defendant, 
being  the  same  now  used  by  him. 

The  plaintiffi,  in  support  of  their  motion,  produced  the  affida- 
vits of  several  dealers  in  soap,  to  the  effect  that  the  article,  known 
in  the  market  as  "Genuine  Yankee  Soap,"  is  known  as  the 
manufacture  of  Williams  &  Brothers,  of  Connecticut  That  that 
name  does  not  denote  the  name  of  the  article  merely  to  distin- 
guish it  from  other  kinds  of  soap,  but  to  denote  that  it  is  the 
manufacture  of  Williams  &  Brothers.  That  it  was  first  intro- 
duced into  the  market  by  Williams  &  Brothers,  by  whom  the 
name  was  adopted  to  distinguish  it  as  their  manufacture,  and  as 
their  trade  mark.  That  the  several  deponents  dealt  therein  sev- 
eral years  before  they  were  aware  that  imitations  thereof  were 
sold.  That  they  have  never  known  any  soap  to  be  made  and 
sold  in  the  market,  as  and  for  "  Genuine  Yankee  Soap,"  by  any 
others  than  Williams  &  Brothers,  except  such  as  were  put  up 
in  boxes  and  accompanied  by  labels  and  wrappers  which  were 
close  imitations  of  those  used  by  Williams  &  Brothers,  and  thus 
calculated  to  deceive  the  public  by  inducing  the  belief  that 
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sacli  imitations  were  the  mann&ctiire  of  said  Williams  &  Bro- 
Aeis. 

An  injunction  was  granted  at  Special  Term,  restraining  the  de- 
fendant fix>m  "selling,  or  in  any  way  disposing  of  any  soap  in 
boxes  or  otherwise,  with  labels  or  wrappers  containing  Ae  words, 
•Genuine  Yankee  Soap'  printed  or  written  thereon;  and  from 
advertising,  selling,  or  offering  to  sell  any  soap  whatever,  (unless 
the  same  has  been  roanu&ctured  by,  or  procured  from,  the  plain- 
tifis,)  as  and  fbr  '  Genuine  Yankee  Soap ;'  and  also  from  using 
in  any  manner  the  words  or  name  'Genuine  Yankee  Soap'  in 
connection  with  soap  manufactured  or  offered  for  sale  by  him ; 
and  also  from  assimilating  in  any  way,  or  making,  or  using  any 
colorable  imitation  of  said  name  '  Genuine  Yankee  Scap,'  or  of 
the  words  Williams  k  Brothers,  or  either  of  them  as  adopted  and 
used  by  the  plaintiflfe." 

From  the  order  so  made  the  defendant  appealed. 

c/1  C.  Dimmickj  for  the  appellant 
Waldo  Utdchins,  for  the  respondent 

Bt  the  Coubt.  Woodruff,  J. — ^The  defendant  is  engaged 
in  a  gross  and  palpable  endeavor,  by  imitating  the  marks  and 
labels  used  by  the  plaintiff,  to  deceive  the  public  and  obtain 
patronage,  which  would  in  all  probability  be  attracted  to  the 
plaintiffs. 

This  the  defendant  is  doing,  not  only  by  closely  imitating  the 
plaintiff'  marks  and  labels,  but  by  falsely  representing  his  soap 
as  a  Yankee  manu&cture,  and  made  by  persons  named  Williams^ 
when,  in  truth,  it  is  made  in  the  City  of  New  York  by  the  de- 
fendant, William  Johnson. 

Kg  words  can  describe  or  give  a  conviction  of  the  fraud  the 
defendant  is  practising,  so  clearly  as  the  inspection  of  the  marks 
and  labels,  and  on  that  inspection  no  candid  mind  will  say  that 
the  conduct  of  the  defendant  is  not  properly  characterized  by  the 
language  above  employed,  unless  it  be  thought  that  terms  of 
more  severe  reproach  were  due  to  him.  > 

There*  is  no  claim  by  the  plaintiff  that  soap  is  not  an  article 
composed  of  well-known  ingredients,  which  any  person  may  com* 
Inne  and  sell  as  soap  of  his  manufacture  at  his  pleasa^i 
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If  there  are  distiDguishing  peculiarities  wherein  the  plainiifi^' 
Boap  has  gained  a  name  or  reputation,  we  do  not  perceive  that 
such  peculiarities  lie  in  any  thing  but  the  skill  employed  in  com- 
biuing  the  ingredients. 

In  all  the  benefits  arising  from  that  skill,  and  the  reputation 
acquired  thereby,  the  plaintiffs  should  be  protected,  so  far  as,  con- 
sistently with  the  rights  of  others,  it  may  be  done. 

Whatever  marks  or  devices  are  employed  by  the  plaintiff,  to 
denote  that  the  soap  is  made  by  them,  and  is  combined  by  the 
same  skill  that  was  employed  in  the  making  of  soap  heretofore 
made,  and  sold  by  them  bearing  the  same  marks  and  devices,  are 
entitled  to  protection — as,  for  example,  if  the  plaintiff  had  chosen 
to  stamp  their  soap  with  some  impression  having  no  other  mean- 
ing than  to  distinguish  their  manufacture  from  that  of  others,  and 
had  given  it  out  as  their  mark,  and,  by  this  discrimination,  soap 
of  their  manufacture  had  acquired  reputation  and  sale,  they  would 
be  plainly  entitled  to  protection. 

They  have  adopted,  in  reference  to  iheir  manufacture  (of  an 
article  which  any  and  every  one  may  manufacture  and  sell,  if  he 
please)  a  form  and  size  of  cake,  a  particular  mode  of  covering 
and  packing,  a  combination  of  three  labels  on  each  cake,  an 
exterior  handbill  upon  the  box,  and  have  so  arranged  the  whole 
as  to  suggest,  to  any  one  desiring  to  purchase  their  soap,  upon  an 
inspection,  that  the  article  is  theirs,  and  made  by  them,  like  that 
heretofore  made,  sold  and  known  as  their  manufacture. 

All  this  the  defendant  has  copied,  with  an  exactness  which  is 
calculated  to  deceive  even  the  wary,  much  more  to  entrap  those 
who  are  not  in  the  exercise  of  a  rigid  scrutiny. 

It  is  true  that  the  defendant  has  put  upon  his  labels  New  York 
as  the  place  of  manufacture,  and  L.  Williams  &  Co.,  instead  of 
Williams  &  Brothers,  as  the  manufacturers.  But  the  latter  desig- 
nation imports  a  falsehood,  and  tends  rather  to  create  than  destmy 
the  impression  that  the  soap  is  made  by  the  plaintiffs;  and  the 
use  of  the  word  New  York,  in  its  obscure  printing,  if  it  be  read, 
falls  far  short  of  suggesting  to  the  public  that  it  is  not  the  soap 
manufactured  by  the  plaintiffs. 

Lett  S;^nator,  in  Taylor  v.  Carpenter^  (reported  2  Sandf.  Chy  R. 
613,)  h.) vs,  '*  Honest  competition  relies  only  on  the  intrinsic  merits 
of  the  article  brought  into  market,  and  does  not  require  a  resort  to 
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a  fiilse  or  fraudulent  device  or  token.  That  certainly  cannot  de- 
serve the  appellation,  which  studiously  gives  to  the  product  of 
pretended  superior  skill,  the  name  and  exact  resemblance  and 
imitation  of  the  article  with  which  it  professes  to  compete.  A  di& 
guise  is  not  usually  assumed  for  an  honest  object.  It  is  a  mark 
more  characteristic  of  deception  and  fraud.  It  defeats  the  very 
end  and  object  contemplated  by  legitimate  competition,  the  choice 
to  tbe  public  to  select  between  the  articles  sold,  and  operates  as  a 
deception  and  imposition  on  the  dealer." 

The  late  yice-Chancellor  Sandford,  in  Cbats  y.  Edbrook^  (2 
Sandford,  Ghy  R  694,)  states  the  general  rule  to  be  well  settled,  as 
follows:  "  A  man  is  not  to  sell  the  goods  or  manu£Gu^tares  of  B. 
under  the  show  or  pretence  that  they  are  the  goods  or  manufac- 
tures of  A.,  who,  by  superior  skill  or  industry,  has  established  the 
reputation  of  his  articles  in  the  market  The  law  will  permit  no 
person  to  practice  a  deception  of  that  kind,  or  to  use  the  means 
which  contribute  to  effect  it  He  has  no  right,  and  he  will  not 
be  allowed,  to  use  the  names,  letters,  marks  or  other  symbols  by 
which  he  may  palm  off  upon  buyers,  as  the  manu&cture  of 
another,  the  article  he  is  selling,  and  thereby  attract  to  himself 
the  patronage  that,  without  such  deceptive  use  of  such  names^ 
etc.,  would  have  enured  to  the  benefit  of  that  other  person,  who 
first  got  up  or  was  alone  accustomed  to  use  such  names,  marks, 
letters  or  symbols." 

It  will  be  seen  that  in  the  cases  referred  to,  as  in  the  presenti 
the  imitation  enjoined  against  embraced,  not  merely  names,  but  a 
simulated  mode  of  putting  up  the  goods,  even  iaduding  the  pecu- 
liar spools  and  wrappers  or  envelopes  employed  by  the  plain- 

tl^Bi. 

The  same  general  principles  are  stated  and  illustrated  with 
great  force  and  clearness  in  the  case  of  The  AmosJceag  Mamufiu:iuring 
Cb.  V.  Spear  J  in  this  Court,  (2  Sandf.  S.  0.  Eep.  599,)  by  Mr.  J.  (now 
Ch.  J.)  Duer,  and  in  reference  to  the  variations  in  the  labels  used 
by  the  defendant,  by  the  use  of  the  words,  New  York,  as  the 
place,  and  L.  Williams  &  Co.  as  the  name  of  the  manufacturer, 
his  observations  are  singularly  appropriate :  '*  In  order  to  convey 
a  false  mpression  to  the  mind  of  the  public  as  to  the  true  origin 
or  manufacture  of  goods,  it  is  not  necessary  that  the  imitation  of 
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an  original  trade  mark  shall  be  exact  or  perfect.  It  may  be  lim- 
ited and  partial.  It  may  embrace  variations  that  a  comparison 
with  the  original  would  instantly  disclose;  yet  a  resemblance 
may  still  exist  that  was  designed  to  mislead  the  pabliCi  and  the 
effect  intended  may  have  been  produced.  Nor  can  it  be  doubted 
that)  whenever  this  design  is  apparent^  and  this  effect  has  followed, 
an  injunction  may  rightfully  be  issued,  and  ought  to  be  issued." 
And  in  that  case  it  is  held  that  a  style,  as  well  as  a  name,  of  a 
manufacture  is  entitled  to  protection,  and  its  unauthorized  use  is 
conclusive  evidence  of  a  fraudulent  intent. 

It  is  so  palpable  as  to  admit  of  no  reasonable  doubt  that  the 
devices  employed  by  the  defendant  were  calculated  and  intended 
by  him  to  secure  the  benefit  of  the  reputation  which  the  plain- 
tiff had  acquired.  He  is  in  this  respect  entitled  to  no  favor.  The 
Court  in  considering  the  propriety  of  enjoining  him,  pending  the 
litigation,  will  not  feel  called  upon  to  be  zealous  to  aid  him  by 
refined  distinctions  so  that  he  may  evade  the  letter  and  violate 
the  scope  and  spirit  of  the  adjudged  cases. 

We  have  no  hesitation  in  saying,  that  his  acts  are  a  clear  in- 
fringement of  the  plaintifS»'  rights.  He  has  copied  the  form,  ap- 
pearance, color,  style,  and  substantial  characteristics  in  all  re- 
spects, which  distinguish  the  plaintiff'  goods. 

The  form  of  the  present  iiyunction  is,  perhaps,  not  that  which 
is  best  adapted  to  secure  the  plaintiffs  what  they  are  clearly  en- 
titled to,  and  in  this  respect  the  terms  of  the  injunction  may  be 
made  to  conform  more  clearly  to  the  views  which  governed  this 
Court  in  the  case  of  the  Amoskeag  Co.  v.  Spear^  above  referred  to. 
Whether,  upon  the  taking  of  the  proofi  in  the  cause,  it  will  ap- 
pear that  the  particular  words,  "  Genuine  Yankee  Soap,"  are  to 
be  deemed  descriptive  of  the  kind  of  soap,  which  any  one  may 
make  and  sell  by  its  proper  name,  or  are  terms  properly  designat- 
ing the  plainti^'  manufacture,  and  so  to  be  descriptive  of  their 
peculiar  skill  in  making  an  article  already  in  known  and  common 
use  by  its  proper  and  only  generic  name,  soap,  is  perhaps  not  free 
from  doubt  It  is  quite  dear,  that  so  &r  as  it  indicates  the  place 
of  manufacture,  it  is  a  firaud  on  the  part  of  the  defendant  to  use 
it  Still  the  case  referred  to  decides,  that  though  it  be  in  this  par- 
ticular a  fraud  on  the  part  of  the  defendant,  the  plaintiffs  cannot 
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have  an  injunction  nnless  it  shall  appear  that  it  designates  their 
own  manu&ctuie,  and  that  its  use  by  the  defendant  operates  to 
the  prejudice  of  a  right  acquired  by  them. 

Without  deciding  whether  the  defendant  may  or  may  not  use 
either  of  the  words,  "Genuine"  or  "Yankee,"  in  any  possible  com- 
bination, we  think  it  sufficient  to  say,  that  he  may  not  use  the 
labels,  or  devices,  or  handbills  which  he  is  using,  nor  any  other 
like  labels,  handbills,  or  devices,  in  imitation  o^  or  simulating  the 
labels,  devices,  or  handbills  used  by  the  plaintiffs  as  set  forth  in 
the  bill  of  complaint,  or  any  other  similar  labels,  devices,  or  hand- 
bills calculated  to  deceive  the  public,  or  create  the  belief  that  the 
soap  he  sells  is  the  soap  made  or  sold  by  the  plaintiff  imder  the 
name  of  Genuine  Yankee  Soap. 

If  the  defendant  desires  that  the  injunction  order  be  made  to 
conform  to  this  latter  view  of  the  subject^  his  counsel  may  pre- 
pare and  serve  an  order  to  that  effect,  in  which  case  the  plaintiffs' 
counsel  may  submit  amendments,  and  the  same  will  be  settled  on 
two  days'  notice. 

The  costs  of  the  appeal,  $10,  will  abide  the  event  of  the  suit 

Ordered  accordingly. 
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Eliphalet  Nott  v.  James  S.  Thayer,  William  Flagg  and 
The  Mayor,  etc.,  of  the  City  of  New  York; 

and 

August  Belmont,  et  oZ.,  Trustees,  etc.,  Caroline  S.  Belmont, 
Mary  Griffin  and  Benjamin  Stephens  v.  Eliphalet 
Nott,  Robert  W.  Lowber,  The  Mayor,  etc.,  of  the  City 
of  New  York,  James  S.  Thayer,  William  Flagg,  Campbell, 
Moody,  Van  Pelt,  Roberts,  Benjamin,  Smith,  The  N.  Y. 
Gas  Light  Co.  and  Brower. 

p.  &  vas,  prior  to  1805,  tbe  owner  of  a  fann  on  Manhattan  Island,  in  the  City  of 
New  York,  lying  on  a  aemi-cireular  cove  or  bay  of  tbe  East  River,  and  between 
what  are  now  9th  and  23d  streets^  in  the  Baid  eity.  By  his  wlU,  be  dirided  this 
farm  into  two  parts,  making  a  street^  which  ran  through  tbe  same,  and  which 
reached  the  river  near  the  centre  of  the  cove,  the  dividing  line,  and  devised  the 
northerly  portion  to  his  son  P.  G.  S.,  and  the  southerly  portion  to  his  son  N.  W. 
Sl  And  thereafter,  in  1810,  the  Corporation  of  New  York  made  a  grant  to  N.  W. 
&  of  a  water  lot  in  the  river  easterly  of  his  portion  of  the  iarm,  making  the 
continuation  of  the  centre  line  of  Stny  vesant  street,  the  northerly  boundary  of 
such  grant  On  a  aurvey  of  the  cove,  it  appears  that  the  continuation  of  tbe 
centre  line  of  Stnyvesant  street  outwardly  to  a  line  drawn  between  the  two 
extremities  of  the  shore  line,  would  divide  the  intermediate  space  into  two 
parts  nearly  corresponding  iu  relative  or  proportionate  quantity  with  the 
length  of  the  shore  lines  of  the  two  dividons  of  the  farm  so  held  by  P.  G.  & 
and  N.  W.  a  The  plan  of  this  part  of  the  City  of  New  York  was  laid  out 
under  the  Act  of  the  Legislature  of  April  8d,  1807,  and  the  streets  thereby  es- 
tablished ran  to  the  shore  of  the  cove  in  a  direction  diagonal  to  the  cove,  and 
so  as  to  cross  Stnyresant  street  at  an  acute  angle,  in  such  wise  that  16th  street, 
which  crossed  Stuyvetant  street  near  the  point  where  it  reached  the  water, 
would,  when  extended  into  the  East  River,  run  for  south  thereof  at  the  line 
drawn  between  the  two  extremities  of  the  cove,  and  divide  the  cove  very  un- 
equally ;  and  the  other  parallel  streets  (16th,  17th,  18th  and  19th)  if  so  ex- 
tended, would  in  like  manner  eross  the  centre  line  of  Stnyvesant  street 
(Diagrams,  Noa  1  and  8.) 

Subsequently,  the  Corporation  of  New  York  made  grants  to  Bradford  and  others^ 
claiming  under  N.  W.  S.,  of  all  the  ground  under  the  water  in  the  cove,  lying 
southerly  of  the  said  centre  line  of  Stnyvesant  street,  and  extending  into  the 
river  to  a  street,  or  proposed  street,  called  Tompkins  street ;  and  to  Flack  and 
Gouverneur,  claiming  under  P.  G.  S.,  of  all  ground  under  water,  extending  in 
like  manner  into  the  East  River,  lying  northerly  of  the  said  centre  line  cf 
Stuyveaant  street  extended.    (Diagram  Na  2.) 

By  an  Act  of  the  Legislature  of  13th  April,  1826,  the  new  street^  caUed  Tompkins 
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rtreet,  theretofore  laid  oat  and  approred  by  the  eorporation,  waa  establiihed 
as  the  permanent  exterior  line  of  the  city  on  the  Eaat  River,  in  front  of  the  eove 
ihove  mentioned,  extending  northerly  to  23d  atreet ;  and  the  itatnte  enacted 
that  all  grants  made,  or  to  be  made,  of  landa  nnder  water,  thonld  be  eonctmed 
as  rightliilly  made  to  extend  theretoi 

Ib  1835  another  Act  wae  paned,  authorizing  the  corporation  to  derignate  where 
the  exterior  line  or  etreet  to  the  eastward  of  this  part  of  the  eity  shall  be  in 
place  of  Tompkins  street  And  in  1860  certain  ordinances  were  passed  estab« 
Itthing  an  exterior  line,  called  Avenne  D,  farther  oatward  in  the  East  River, 
beyond  and  easterly  of  the  said  Tompkins  street 

Upon  a  bill  filed,  on  the  one  hand,  to  confirm  the  grants  made  to  K.  W.  SL,  and 
those  claiming  nnder  N.  W.  S.  and  under  Bradford  and  others^  and  to  estab- 
lish the  centre  line  of  Stayresant  street  extended  into  the  East  River,  as  their 
just  northern  boundary,  and  to  restrain  the  corporation  from  making  new 
grants  southerly  of  that  line ;  and  on  a  bill  filed,  on  the  other  hand,  asserting 
that  such  former  grants  were  void,  and  thai  the  claimants  under  P.  G.  B,  and 
Flaek  and  Gouvemeur  were  entitled  to  grants  in  front  of  their  lands,  to  extend 
outwardly  into  the  East  River  in  the  lines  or  direction  of  the  streets  established 
in  1807,  extended  eastwardly ;  and  to  settle  the  rights  of  the  various  present 
proprietors  in  the  cov^ 

Mi,  upon  a  review  of  the  varioos  statotea,  etc.,  referred  to  in  the  opinion  of  the 
Court  and  statement  of  the  case, 

J^int  The  line  of  Stuyvesant  street,  continued  to  Tompkins  street,  would  have 
formed  the  proper  natural  and  equitable  boundary,  as  between  K.  W.  B,  and 
P.  G.  9i,  had  the  corporation  undertaken  to  make  grants  to  them  of  the  space 
within  the  cove;  upon  the  principle  of  an  equitable  division  between  them  in 
respect  to  their  ownership  on  the  shore,  assuming  either  that,  by  virtue  of 
soeh  ownership  of  the  upland,  they  were  entitied,  under  the  Act  of  1807,  to 
claim  and  have  such  grants,  or  that  the  corporation  were  willing  to  concede  to 
them  such  a  ri^t,  and  this  notwithstanding  that,  according  to  the  plan  of  the 
city  adopted  by  the  commissioners  under  that  act,  the  streets  as  laid  out  by 
them,  if  continued  into  the  cove,  would  have  followed  lines  running  in  a  dif- 
ferent direction. 

And  such  line  of  Stuyvesant  street  formed  a  proper  northerly  boundary  in  the 
grant  to  N.  W.&  of  1810,  as  between  him  and  hia  brother,  at  the  time  tiie  same 
was  made. 

Seamd,  The  same  line  of  division  was  equally  equitable  and  proper,  as  between 
Flack  and  Gouvemeur  on  the  one  ride,  and  Bradford  on  the  other,  as  parties  suo' 
eeeding  to  the  title  and  rights  of  N.  W.  &  and  P.  0.  &  respectively,  at  the  time 
those  grants  were  made ;  and  the  plaintiff,  Nott,  as  sucdeeding  t6  Bradford's 
title,  is  entitled  to  claim,  as  against  the  parties  to  the  suits  who  have  succeeded 
to  Flack  and  Gouvemeur,  that  Stuyvesant  street  thus  continued,  and  constitut- 
ing the  aetoal  boundary  between  their  respective  grants,  is  the  true,  proper 
and  equitable  line  by  which  those  grants  respectively  ought  to  have  been 
made. 

Third.  However  true  it  may  be  that  the  lines  or  direction  of  the  streets  eontinoed 
may  form  the  most  convenient  and,  under  certain  circumstances,  h  proper  basis 
•  upon  which  to  make  water  grants,  that  still  this  is  a  matter  of  mere  conveni- 
ence, and  that  this  alone  creates  no  rule  of  obligation  on  the  corporation,  nor 
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one  that  giyes  to  the  parties  entitled  to  or  claimiog  grants  an  absolute  right  as 
against  the  corporation,  or  as  against  each  other,  to  hare  them  run  by  such 
lines.  That  the  question  as  between  oo-terminons  owners  of  the  shore  line,  is 
always  one  of  equitable  apportionment  of  the  space  to  which  the  grants  are 
to  apply,  and  that  the  exact  lines  of  diyidon  must  necessarily  depend  upon  the 
relative  directions  of  the  shore  line  and  of  the  exterior  line  to  which  it  is  in- 
tended the  grants  shall  extend. 

Fourth.  Without  deciding,  or  Intending  to  express  an  opinion,  whether  the  corpo- 
ration, under  the  Act  of  May  the  11th,  ^885,  (providing  for  the  designation,  etc., 
of  a  permanent  exterior  line,)  may  or  may  not  lawfully  project  or  lay  out  a 
new  exterior  line  or  street  to  the  eastward  or  outside  of  Tompkins  street^  or 
whether,  if  they  once  have  adopted  a  line  within  Tompkins  street,  as  such  new 
exterior  Hne,  they  have  thereby  exhausted  all  their  power  under  said  act;  held 
that  no  fee  is  given  to  the  corporation  by  Implication,  as  certainly  none  is  given 
in  terms  by  the  Act  of  1885,  in  the  lands  under  water  outside  of  or  to  the  east- 
ward of  Tompkins  street,  and  that,  consequently,  no  grant  of  such  lands  made 
or  to  be  made  by  the'  corporation  conveys  or  can  convey  a  fee  in  such  lands 
to  the  grantee. 

And  further  held,  that  the  act  cannot  be  construed  to  extend  by  implication  the 
grants  already  made,  bounding  on  Tompkins  street,  to  an  exterior  Hne  or  street 
outside  of  Tompkins  street 

Ji^fth,  The  parties  to  the  suit,  whose  gran\8  bound  on  Tompkins  street,  have  no 
right,  actual  or  pre-emptive,  to  grants  outside  of,  or  beyond  that  street  *  nor 
have  they  any  right  or  title,  derived  from  the  Act  of  1885,  in  the  land  under 
water  between  that  street  and  Avenue  D,  the  exterior  line  recently  adopted; 
nor  have  they,  as  adjacent  owners^  a  right  to  fill  in  such  intermediate  space, 
and  become  tlie  proprietors  thereof  under  the  provisions  of  the  Act  of  1818. 

Sixths  The  parties  are  concluded  by  the  grants  already  made  bounding  on'  Stuy- 
vesant  street,  as  the  dividing  line  between  the  parties  claiming  adversely  to 
each  other  in  these  actions,  such  line  being  also  an  equitable  and  proper  one ; 
and  the  claim  of  the  owners  to  the  north  of  that  street  cannot  be  sustained. 

(Before  Dukr,  Slosbon  and  Woodbotp,  J.  J.) 

Heard,  November,  1866 ;  decided,  July,  1857. 

Appeals  from  a  judgment  rendered  at  Special  Term  in  April, 
1854,  on  trial  before  Mr.  Justice  Hoffinan. 

The  two  actions  w^re  in  the  nature  of  cross  actions,  involving 
the  same  questions  and  affecting,  in  the  principles  inyolved,  the 
same  parties ;  and  by  stipulation  they  were  tried  together,  and  the 
same  proo&  used,  and  one  judgment  pronounced  in  both. 

Gross  appeals  were  taken  bj  the  plaintifb  in  each  action,  and 
by  the  Mayor,  &c.,  and  also  by  several  of  the  defendants  in  the 
second  suit. 

Proper  exceptions  were  taken  by  the  appellants  to  raise  the  va- 
rious questions  considered  on  the  appeals. 
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The  following  statement,  aided  by  the  diagrams  annexed,  is  all 
that  is  deemed  necessary  to  make  the  questions  disoossed  and  de- 
cided intelligible. 

By  the  3d  and  14th  sections  of  the  Charter  of  the  City  of  New 
York,  known  as  the  Dongan  Charter,  granted  in  1686,  and  by  the 
S7th  section  of  the  Montgomerie  Charter,  granted  in  17S0,  the 
corporation  of  the  City  of  New  York  became  the  owners  in  fee  of 
all  the  land  or  shore  between  high  and  low' water-mark  around 
Manhattan  Island  not  before  granted,  appropriated,  or  patented. 

By  the  S8th  section  of  the  last-named  charter,  the  ground  under 
water  extending  four  hundred  feet  into  the  East  River  from  low 
water-mark,  from  Corker's  Hook  southward  to  Whitehall,  was 
also  granted  to  the  city. 

By  the  2d  section  of  the  Dongan  Charter  and  the  16th  section 
of  the  Montgomerie  Charter,  power  is  given  to  the  corporation  to 
establish,  order,  and  direct  the  making  and  laying  out  of  all  streets 
in  or  through  the  City  of  New  York  and  the  Island  of  Man- 
hattan. 

On  the  3d  of  April,  1798,  an  act  of  the  Legislature  was  passed, 
upon  the  petition  of  the  corporation,  authoriidng  ^Hhe  Mayor,  &a, 
of  New  York  to  lay  out,  according  to  such  plan  as  they  shall  or 
may  hereafter  agree  upon  or  determine,  regular  streets  or  wharves," 
of  the  width  of  seventy  feet,  "in  firont  of  those  parts  of  the  city 
which  adjoin  the  North  and  East  Rivers  respectively,  as  they  may 
think  proper,"  and  providing  "  that,  as  the  buildings  of  the  said 
city  shall  be  further  extended  along  the  said  rivers,  it  shall  and 
may  be  la¥rf ul  for  the  said  Mayor,  &c.,  from  time  to  time,  to  length- 
en and  extend  the  said  streets."  And  by  the  2d  section  it  is 
enacted,  "that  the  said  streets,  or  wharves,  shall  be  made  and 
completed  according  to  the  said  plan,  by  and  at  the  expense  of 
Ihe  praprieiars  of  land  cdjoining^  or  nearest  and  opposite  to  the  said 
streets,  or  wharves,  in  proportion  to  the  breadth  of  their  several 
lots,"  .  .  .  .  "  and  that  the  respective  proprietors  of  such  of  the 
said  lots  as  may  not  be  adjoining  to  the  said  streets,  or  wharves, 
shall  also  fill  up  and  level,  at  their  own  expense,  according  to 
such  plan"  . . . .  "  the  spaces  lying  between  their  said  several  lots 
and  the  said  streets  and  wharves,  and  shall,  upon  so  filling  up 
and  leveling  the  same,  be  respectively  entitled  to  and  become  the 
owners  of  the  said  intermediate  space  of  ground  in  fee  simple." 
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(Re-ena<;ted  in  1818.  See  act /to  reduce,  &c-,  2  Rev.  Laws, 
p.  482,  §§  120  and  121.) 

Petrus  Stuyvesant  derived  title  in  1780,  under  his  great  grand- 
father. Governor  Stuyvesant,  to  a  farm  on  Manhattan  Island,  ex- 
tending along  the  shore  of  the  East  River,  from  a  point  below  what 
is  now  Ninth  street,  to  a  point  near  Twenty-third  street,  and  at  his 
death  was  seized  thereof  in  fee. 

This  farm  was  situated  on  a  semi-circular  cove,  or  bay,  indent- 
ing the  shore  from  the  northern  boundary  of  the  farm  to  nearly 
its  southern  extremity. 

In  1802  Petrus  Stuyvesant  made  his  will,  devising  his  property 
along  the  river  above  mentioned,  from  about  Ninth  street,  on  the 
south,  to  the  centre  of  a  street  called  Stuyvesant  street,  on  the 
north,  to  his  son,  Nicholas  William  Stuyvesant ;  and  devised  to 
his  son,  Peter  G.  Stuyvesant,  the  parcel  running  along  the  river, 
from  the  centre  of  the  street  called  Stuyvesant  street,  to  a  point  on 
the  north,  near  what  is  now  23d  street.  The  testator  died  in 
1805. 

Stuyvesant  street  ran  to  the  East  River,  at  a  point  near  the  cen- 
tre of  the  semi-circular  cove  above  mentioned. 

During  the  life  of  Petrus  Stuyvesant,  the  street  designated  as 
Stuyvesant  street  on  the  map  used  as  evidence  in  this  action,  en- 
titled, "  Plan  of  the  City  of  New  York,  drawn  from  actual  survey, 
by  Cassimir  Th.  Goerck  and  Joseph  T.  R.  Mangin,  city  surveyors, 
New  York,  November,  1808,"  was  laid  out  and  opened  by  the 
said  Petrus  Stuyvesant,  to  the  shore,  at  high  water-mark.  The 
line  of  such  street  ia  shown  on  Diagram  No.  1,  subjoined. 

On  the  8d  of  April,  1807,  an  act  was  passed  by  the  Legislature 
empowering  certain  commissioners  to  lay  out  and  establish  streets 
in  the  City  of  New  York.  Under  and  in  accordance  with  the  pro- 
visions of  that  act,  such  streets  were  laid  out  and  established  by 
the  commissioners,  and  those  streets  contiguous  to  the  premises  in 
controversy  in  this  action,  as  designated  upon  the  map  in  evidence, 
are  shown  upon  the  said  diagram,  No.  1. 

By  the  15th  section  of  the  same  act  of  April,  1807,  the  Com- 
missioners of  the  Land-Office  were  directed  "  to  issue  letters  patent 
granting  to  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  and  their  successors  forever,  all  the  right  and  title  of 
the  people  of  the  State  of  New  York  to  the  lands  covered  with 
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water  along  the  westerly  shore  of  the  East  Biver  or  Sound,  con- 
tiguous to  and  adjoining  the  land  of  the  said  Mayor,  Aldermen 
and  Commonalty,  at  and  from  low  water-mark,  and  extending  four 
hundred  feet  into  the  said  river  from  the  north  side  of  Cbrlaer's 
Hook,  at  the  northerly  boundary  of  the  lands  covered  with  water, 
whereof  the  said  Mayor,  Aldermen  and  Commonalty  are  now 
seized,  to  the  distance  of  two  miles  north,  along  the  westerly  shore 
of  the  said  East  Biver  or  Sound ;  provided  alwaysj  that  the  propri- 
etor or  proprietors  of  the  lands  adjacent  shall  have  the  pre-emptive 
right  in  all  grants  made  by  the  corporation  of  the  said  city  of  any 
lands  imder  water  granted  to  Ihe  said  corporation  by  this  act." 

Under  and  in  accordance  with  the  provisions  of  the  said  act, 
the  Conmiissioners  of  the  Land-Office  ddd,  on  the  26th  day  of  De- 
cember, 1807,  issue  to  the  said  Mayor,  Aldermen  and  Commonalty 
letters  patent  for  the  same. 

The  strip  of  land,  two  miles  in  length,  so  granted,  began  below 
Ninth  street,  and  extended  above  the  premises  in  controversy. 

On  the  7th  of  March,  1810,  the  Corporation  of  New  York  made 
a  grant  to  Nicholas  W.  Stuyvesant  of  a  water  lot,  along  and  on  the 
southerly  side  of  a  line  extended  from  the  centre  of  Stuyvesant 
street  into  the  East  Biver,  and  marked  "  F'  on  the  Diagram  No.  2, 
hereto  annexed,  the  boundaries  and  location  of  which  are  shown 
upon  the  same.  This  parcel  had  one  hundred  and  ninety  feet  on 
the  upland,  and  extended  in  depth  into  the  river  five  hundred  and 
forty  feet,  which  was  beyond  the  limit  of  the  four  hundred  feet 
mentioned  in  the  patent  firom  the  State. 

At  the  time  of  the  execution  of  such  last  mentioned  grants  the 
said  Nicholas  W.  Stuyvesant  was  the  owner  in  fee  of  the  upland 
bounded  by  high  water-mark,  extending  from  the  centre  of  Stuy- 
vesant street  southerly  to  a  point  below  Tenth  street 

Prior  to  October,  1824,  the  corporation  of  the  City  of  New  York 
formed  a  plan  for  the  establishment  of  a  street  called  Tompkins 
street,  located  in  the  waters  of  the  East  Biver  much  further  from 
high  water-mark  than  the  exterior  line  of  the  last  named  grant, 
and  &r  beyond  the  four  hundred  feet  granted  to  the  city  by  the 
State.  Tts  location  appears  on  the  several  diagrams,  Nos.  1, 2  and  8. 
On  the  25th  of  October,  1824,  the  Corporation  of  New  York 
executed  a  grant  to  Nicholas  W.  Stuyvesant  of  a  water  lot  at  the 
foot  of  Ninth  street,  bounded  westerly  by  high  water-mark,  east- 
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erly  by  the  westerl  j  side  of  the  piopcNsed  new  street  to  be  made, 
called  Tompkins  street,  and  lying,  according  to  the  dimensions 
specified  in  the  grant,  between  lines  drawn  in  extension  of  the 
centre  lines  of  9th  and  10th  streets  respectively. 

The  location  of  the  grant  so  made  appears  npon  Diagram  No.  2, 
on  which  it  is  designated  by  the  letter  '^  A." 

On  the  16th  of  June,  1824,  the  said  Nicholas  W.  Stayresant 
conveyed  to  Charles  Henry  Hall  a  piece  of  ground,  bounded  west- 
erly by  the  centre  line  of  Avenue  C,  northerly  by  the  centre  line 
of  18  th  street^  southerly  by  the  centre  line  of  11th  street,  and  east- 
erly by  the  East  River,  together  with  all  the  right  of  the  said 
grantor  to  the  land  and  land  covered  with  water,  water  rights  and 
privileges,  between  the  centre  lines  of  11th  and  18th  streets,  ex- 
tending into  the  East  River  in  front  of  the  premises  conveyed,  as 
far  as  the  corporation  grants  shall  or  may  extend  into  the  river; 
but  reserving  to  the  grantor,  his  heirs  and  assigns,  forever,  the 
right  to  the  ground  under  water,  and  all  grants  made  or  to  be 
made  thereof  on  the  north-easterly  side  of  the  centre  line  of  18th 
street,  and  on  the  south-easterly  side  of  the  centre  line  of  11th 
street^  extending  into  the  said  East  River. 

The  land  so  conveyed  to  Charles  Henry  Hall  is  marked  on  the 
said  Diagram  No.  2  by  the  letter  "  C." 

And  on  the  28th  of  February,  1825,  the  Corporation  of  New 
York  executed  a  grant  to  Charles  Henry  Hall,  of  the  water  lot, 
vacant  ground,  and  soil  under  water,  bounded  westerly  by  high 
water-mark  of  the  East  River ;  northwardly  by  the  continuation 
of  a  line  drawn  through  the  middle  of  18th  street;  easterly  by 
the  westerly  side  of  a  certain  new  street  to  be  made,  called  Tomp- 
kins street ;  and  southwardly  by  a  certain  other  water  lot^  granted 
or  to  be  granted  to  Nicholas  W.  Stuy  vesant. 

The  location  of  the  grant  so  made,  appears  upon  the  said  Dia- 
gram No.  2,  on  which  it  is  designated  by  the  letter  "  B." 

By  deed  dated  Apnl  18th,  1825,  Peter  G-erard  Stuy  vesant  con- 
veyed to  John  Flack  and  Nicholas  G-ouverneur  all  that  certain 
piece  or  parcel  of  land  bounded  easterly  by  the  East  River; 
northerly  by  land  now,  or  late,  of  William  Hey  ward  and  wife ; 
westerly  by  the  First  Avenue,  and  southerly  by  apiece  of  ground 
heretofore  called  Stuy  vesant  street ;  together  with  whatever  water- 
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right  the  said  P^er  Gerard  StayveBant  was  entitled  to  appertain- 
ing to  the  said  land. 

Th^  premises  so  conveyed  appear,  by  the  said  Diagram  No.  2, 
in  that  part  of  the  npland  lying  easterly  of  the  First  AyenuA  be- 
tween ^yvesant  street  and  23d  street 

And  thereafter,  on  the  Ist  day  of  Angust^  1826,  the  corpora^ 
tion  granted  to  the  said  Flack  and  Gonvemeur  that  certain  water 
lot,  ground  and  soil  nnder  water,  to  be  made  land  and  gained  out 
of  the  East  Biver,  bounded  westerly  by  high  water-mark  of  the 
East  River ;  northerly  by  a  certain  water  lot  of  the  said  Mayor, 
etc,  in  front  of  land  now  or  late  belonging  to  William  Hey  ward 
and  wife ;  easterly  by  a  certain  new  street  hereafter  to  be  made, 
called  Tompkins  street ;  and  southwardly  by  the  continuation  of 
a  line  drawn  through  the  middle  of  Stuyyesant  street,  containing 
in  breadth,  on  the  easterly  side  1840  feet,  on  the  westerly  side 
2600  feet^  on  the  northerly  side  687  feet  6  inches^  and  on  the 
southerly  side  1846  feet 

The  location  of  this  grant  appears  marked  ^^G"  on  the  said  Di* 
agram  No.  2. 

On  the  12th  of  April,  1826,  the  Legislature,  in  view  of  the  pro- 
posed location  of  the  said  Tompkins  street,  passed  an  act,  by 
which  it  waa  provided,  "  That  Tompkins  street,  along  the  East 
Biver,  as  laid  out  and  approved  by  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  shall  be  the  permanent  ex- 
terior street  on  the  Bast  Biver,  between  Bivington  street  and  28d 
street,  and  that  all  grants  made  or  to  be  made  by  the  said  Mayor, 
Aldermen  and  Commonalty,  shall  be  construed  as  rightfolly  made 
to  extend  thereto." 

At  the  time  of  the  passage  of  this  act,  Niohdas  W.  Stuyvesant 
was  the  owner  of  the  upland  bounded  by  high  water-mark,  ex- 
tending from  the  centre  of  Stuyvesant  street  southerly  to  the 
centre  of  ISth  street ;  and  also  held  the  before  mentioned  grant 
from  the  Mayor,  etc.,  of  March  7th,  1810,  marked  **  F'  on  the 
said  Diagram  No.  2. 

.  On  1st  day  of  September,  1882,  Nicholas  W.  Stuyvesant 
executed  a  deed  conveying  to  Neziah  Bliss  the  upland  and  the 
lands  under  water,  beginning  at  the  intersection  of  the  north  line 
of  18th  street  with  the  centre  of  Avenue  B ;  thence  running  north* 
easterly  along  the  centre  of  Avenue  B  to  the  centre  of  14th  street ; 
B.-II.  2 
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thence  nortih-westwardlj  along  the  centre  of  14th  street  to  Staj- 
vesant  street ;  thence  easterly  along  Stajyesant  street,  as  extended, 
to  the  easterly  side  of  Tompkins  street ;  thence  southerly  along 
the  ^ast  line  of  Tompkins  street  to  the  northerly  line  of  18th  street ; 
thence  north-westerly  along  the  northerly  line  of  13th  street  to  the 
place  of  beginning. 

This  conveyance  ind  ades  the  parcels  of  upland  marked  "  D"  and 
''  £,"  and  all  the  ground  under  water  between  Stuyyesant  street 
and  the  north  line  of  18th  street  extended,  and  extending  to  the 
east  side  of  Tompkins  street 

Whatever  title  Neziah  Bliss  acquired  under  this  conveyance, 
subsequently  became  vested  in  Eliphalet  Nott,  the  plaintiff  in  the 
first  above  entitled  action. 

On  the  18th  of  May,  1844,  the  Corporation  of  New  York 
granted  to  the  said  Eliphalet  Nott  the  water  lot  bounded  north- 
erly by  the  centre  line  of  14th  street,  1851  feet ;  easterly  by  the 
easterly  side  of  Tompkins  street,  816  feet  4  inches ;  southerly  by 
the  centre  line  of  18th  street,  1696  feet ;  and  westerly  in  part  by 
high  water-mark  and  in  part  by  the  centre  line  of  Avenue  B. 

This  grant  is  distinguished  on  the  said  Diagram  No.  2  by  the 
letter  "  K." 

On  the  22d  of  June,  1848,  the  corporation  granted  to  Hezekiah 
Bradford,  (who,  at  that  time,  held  the  title  to  the  gore  of  upland 
on  the  south  side  of  Stuyvesant  street,  and  between  that  street  and 
14th  street,  marked  "  E,"  and,  also,  whatever  title  to  the  water  lot 
in  front  thereof  was  granted  to  N.  W.  Stuyvesant  in  1810,  as 
above  stated)  all  the  residue  of  the  ground  under  water  bounded 
by  the  centre  line  of  Stuyvesant  street,  1845  feet  on  the  north ; 
by  the  easteriy  line  of  Tompkins  street  on  the  east,  1469  feet  4 
inches ;  by  the  centre  line  of  14th  street,  1956  foet  on  the  south ; 
and  by  high  water-mark  on  the  west. 

This  grant  is  designated  on  the  said  Diagram  No.  2  by  the  let- 
ter "  L."  All  the  title  of  Hezekiah  Bradford  to  any  of  the  said 
premises  became  vested  in  Eliphalet  Nott  before  these  actions 
were  commenced. 

These  facts  complete  the  history  of  the  title  under  which  the 
plaintiff,  Nott,  claims  all  ground  under  water  below  or  southerly 
of  the  centre  line  of  Stuyvesant  street  extended  into  the  East 
r,  and  between  that  line  and  ISth  street. 
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The  plaintiffi  in  the  second  above  action  (holding  under  Francis 
Grifi&n)  and  the  several  defendants,  Thayer  k  Flagg,  Campbell, 
Moody  k  Yan  Pelt,  Boberts  k  Benjamin,  Smith,  Brower  and 
the  New  York  Gas  light  Cioropany,  derive  their  titles  respec- 
tively by  mesne  conveyances  from  the  above  mentioned  Flack 
and  Oonvemeur  to  several  pieces  of  ground  under  water,  which 
lie  to  the  northwardly  of  the  centre  line  of  Stuyvesant  street  and 
westwardly  of  Tompkins  street 

The  conveyances  to  them  are  made  with  reference  to  a  map, 
whereon  the  streets  and  avenues  are  extended  over  the  ground 
granted  to  Flack  and  (xouvemeur,  and  the  streets  respectively  are 
made  the  boundaries  of  the  ground  conveyed,  on  the  northerly 
and  southerly  sides  thereof  and  Tompkins  street  is  made  the 
easterly  boundary,  wherever  the  plot  granted  bounded  thereon,  and 
where  the  specific  plot  conveyed  bordered  upon  the  southerly 
line  of  the  grant  to  Flack  and  Gbuvemeur  (i.  e.  the  centre  line  of 
Stayvesant  street)  that  is  designated  as  the  southerly  boundary. 
Bat  in  each  case  all  the  right,  title  and  interest  of  the  grantors 
iD  the  ground  under  water  in  front  of  the  premises  conveyed  is 
also  granted,  and,  in  some  cases,  mentioning  in  terms  several  blocks 
lying  southerly  ef  the  centre  line  of  Stuyvesant  street,  and  north- 
erly of  15th  street,  extending  outward  into  the  East  Biver.  Sev- 
ral  of  the  parcels  so  owned  and  claimed  are  designated  upon  Di- 
agram  No.  S. 

These  conveyances,  and  the  claim  of  the  parties  under  the 
same,  proceed  upon  the  idea  that  the  claim  of  the  upland  pro- 
prietors to  grants  under  water  entitles  them  to  follow  the  lines  of 
the  streets,  and  that  the  corporation  is  bound  to  follow  the  lines 
of  the  streets  in  making  water  grants  in  front  of  the  shore  line, 
and  have  no  power  to  make  valid  grants,  except  in  conformity  to 
such  lines  of  the  streets. 

The  claim  of  the  plaintiff,  Eliphalet  Nott,  is,  that  the  centre  line 
of  Stuyvesant  street,  which  line  constituted  the  original  dividing 
line  between  Nicholas  William  and  Peter  Gerard  Stuyvesant 
holding  all  the  upland  situated  upon  the  shore  or  line  of  the  cove, 
should  be  extended  easterly  in  the  same  direction  into  the  river, 
as  the  proper  dividing  line  between  all  water  grants  made  or  to 
be  made  to  the  upland  owners ;  because  the  lands  being  situated 
upon  a  cove  or  circular  shore,  such  a  divisioii  is  equitable;  be- 
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cause  tbe  oorporation  lutd,  ia  facl^  made  sucdi  water  grants  (viz., 
to  Flack  and  Grouverneur  on  the  north,  and  to  K.  W.  Stujvesant 
and  to  H.  Bradford  on  the  south)  in  conformity  with  such  di* 
vision ;  and  because,  as  insisted  upon  other  grounds,  such  grants 
alone  are  in  conformity  with  the  legal  rights  of  the  parties. 

While,  on  the  other  hand,  if  the  line  of  the  streets,  as  laid  out 
on  the  upland,  are  to  constitute  the  guide  in  making  water  grants, 
and,  when  extended  into  the  river,  to  become  the  boundaries  of 
the  watergrants  to  the  upland  owpers,  then  grants  to  the  defend- 
ants correspondiiig  with  such  lines  would  extend  outward  in  front 
of  the  natural  shore  line,  and  cut  off  owners  to  the  southerly  of 
Stuyvesant  street  &om  their  just  share  of  the  ground  under 
water. 

This  effect  is  seen  by  reference  to  parcels  marked  "  S"  on  Di- 
agram No.  3,  which  aie  claimed  by  Belmont  and  others,  (the 
plainti£&  in  the  second  suit^)  or  by  tbe  defendants,  or  some  of 
them. 

On  the  11th. of  May,  1835^  the  Legislature  passed  an  act  (Ses- 
sion Laws  of  1885,  chap.  268,  p.  809)  by  which  it  was  enacted. 
Sec.  1.  "It  shall,  and  may  be  lawful  for  the  Mayor,  Aldermen, 
and  Commonalty  of  the  City  of  New  York,  in  eommon^councQ 
convened,  to  adopt  such  plan  as  they  may  deem  moat  expedient 
for  the  i^g;ulation  of  that  part  of  the  said  city  which  lies  between 
13th  street  and  23d  street,  the  First  Avenue  and  the  East 
Biver,  and  to  designate  and  direct  where  the  permanent  exterior 
line  or  street  to  the  eastward  of  such  part  of  the  said  city  shall 
be,  in  place  of  that  part  of  Tompkins  street  which  now  lies,  or  is 
laid  out  to  the  eastward  tliereo^  on  the  present  plan  of  tiie  said 
city."  Sec  2.  "  Such  plan  as  may  be  so  adopted  by  the  said 
Mayor,  Aldermen  and  Commonalty  for  the  regulation  and  laying 
out  of  the  above-mentioned  part  of  the  said  city,  or  for  the  per- 
manent exterior  line,  or  street  thereof,  shall  become  and  be  deemed, 
in  law,  as  part  of  the  map  or  plan  of  the  said  city." 

Although  at  a  previous  date  an  exterior  line,  within  and  in 
part  to  the  westerly  of  Tompkins  street,  seema  to  have  been  con- 
templated, and  aiesolution  was  passed  by  the  corporation,  February 
8, 1833,  referring  to  a  plan  recommended  November  12, 1832,  and 
adopting  suck  plan,  tiie  Corporation  of  New  York  in  July  and 
November,  1860,  passed  certain  ordinances  establishing  an  ex- 
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tenor  line  still  further  extending  the  streets  into  the  rirer,  and 
&r  outward  beyond  Tompkins  street,  ihtis  giving  still  greater  im- 
portance to  the  question,  whether  tiie  pit^rietors  of  lands  on 
shore,  or  theretofore  filled  up,  ware  entitled  to  follow  out  in  the 
direction  of  the  streets  on  the  shore. 
This  new  exterior  line  is  shown  on  the  said  diagram,  No.  8. 
The  bill  in  the  first  suit  was  filed  by  the  plaintiff  upon  allega- 
tions, among  other  things,  that  notwithstanding  the  grant  made 
to  Bradford  of  all  the  water  lot  lying  southerly  of  the  centre  line 
of  Stayvesant  street  extended  to  Tompkins  street,  the  corporation 
of  New  York,  on  the  petition  of  Thayer  and  Flagg,  are  about  to 
grant  to  them  the  four  blocks  of  ground,  under  water,  lying 
chiefly  south  of  the  said  southerly  line  of  Stuyvesant  street,  and 
extending  outwardly,  into  the  river  to  the  said  new  exterior 
line.  The  bill  seeks  to  restrain  any  such  grant,  and,  in  effect,  to 
establish  the  title  of  the  plaintiff  to  all  water  grants  and  land 
nnder  water  southerly  of  such  centre  line  of  Stayvesant  street 
extended.  The  four  blocks  claimed  by  Thayer  and  Flagg,  and  so 
alleged  to  be  about  to  be  granted  to  them',  are  marked  on  Diagram 
No.  3  "  Thayer  and  Flagg ;"  "  Thayer  and  Flagg." 

The  bill  in  the  second  suit  is  filed  to  establish  the  right  of  Bel- 
mont and  others,  the  plainti£&  therein,  to  water  grants  in  front  of  the 
lands  which  they  hold  under  Francis  Griffin,  upon  their  claim 
that  such  grants  should  be  made  in  lines  corresponding  with  the 
extension  of  the  lines  of  the  streets  into  the  river^  and  to  establish 
and  settle  the  rights  of  all  the  owners  beftween  18th  and  28d 
streets,  in  relation  to  water  grants,  and  to  compel  the  Mayor,  Ac., 
to  grant  to  the  said  plaintifb  according  to  such  claiuL  Their 
claim,  in  this  respect,  is  in  the  principle  thereof  the  same  as  that 
of  the  defendants  in  the  first  suit 

The  actions  came  on  for  trial  at  Special  Term,  and  a  map  and 
survey  was  caused  to  be  made  with  the  area  and  lines  thereon 
showing  the  dimensions  and  boundaries  of  the  core  in  question, 
so  &r  as  contained  within  the  line  of  Too^ddns  street^  which  is 
hereto  annexed,  marked  No.  1. 

Sobert  W.  Lowber  Was  made  a  party,  as  haying  an  interest 
jointly  or  in  common  with  Eliphalet  Nott 
The  &ct8  found  by  the  Judge  are  in  substance  as  above  stated. 
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The  opinion  of  Mr.  Jostioe  Hoffman,  upon  some  of  the  leading 
questions  aiiaing  on  the  triali  is  as  follows : — 

,  HoFFiCAK,  J. — ^It  appears  to  me  that  the  steadiest  lights  hj 
which  I  can  trace  my  way  through  the  difficulties  of  this  import^ 
ant  case,  will  be  to  examine  it  under  the  following  heads : — 

I.  The  question  of  jurisdiction. 

n.  The  rights  and  position  of  Petnis  Stujyesant,  father  of 
Nicholas  William  and  Peter  G.  StU7yesant|  as  owner  of  the  shore, 
prior  to  his  death,  in  1805. 

ILL  The  rights  and  position  of  Nicholas  W.  and  of  Peter  Q. 
Stuyyesant,  under  the  will  of  their  &ther  after  his  death,  in  1805, 
and  before  tlie  statute  of  the  8d  of  April,  1807. 

lY.  The  rights  and  acts  of  the  same  parties,  or  their  grantees, 
after  the  passage  of  the  Act  of  1807,  and  before  the  Act  of  April 
13,  1826. 

y .  The  rights  of  the  same  parties,  or  their  grantees,  after  the 
Act  of  1826,  and  prior  to  the  Act  of  the  11th  May,  1885. 

YI.  And  lastly,  their  rights  as  affected  by  the  Statute  of  1885, 
and  the  consequent  ordinances  of  the  corporation. 

[L  The  objection  to  the  jurisdiction  not  being  made  a  point  at 
General  Term,  the  observations  of  the  Judge  are  omitted.] 

II.  Before  and  at  the  period  of  the  death  of  PetruB  Stuy  vesant, 
in  1805,  the  Corporation  of  New  York,  under  the  charters  of 
1686  and  of  1730,  owned  in  fee  the  whole  strip  of  land  between 
high  and  low  water,  around  the  island  of  New  York,  with  excep- 
tions not  important  to  be  here  noticed.  Mr.  Field  has  described 
this  strip  as  the  itde-way.  Counsel  have  generaUy  adopted  it; 
and  the  phrase  will  be  so  employed  in  this  opinion. 

I  consider  that  it  does  not  now  admit  of  dispute,  that  the  cor- 
poration was  seized  of  this  tide-way,  free  from  any  pre-emptive 
privilege  in  any  one ;  that  they  had  absolute  power  to  dispose  of 
it  to  whom  they  pleased — ^at  the  price  they  pleased — and  without 
notice  to  the  owners  of  the  shore  of  their  intention. 

The  cases  of  Sogers  v.  Jones^  (1  Wendell,  237,)  Lansing  v. 
Smithy  (4  Wendell,  9,)  and  of  Whitney  v.  Ths  Mayor^  etc.,  (not  re- 
ported) with  the  case  of  Furman  v.  The  Mayor^  etc,  in  this  Court 
(5  Sandf.  R  16)  and  in  the  Court  of  Appeals,  have  put  the  ques- 
tion at  rest  in  our  State. 
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But  while  such  were  the  absolate  strict  powers  of  the  corpora- 
tion, jet  in  practice  they  acted  upon  the  equitable  principle,  that 
the  adjoining  owners  were  entitled,  as  a  matter  of  propriety,  not 
of  right,  to  the  first  privilege.  It  is  on  this  basis  that  the  subject 
is  placed  in  a  report  signed  by  the  present  Justice  Ingraham,  of 
the  Court  of  Common  Pleas,  and  by  the  late  Edward  Taylor,  one 
of  the  most  judicious  men  who  has  acted  in  the  councils  of  the 
city,  made  in  the  year  1887.  It  related  to  land,  part  of  the  400 
feet,  granted  in  the  Charter  of  1780.  Of  course,  it  applies  with 
equal  strength  to  the  tide-way  in  this  location  ;  and  it  contains  the 
assertion  of  a  power  to  take  and  use  the  land  as  the  Corporation 
thought  fit,  with  the  recognition  of  the  fairness  and  honesty  of 
dealing  which  calls  for  a  proffer  of  it  to  the  adjacent  owner. 

The  title  of  Petrus  Stuyvesant  was  derived,  in  point  of  fact, 
from  the  Dutch  government  It  must  be  taken  as  derived  from 
that  government,  or  from  the  English.  We  have  no  other  sources 
of  title  in  this  State.  And,  treating  it  as  coming  from  one  or  the 
other,  the  law  upon  this  question  is  the  same. 

It  results — that  prior  to  the  death  of  Petrus  Stuyvesant,  he  had 
no  right  whatever  in  the  land  under  water  in  front  of  his  posses- 
sion on  the  shore.  He  had  the  probable  interest  of  acquiring 
such  a  right  in  preference  to  others,  from  the  custom  of  the  cor> 
poration,  and  the  presumption  that  it  would  be  adhered  to. 

His  death  occurred  in  1805,  and  the  title,  appointed  to  his  sons 
by  his  will  of  1802,  thfen  took  effect. 

ILL  In  1805,  then,  Peter  G.  Stuyvesant  and  Nicholas  W.  Stuy- 
vesant took  the  estate  under  their  father,  extending  on  the  shore 
of  the  East  Biver  from  below  what  is  now  0th  street  to  28d  street 
And  the  dividing  line  of  the  devise  to  them  was  the  point  on  the 
shore  where  Stuyvesant  street  touched  it  It  is  sufficient  now  to 
say  (without  adverting  to  the  numerous  points  taken  by  counsel 
about  this  street)  that  the  will  marks  it  as  a  line  of  division.  It 
may,  then,  for  the  present  be  treated  as  nothing  more  than  a  de- 
fined boundary  line,  such  as  a  fence  or  a  row  of  trees,  coming  to 
the  shore  at  high  water. 

Thus  Nicholas  W.  Stuyvesant  had  title  to  all  the  shore  line 
southward  of  this  point  down  to  the  extreme  limit  near  9th  street ; 
and  Peter  G.  Stuyvesant  had  title  to  all  the  land  northwardly 
from  the  same  point  to  the  other  extreme  limit  near  23d  street 
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And  then,  also,  Nicholas  W.  possessed  the  beneficial  interest 
of  the  presumption  that  the  Corporation  would  give  him  the  first 
privilege  of  acquiring  the  title  to  the  tide-way  adjoining  his  shore 
line ;  and  Peter  6.  had  a  similar  beneficial  interest  for  the  extent 
of  his  shore  line.  It  is  not  possible  to  characterize  their  privilege 
as  any  thing  higher. 

At  that  period,  viz.,  between  1805  and  1807,  as  well  as  before, 
the  right  of  the  Corporation  in  relation  to  the  forming  of  streets 
stood  thus : — 

By  the  Charter  of  1686,  by  the  Act  of  October  9, 1691,  and  the 
Charter  of  Montgomery  (§  16),  full  power  was  given  to  establish, 
appoint  and  lay  out  all  streets  in  the  City  of  New  York  and  Man- 
hattan Island.  The  Act  of  1691  was  lenewed  in  this  particular 
by  a  Statute  of  April  16, 1787.  (1  GretnUaf,  441.)  A  street^ 
therefore,  at  the  line  or  within  the  line  of  low  water,  could  have 
been  made. 

Again,  the  Act  of  the  8d  of  April,  1798,  contained  a  clause  en^ 
powering  the  corporation,  as  the  buildings  of  the  city  should  be 
further  extended  along  the  rivers,  firom  time  to  time  to  extend 
and  lengthen  the  said  streets  and  wharves.  This  enactment  was 
pursuant  to  a  petition  of  the  Corporation,  that  they  might  lay  out 
streets  of  70  feet  in  width  in  front  of  that  part  of  the  city  which 
adjoined  the  rivers.  This  act  was  passed  after  two  ordinances  of 
the  Corporation,  of  great  importance,  whi<di  have  never  been  no- 
ticed in  the  important  cases  on  this  subject 

These  ordinances  established  West  and  South  streets  by  de- 
finite lines  and  bounds,  and  were  accompanied  with  and  based 
upon  maps  and  surveys  now  in  the  office  of  the  street  commis- 
aioner — South  street  being  laid  out  up  to  Corlear's  Hook. 

I  think  that  this  clause  of  this  statute  was  useless,  unless  it 
meant  to  sanction  a  continuation  of  South  street,  beyond  Corlear's 
Hook,  of  the  same  width ;  but  it,  of  course,  could  not  be  laid  be- 
yond the  limit  of  70  feet  firom  the  tide-way,  though  it  might  be 
ou  such  extremity,  or  from  point  to  point  within  it,  as  conveni- 
enoe  should  dictate. 

If,  then,  before  1807,  these  parties  had  applied  for  grants  of  the 
tide-vay,  they  could  have  been  issued  uj)on  the  principle  of  con- 
tinuing the  line  of  division  as  the  devisor  had  designated  it  for 
the  upknd.    As  matter  of  absolute  power,  this  is  not  question- 
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able ;  as  matter  of  consistenq^  with  rights  on  the  shore,  it  would 
be  defensible.  Test  it  by  the  import  of  the  will.  It  is  that  his 
son  Nicholas  shall  hare  the  land  south  of  this  point,  and  all  the 
possible  benefit  of  acquiring  the  tide-way  attached  to  that  land ; 
and  his  son  Peter  should  have  a  similar  ri^t  north  of  that  point 
The  shore  line  terminates  there.  The  nearest  line  to  the  extreme 
ity  of  the  1ide*way  is  along  this  line  of  Stuy vesant  street  con- 
tinued. 

Such  an  apportionment  would  also  have  been  equitable,  as  I 
shall,  under  another  head,  attempt  to  show.  If  equitable  and  just, 
then,  without  saying  that  the  corporation  could  not  have  granted 
by  some  other  arbitary  line,  we,  at  least,  may  say  that  a  grant 
according  to  this  line  would  be  a  union  of  legal  right  with  equit- 
able principles. 

IV.  The  next  subject  of  consideration  is  the  right  of  Peter  G. 
and  Nicholas  W.  Stuy  vesant  under  the  Act  of  April  8,  1807. 
(Session  Laws,  1807,  p.  125.) 

That  statute  had  two  great  objects  in  view.  The  first,  and  the 
principal,  was  to  establish  a  uniform  system  of  avenues  and 
streets  within  certain  limits ;  the  second  was  to  give  to  the  corpo- 
ration, for  public  purposes,  the  right  to  certain  lands  under  water. 

My  consideration  of  this  act  leads  to  the  following  conclusions : — 

1.  The  statute  itself,  and  the  mtap  made  under  it,  define  the 
limits  and  the  operation  of  the  act  as  relates  to  streets,  to  the 
land  along  the  shore  of  either  river,  viz.,  high  water-mark.  It 
did  not  profess  to  extend,  and  did  not  extend  into  the  rivers  be- 
low this  mark  at  all ;  and  no  rights  below  such  mark  were  of  ne- 
cessity regulated,  in  extent  or  mode  of  enjoyment^  by  such  statute 
or  map. 

The  fourth  section  gave  authority  to  the  commissioners  to  lay 
out  streets,  roads  and  public  squares  within  that  part  of  the  oily 
to  the  northward  of  a  certain  point  commencing  on  Hudson 
Biver ;  thence  running,  in  a  manner  and  through  streets  specified^ 
to  the  East  River. 

By  the  8th  section,  their  proceedings  and  the  maps  to  be  made 
were  to  be  final  and  conclusive,  with  respect  to  persons  and  lands 
within  the  boundaries  before  mentioned. 

The  commissioners  say,  in  their  '*  Bemarks,"  that  all  the  streets 
(except  1st  and  2d  streets,  which  ran  into  North  street)  extend 
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eastvardly  to  the  Eas^Biver ;  and  all  the  streets  teom  18th  street 
northward  extend  firom  river  to  riVer,  except  where  they  are  in- 
terropted  by  public  squares  or  places. 

Upon  the  map  filed  under  the  statate,  and  as  to  streets  and 
avenues  near  the  property  now  in  questiop,  the  First  Avenue  was 
established  along  the  whole  shore ;  Avenue  A  ran  up  to  a  point 
a  little  beyond  16th  street^  and  there  terminated  in  the  river ; 
Avenue  B  ran  to  a  point  between  18th  and  14th  streets ;  Avenue 
G  terminated  between  12th  and  18th  streets,  and  Avenue  D  near 
the  south  side  of  12th  street :  all  in  the  river. 

A  market  place  was  laid  down  to  the  south  of  9ih  street,  which 
interrupted  the  lines  of  these  avenues,  except  the  First;  but  by 
gabsequent  statates,  of  April  11, 1816,  and  January  22, 1824,  this 
was  discontinued,  and  the  avenues  and  streets  continued  through 
it  It  may  also  be  noticed,  that  at  a  point  nearly  opposite  the 
south  end  of  Blackwell's  Island,  Avenue  A  was  resumed,  and 
continued  until  it  ran  into  Harlem  Biver ;  and  Avenue  B  was 
resumed  further  north,  and  continued  in  like  manner. 

Then,  it  is  plain,  that  the  streets  and  avenues,  in  connection 
with  this  property,  ran  into  and  terminated  at  the  river,  and  at 
high  water-mark.  The  office  of  the  commissioners  being  fulfilled 
when  the  map  was  filed,  their  powers  expired;  and  the  laying 
out  of  streets  over  other  ground  was  lefk  to  the  authority  pos- 
sessed by  the  corporation,  or  to  be  governed  by  iuture  legislation. 
I  refer  also  to  the  recital  in  the  Act  of  January  22, 1824,  (47  Sess, 
vol.  6.  cap.  7,)  upon  this  subject 

It  is  needless  to  advert  to.  the  numerous  acts  in  which  legisla- 
tive aid  has  been  obtained,  either  to  vary  the  map  made  under 
the  Act  of  1807,  or  to  lay  out  avenues  or  streets  over  other  prop- 
erty. In  the  last  case,  it  will  be  found  that  resort  was  had  to  the 
Legislature,  when  the  street  or  avenue  was  to  be  run  over  land 
BtiU  in  the  State.  Such  was  the  case  in  respect  to  the  11th  and 
18th  Avenues  (act  18th  May,  1846 ;  act  12th  April,  1887),  In 
the  latter  act,  I  notice  the  express  provision  for  extending  the 
streets  from  their  terminations  on  the  map  of  1807,  down  to  the 
18th  Avenue. 

2.  It  follows  from  this  view,  that  if  the  Act  of  1807  had  not 
conferred  upon  the  corporation  any  land  under  water  beyond  the 
tide-way,  that  body  could  have  made,  and  could  <Mily  have  made, 
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an  exterior  street  or  bulkhead  along  the  lo v  water  line  from  about 
Corlear's  Hook ;  or,  at  furthest,  a  street  of  seventy  feet  wide  at 
the  extremity  of  such  line  as  it  ran,  and  outside  of  it  But  con- 
sistently with  their  powers,  and  with  their  frequent  practice  in 
colonial  days  and  BftdiyrBxAsj  below  Corlear's  Hook,  they  could 
have  done  this. 

8.  But  the  statute  and  the  commissioners'  grant  under  it,  did 
vest  in  the  corporation  the  fee  of  a  strip  of  land,  four  hundred 
feet  below  low  water-mark,  for  two  miles  ftom  the  point  of  ter- 
mination under  the  Montgomery  Charter,  along  the  shore  of  the 
East  River.  No  one  contests  the  proposition,  that  the  mere 
naked  fee  in  this  parcel  of  land  under  water  passed  to  the  corpo- 
ration by  the  16th  section.  Whether  it  should  be  in  legal  lan- 
guage defined  as  a  qualified  fee,  or  in  trust,  is  a  point  of  little 
moment  to  determine. 

4.  The  operation  of  this  15th  section  of  the  statute  was  to  es- 
tablish,  as  the  exterior  line  of  the  city,  this  line  of  four  hundred 
feet  firom  low  water. 

The  corporation  could  have  laid  out  an  exterior  street  along 
the  said  line ;  could  not  have  gone  beyond  it  in  any  part  to  attain 
regularity;  and  of  course  could  have  laid  out  streets  as  they 
thought  best  in  any  direction  within  it. 

As  the  Act  of  1807,  in  the  provisions  for  laying  out  the  avenues, 
did  not  comprise  or  extend  to  this  space  under  water,  it  follows 
that  the  corporation  either  had  no  power  to  lay  out  streets  over 
it,  (a  proposition  not  to  be  admitted  in  the  premises,)  or  had  the 
authority  under  the  general  powers  as  to  laying  out  streets  vested 
in  them. 

Besides,  the  object  of  the  grant  being  to  enable  them  to  run 
out  wharves  and  piers,  reasonably  implies  a  power  to  make  streets. 
Indeed,  it  may  be  noticed  that  South  street  was  as  often  termed 
a  wharf  as  a  street,  in  old  grants. 

Again,  it  appears  that  the  corporation  claimed  such  a  power. 
In  the  memorial  presented  by  them  to  the  Legislature  in  February, 
1826,  they  state,  that  they  had  found  it  impossible  to  conform 
the  regulation  of  that  part  of  the  city  to  the  line  of  the  grant 
from  the  Legislature ;  and  that  they  had  been  obliged  to  make  an 
exterior  street,  called  Tompkins  street,  and  other  streets  in  con« 
formity  thereto. 


I 
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The  line  of  the  grant  certainly  means  the  outwaid  line  of  four 
hundred  feet 

I  may  here  re-state  the  proposition  that  the  corporation  liad 
power  to  lay  out  streets  all  through  this  piece  of  ground  under 
water,  ^th  a  view  to  its  future  regulation,  without  the  least  re- 
gard to  the  system  of  the  commissioners  of  1807.  I  am  speaking, 
of  coarse,  of  what  they  could  lawfully  haye  done,  not  as  to  what 
expediency  might  dictate  should  be  done. 

6.  The  phrase  in  the  15th  section,  defining  the  land  to  be 
granted  as  being  contiguous  to,  and  adjoining  the  lands  of  the 
Major,  Aldermen  and  Commonalty  within  the  said  City  of  New 
York,  is  to  be  understood  as  meaning  the  tide- way.  I  cannot  ac- 
cede to  the  proposition  of  counsel,  that  if  any  portion  of  such 
tide-way  for  a  given  distance  had  been  granted  by  the  corporation 
prior  to  the  act,  the  grant  by  the  State  would  have  been  so  £Etr  in- 
operatiye,  and  the  land  would  have  remained  in  the  State.  On 
the  contrary,  I  think  the  phrase  was  only  intended  to  define  the 
line  of  boundary,  without  any  regard  to  the  &ct  whether  the 
ownership  existed  still  in  the  city,  or  had  been  granted  away. 

6.  With  respect  to  the  qualification  of  an  absolute  fee  with  all 
its  attributes,  which  arises  froin  the  proviso  in  the  16th  section^ 
it  is,  perhaps,  true,  that  the  corporation  was  not  under  a  legal  ob- 
ligation to  sell  to  any  one,  at  any  time,  but  might  use  and  im- 
prove the  property  for  their  own  account,  filling  it  up,  aud  run- 
ning wharves  and  piers,  as  they  did  to  the  south  of  Corlear's 
Hook. 

[The  learned  Judge  proceeded  to  examine  the  question,  who 
were  '*  proprietors  of  the  land  adjacent,"  within  this  15th  section. 
He  held,  they  were,  1.  The  owner  of  upland,  when  no  grant  of 
tide- way  had  been  made.  2.  If  the  tide  way  had  been  granted 
to  such  owner,  and  he  had  conveyed  it,  then  his  grantee.  8. 
And  the  upland  owners,  when  the  corporation  had  granted  the 
tide- way  to  another,  after  the  act  It  will  be  seen,  in  the  opinion 
at  General  Term,  that  two  of  the  Judges  were  not  satisfied  with 
the  accuracy  of  some  of  these  propositions,  and  considered  that 
the  case  did  not  require  their  decision.] 

We  are  next  to  examine  the  conveyances  and  grants  of  the 
parties^  and  of  the  corporation,  between  the  Act  of  1807  and  that 
of  1826. 
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[The  several  grants  of  the  corporation,  and  of  Nicholas  W.  and 
Peter  G.  Stujvesant,  stated  in  the  foregoing  report  of  the  case, 
were  then  detailed,  and  the  Judge  proceeded.] 

These  conveyances,  grants  and  proceedings  present  this  striking 
case :  That  Nicholas  W.  Stujvesant  obtains,  in  1810,  a  grant  un* 
der  water,  which,  upon  any  possible  construction,  was  adjacent  to 
his  upland,  and  running  to  the  whole  extent  of  the  right  of  the 
corporation,  and  somewhat  beyond  it.  This  is  obtained  without 
remonstrance  from  Peter  Q.  Stuyvesant — nay,  with  his  tacit  ac- 
quiescence down  to  1825.  And  this  adopts  and  pursues  the  line 
of  Stuyvesant  street,  continued,  as  a  boundary.  We  have  next 
Peter  Gr.  Stuyvesant  selling  all  his  title  as  upland  owner  to  Flack 
and  Gouverneur  in  1825,  and  these  owners,  in  the  same  year,  taking 
a  grant  of  land  under  water,  down  to  the  extreme  limit  of  the  right, 
and  down  to  what  they  anticipated  would  be  sanctioned.  This 
grant  is  taken,  adoptidg  the  same  line  of  Stuyvesant  street,  contin- 
ued, as  its  boundary;  and  this 'is  submitted  to,  without  objection, 
by  Nicholas  W.  Stuyvesant,  until  at  least  1882,  when  he  conveyed. 
We  have  again  N.  W.  Stuyvesant  making  a  grant,  in  1882,  of  all 
the  water-lots,  or  land  under  water,  including  the  land  granted  in 
1810,  with  all  his  rights  to  any  future  grants  by  the  corporation 
in  front  of  the  premises ;  and  this  conveyance  pursues  tiie  line  of 
Stuyvesant  street 

Now,  the  case  of  O^DonneU  v.  KeJsey  may  be  considered,  at 
least,  as  settling  this  proposition,  that  the  acts  and  acquiescence  of 
parties  may  be  treated  as  fixing  a  conventional  line  for  the  division 
of  water  rights,  where  it  is  just  in  itself,  and  does  not  violate  either 
a  provision  of  a  statute  or  a  rule  of  law.  (4  Sandf.  Sup.  Ct  Rep. 
206 ;  Selden's  Notes  of  Cases,  Court  of  Appeals.) 

But  I  do  not  wish  to  rest  my  decision  upon  this  point,  although 
it  is  not  without  great  weight  I  place  it  upon  two  grounds,  viz., 
that  the  corporation  had  the  right  to  make  the  grants  as  it  did 
make  them ;  and  that  every  principle  of  a  just  and  equitable  ap 
portionment  between  the  parties,  prescribed  and  sanctioned  that 
division  which  the  grants  pursue. 

It  is  impossible  to  say  that  the  corporation  was  under  an  imper- 
ative obligation,  after  1807  or  1826,  to  make  its  grants  of  land 
under  water  according  to  the  lines  of  the  streets.  This  proposition 
cannot  be  sustained.    To  accommodate  those  grants  to  such  lines 
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WBB  a  matter  of  wise  and  expedient  manicipal  regulation.   It  can- 
not be  regarded  as  of  any  higher  nature. 

If  they  had  the  power  to  grant  in  a  different  manner  than  by 
the  streets,  then  it  was  equitable  to  grant  according  to  the  just 
rights  of  the  parties,  as  tested  by  an  equitable  division  among  them. 
And  liien,  if  in  these  grants  there  has  been  a  union  of  the  exercise 
of  unquestioned  power  with  the  observance  of  a  true  equity,  it 
would  seem  impossible  to  overthrow  them. 

Now,  that  Flack  and  Gouvemeur  were  owners  of  adjacent  shore 
land,  at  the  time  of  their  grant,  down  to  Stuyvesant  street,  is  indis- 
putable. That  N.  W.  Stuyvesant  was  the  owner,  in  1810,  of  the 
remaining  adjacent  shore  land,  and  that  his  actual  right  in  part, 
and  his  right  of  acquisition  for  the  rest,  for  the  whole  strip  up  to 
Stuyvesant  street  went  to  Bliss,  is  equally  dear.  And  the  grantees 
of  Bliss  eventually  obtained  what  Stuyvesant  gave  them  the  right 
to  acquire.  I  cannot  find  room  for  a  single  doubt  as  to  the  ques- 
tion of  power. 

It  remains,  then,  I  think,  to  ascertain  whether  such  a  divisioUi 
as  was  thus  apparently  and  in  the  instruments  effected,  was  an 
equitable  apportionment,  and  such  as  a  Court  should  uphold.  I 
think,  however,  that  this  point  may  be  best  considered,  after 
making  the  few  observations  I  propose  to  make  under  the  next 
head. 

y.  The  Statute  of  February  26th,  1826,  gave,  in  its  first  section, 
an  extension  along  the  East  Biver  from  the  termination  of  the  two 
miles  given  in  1807,  and  of  four  hundred  feet  from  low  water; 
and  the  second  section  fonfied  a  new  exterior  line.  That  section 
was  altered  and  repealed  by  an  act,  of  April  18, 1826,  which  pro- 
vided as  foUows :  That  Tompkins  street,  along  the  East  River,  as 
laid  out  and  approved  by  the  Mayor,  Aldermen  and  Commonalty 
of  the  Ci^  of  New  York,  shall  be  the  permanent  exterior  street  on 
the  East  River  between  Rivington  street  and  28d  street ;  and  that 
all  grants  nmde  and  to  be  made,  by  the  said  Mayor,  Aldermen 
and  Ck>mmonalty,  shall  be  construed  as  rightfully  made  to  extend 
thereto ;  *'  and  that  all  the  provisions  of  the  act  entitled  '  An  Act 
to  reduce  several  laws  relating  particularly  to  the  City  of  New 
York,'  passed  April  9,  1818,  and  the  several  acts  amendatory 
thereof  and  in  addition  thereto,  shall  be  construed  to  apply  to  said 
Tompkins  street"  (Sess.  Laws  1826,  p.  166.) 
B.— IL  8 
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In  order  better,  to  understand  this  act,  we  must  advert  to  some 
previous  proceedings  of  the  Common  CounciL 

The  memorial  of  that  body,  upon  which  it  was  passed,  set  forth, 
that  owing  to  the  flat  and  low  land,  the  uncertainty  of  the  time  of 
high  water,  the  undulations  of  the  shore  and  other  circumstances, 
between  Grand  and  23d  streets,  they  had  found  it  impossible  to 
conform  the  regulation  of  that  part  of  the  city  to  the  line  of  the 
grant  from  the  Legislature,  and  that  they  had  been  obliged  to 
make  an  exterior  street,  called  Tompkins  street^  and  other  streets 
in  conformity  thereto ;  and  they  asked  a  confirmation  of  their 
proceedings. 

The  grants  before  stated,  made  in  1824  and  1826,  were  perfectly 
operative  and  valid,  as  against  the  corporation,  down  to  the  ex- 
tremity of  the  four  hundred  feet.  They  were  inoperative  as  against 
the  State,  for  all  the  space  beyond  it,  down  to  Tompkins  street 
But  I  presume,  upon  a  familiar  rule  of  law,  they  would  have  pre- 
cluded the  corporation  from  claiming  title  to  that  excess,  had  the 
title  been  subsequently  expressly  vested  in  them  by  the  Legisla- 
ture. 

No  such  title  was  vested ;  but  the  statute  operated  to  transfer 
to  the  previous  grantees  the  space,  down  to  Tompkins  street, 
directly  from  the  State, 

The  corporation,  in  the  cases  of  these  prior  grants,  having  as- 
sumed to  convey  down  to  Tompkins  street^  the  State  ratified  their 
act,  as  if  they  had  lawfully  possessed  the  power.  In  any  view,  the 
statute  took  efiect-— either  from  its  passage,  as  a  grant,  or  from  the 
date  of  the  conveyance,  by  the  corporation,  as  a  confirmation. 

But  the  statute  also  referred  to  grants  to  be  made  in  future.  It 
operated  in  a  similar  way.  The  grant,  down  to  the  limit  of  the 
four  hundred  feet,  took  ^ect  as  a  conveyance  of  the  soil  by  the 
owner.  Beyond  that^  it  took  effect  as  a  virtual  grant  or  confirmar 
by  the  State  to  the  grantee. 

I  am  thus  brought  to  the  question,  whether  a  division  between 
the  owners  which  should  adopt  the  line  of  Stuy  vesant  street,  as 
the  dividing  line  between  them  down  to  Tompkins  street,  would 
l>e  a  just  and  equitable  one. 

It  may  be  here  observed,  that  in  the  complaint  of  Dr.  Nott — ^in 
the  answer  of  Thayer  and  Flagg,  and  in  that  of  the  corporation — 
the  proposition  is  stated  and  admitted,  '^  That  the  plaintiff  and 
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dioee  claiming  under  Nicholas  W.  Stujvesant  and  Peter  G.  Stuy- 

yesant)  now  stand  in  the  same  legal  relation  to  each  other  as  they, 

the  said  Peter  G*.  and  Nicholas  W.  stood,  when  owners  of  the  said 

premises." 
I  do  not  mean  to  say  that  any  of  the  parties  are  bound  by  this 

statement,  as  they  would  be  by  an  admission  of  a  matter  of  fact ; 

bat  I  consider  the  proposition  as  one  of  indisputable  truth,  and 

fiill  of  important  conseqaences. 

Then  the  simple  mode  of  viewing  the  subject  is  this :  Suppose 
Peter  G.  and  N.  W.  Stuyvesant  had  applied  together  for  grants, 
after  the  statute — ^viz.,  in  March,  182&— and  that  the  corporation 
had  granted  to  them  tiie  whole  parcel  down  to  Tompkins  street, 
as  tenants  in  common — ^how  should  a  division  have  been  made 
between  them  ? 

Their  devisor  had  brought  the  line  of  their  possessions  down 
to  the  shore  by  the  boundary  of  Stuyvesant  street ;  and  it  would 
be  a  natural  suggestion  to  continue  such  line,  if  it  was  an  equit- 
able one,  in  the  same  direction. 

This  street  was  one  of  the  streets  laid  down  by  Stuyvesant,  in 
the  same  manner  as  numerous  streets  were  laid  down  by  indivi- 
dual proprietors  in  New  York.  So  late  as  March,  1881,  it  was 
TecogDized  as  a  public  street  by  that  name,  or  such  other  name  as 
the  Common  CoxmcU  might  determine,  &om  the  Bowery  to  the 
Second  Avenue.    (Sess.  Laws,  1831.) 

[The  Judge  proceeded  to  consider  the  rules  for  the  division  of 
lands  under  water,  and  cited  and  examined  the  following  authori- 
ties:— Deeifield  v.  Afina^  (17  Pickering,  41 ;)  DurarUon^  (Droit  Fran- 
caise,  tome  4,  p.  424 ;)  Tauiilierj  (Droit  Civil  Francaise,  tome  8, 
§S  155, 156 ;)  Emersm  v.  Tayhr,  (9  iSreenlea^  142 ;)  CDonnellY. 
Kdsey^  (4  Sandf.  S.  C.  Bep.  206.)  The  resolution  of  the  corpora- 
tion of  April  1, 1834,  (Doc.  Boaid  of  Assistants,  p.  367.)  B&ed  v. 
Tht  Boston  Mia  Co.,  (6  Pickering,  158 ;)  Knight  v.  Wilder^  (3 
Gushing,  209 ;)  Walker  y.  The  B.  A  M.  R  B.  Co.,  (3  Cushing, 
223;)  Oray  v.  Ddvxe,  (5  Cush.  9 ;)  Dawes  v.  Preniict,  (16  Pick. 
435 ;)  Sparhawk  v.  BuUard,  (1  Metcalf,  96 ;)  Piper  v.  Richardson, 
(9  Metcalf,  155.)] 

After  a  careful  examination  of  all  that. I  am  aware  has  been 
decided,  and  the  views  of.  practical  men  and  surveyors,  I  think 
the  following  rules  best  calculated  to  effect  a  fSur  and  legal  di- 
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vision  among  coterminous  owners  lying  in  a  cove,  who  are  to 
run  across  flats  or  land  under  water  to  an  exterior  line. 

1.  That  a  base  line  be  run  across  the  mouth  of  the  cove,  from 
point  to  point,  and  its  length  ascertained. 

2.  That  the  shore  line  be  measured,  as  well  as  the  length  of 
each  owner's  shore  Une. 

In  doing  this,  the  rule  of  the  best  authorities  is,  that  if  the  line 
of  the  shore  is  varied  by  deep  indentations  or  sharp  projections, 
the  measurement  is  to  be  adjusted  upon  the  general  available  line 
of  the  land.  Sometimes  there  will  be  a  cove  within  the  cove,  at 
right  angles  to  its  general  line  at  the  point 

In  general,  where  there  is  an  indentation,  the  line  from  point 
to  point,  pursuing  what  would  be  the  course  if  no  such  indentation 
existed,  should  be  measured.  And  so,  where  there  is  a  projection, 
the  line  is  to  be  measured  across  the  base  of  the  projection.  Slight 
deviations  from  the  general  line  are  to  be  disregarded.  These  gen- 
eral rules,  varied  by  peculiar  circumstances,  and  applied  by  ex- 
perienced persons,  will  be  found  to  meet  equitably  most  cases  that 
arise,  and  to  assist  in  the  solution  of  the  most  difficult 

8.  The  base  line  across  the  cove  (or  chord  of  the  arc)  should 
be  considered  as  the  line  upon  which  the  rights  and  proportions 
of  the  parties  are  to  be  adjusted  up  to  the  established  exterior 
line. 

It  is  obvious,  that  if  the  cove  should  be  a  regular  half  circle^ 
it  may  be  broken  into  any  number  of  ownerships,  and  yet  lines 
may  be  drawn  to  the  chord  of  the  arc  without  interfering  with  or 
crossing  each  other,  or  touching  upland.  The  ratio  of  a  diameter 
to  a  circle  being  about  7  to  22,  that  of  the  chord  of  a  half  circle 
is  as  7  to  11.  Each  owner,  for  11  parts  on  the  shore,  would  have 
7  on  the  base  line. 

And  again,  many  coves  are  capable  of  being  reduced,  without 
injustice  to  any  one,  to  a  nearly  regular  half  circle.  One  of  Mr. 
Ewen's  maps,  in  the  present  case,  shows  this  with  deamess. 

4.  The  shares  in  the  base  line  being  thus  established,  divisional 
lines,  run  from  the  points  of  the  owners  on  the  shore,  give  each, 
his  own  proportion  of  the  land  within  the  cove;  and  the  shares 
on  the  base  line  fix  also  the  ratio  and  basis  upon  which  the  shares 
of  the  exterior  line  are  to  be  computed. 

There  is  scarcely  a  rule  ever  suggested  by  which  the  apportion- 
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ment  by  the  line  of  Stuyresant  street  will  not  appear  equitable. 
Bj  the  mode  best  sanctioned  by  authority,  it  is  singularly  so.  I 
have  caused  a  map  to  be  made  and  annexed  hereto,  showing  my 
lesolts,  and  illustrating  the  following  statements:  Take  each 
owner's  line  of  the  shore,  and  divide,  upon  the  base  line  of  the 
cove  upon  Map  No.  1,  from  the  very  xparked  points  upon  it^  viz., 
Burnt  Mill  Point  and  the  projection  on  the  corporation  land. 
The  shore  line  of  N.  W.  Stuyvesant  is  1975  feet,  of  Peter  G. 
Stuyvesant,  2680  feet,  (it  may  be  noticed  that  the  grant  to  Flack 
and  Gouvemeur  make  this  line  2600  feet,)  and  the  corporation 
line,  measured  on  the  arc  of  the  large  inlet  on  the  north,  is  763 
feet;  the  whole  shore  line  being  5418  feet  The  base  line  up  to 
Stuyvesant  street  is  1485  feet ; — ^to  23d  street  continued,  1846 ; 
and  from  there  to  the  extremity,  755  feet ;  making  together  4086 
feet  On  these  data,  N.  W.  Stuyvesant  should  have  1489  feet 
on  the  base  line,  and  gets  1485 ;  P.  G.  Stuyvesant  should  have 
8021,  and  gets  1846 ;  and  the  corporation,  576,  and  gets  755. 

Divide  the  excess  of  the  line  taken  by  the  corporation  between 
Nicholas  W.  and  Peter  G.,  and  Peter  G.  would  have  on  the  base 
line  89  feet  more  than  he  actually  takes. 

Next  establish  the  right  on  Tompkins  street,  upon  the  hypo- 
thesis of  the  right  on  the  base  line  across  the  cove,  controlling  it : 
N.  W.  Stuyvesant  should  have  1553  feet,  and  has  1575 ;  and 
Peter  G.  should  have  1932,  and  has  1910. 

Again,  test  the  division  by  a  comparison  between  the  shore 
line  and  the  line  of  Tompkins  street,  and  the  result  is,  that  N. 
W.  Stuyvesant  should  have  received  an  extent  of  1479  feet,  and 
gets  1575,  a  difference  of  96  feet ;  and  Peter  G.  Stuyvesant  loses 
80  much. 

It  will  be  seen  by  the  same  map,  that  the  area  of  P.  G.  Stuy- 
vesant's  land  down  to  the  base  line  (or  chord  of  the  arc)  is  871 
lots  of  ground  and  a  fraction,  and  that  of  N.  W.  Stuyvesant  411 
lots  and  a  fraction.  But,  by  continuing  the  line  to  Tompkins 
street,  N.  W.  Stuyvesant  gets  269  lote,  and  Peter  G.  118 ;  so  that 
the  difference,  then,  is  309  lots  in  favor  of  N.  W.  Stuyvesant,  to 
make  an  equal  division  between  them.  But  it  is  proper  to  con- 
eider  their  rights,  in  this  particular,  as  connected  with  the  whole 
right  of  the  shore  line  down  to  Ninth  street  It  will  be  seen  that 
a  line  of  950  feet,  nearly  parallel  with  the  shore  Une,  is  drawn  on 
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the  map,  whicli  brings  the  line  opposite  to  the  north  side  of  Ninth 
street.  The  area  of  this  strip  is  208  lots ;  thus  leaving  about  100 
lots  of  difference.  The  triangular  piece,  gained  by  N.  W.  Stuy- 
vesant  in  consequence  of  the  running  by  the  lines  of  the  streets, 
will  diminish  this  to  about  60  lots. 

This  result,  upon  a  division  of  about  2000  lots  of  land,  is  not  a 
little  surprising. 

The  division,  being  thus  equitable,  is  followed  up  by  the  grants 
actually  conforming  to  it.  These  have  been  before  stated  at 
length. 

On  what  ground  should  they  be  interfered  with  ? 

Had  not  the  corporation  the  right  and  power  to  grant  the  soil 
under  water,  in  the  manner  they  did  ?  To  suppose  otherwise,  is 
to  assume  that  they  were  under  a  legal  obligation  to  grant  only 
according  to  the  line  of  the  streets,  and  that  a  grant  in  any  other 
mode  would  be  illegal. 

The  Court  is  asked  to  set  aside  or  modify  grants  actually  made, 
and  in  pursuance  of  an  equitable  adjustment  of  rights,  because 
not  made  in  obedience  to  an  assumed  law  binding  upon  the  cor- 
poration. I  do  not  find  that  such  a  law  exists ;  nor  any  necessity, 
in  the  case,  for  such  a  division  as  is  claimed. 

It  amounts  to  this:  Because  16th  street,  laid  out  for  the  public 
regulation  of  the  city,  strikes  the  point  of  division  of  the  farm  at 
high  water,  viz.,  at  Stuyvesant  street;  therefore,  the  line  of  di- 
vision of  all  right  to  land  under  water,  beyond  it,  must  be  settled 
by  the  line  of  that  street  continued.  All  equitable  allotments  of 
the  land  are  superseded ;  all  previous  grants  of  rights  or  privi- 
leges are  annulled ;  and  a  municipal  regulation  is  to  have  the  ef- 
fect of  sweeping  away  some  acres  of  ground  from  one,  and  of 
transferring  them  to  another,  when  imperative  law  does  not  com- 
mand it,  and  equity  and  fairness  forbid  it. 

Next,  Flack  and  Govemeur,  having  thus  acquired  all  the  right 
of  Peter  G.  Stuyvesant,  and  having  got  the  full  right  to  the  ex- 
tent which  the  corporation  could  then  convey,  could  have  dis- 
posed of  the  property  under  water  exactly  as  they  could  have 
conveyed  the  property  on  the  upland.  If  they  sold  a  strip  within 
the  exterior  line,  touching  the  upland,  the  grantee  took  it  just  as 
granted,  and  all  right  attached  to  a  shore  ownership,  if  not  ex- 
pressly reserved,  was  superseded.    If  they  sold  down  to  the  ex- 
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tenor  line,  that  grantee  took  just  what  was  given  to  him,  and  he 
took  the  benefit  of  a  fbtnre  aooession  firom  the  State  or  city. 

The  grantee  of  a  strip  on  the  shore  acquired  nothing  but  what 
was  comprised  within  the  limits  of  his  deed,  if  he  did  not  bound 
on  Tompkins  street  Each  intermediate  grantee  acquired  what 
was  within  his  deed,  and  no  more.  The  grantee  who  bounded 
on  Tompkins  street,  and  he  alone,  may  perhaps  take  a  pre-emp- 
tive privilege  to  au j  future  extension,  if  the  State  should  grant 
such  extension  with  a  pre-emption  attached  to  it 

YL  The  last  subject  of  consideration,  was  the  effect  of  the  Act 
of  the  Legislature  of  the  11th  day  of  May,  1886,  upon  the  ques- 
tions in  the  case,  and  the  rights  of  the  parties. 

It  will  be  noticed,  that  the  complaint  in  the  suit  of  NM  y. 
Thayer  and  others  sets  forth  that  Thayer  and  Flagg  had  applied 
for  a  grant  of  land  under  water  which  reaches  to  Avenue  D, 
(and  which  comprises  land  running  further  into  the  river 
than  the  exterior  line  of  Tompkins  street;)  that  the  proper  com- 
mittee was  about  to  report  in  jbvor  of  such  grant ;  and  the  cor- 
poration state  in  their  answer  that  they  are  advised  these  defend- 
ants are  entitled  to  such  grant  These  defendants  insist  upon 
their  right  to  these  four  parcels,  which  are  marked  "  Thayer  and 
Fla^'  on  Map  No.  S.  Whatever  title  Smith's  estate  had  to 
these  parcels,  is  conveyed  to  thqm  by  their  deeds  of  the  j9th  of 
April,  1850. 

On  the  other  side,  the  plaintiff,  Nott,  asks  in  his  complaint  that 
he  be  declared  entitled  to  the  grants  of  these  parcels  whenever 
made  by  the  corporation ;  and  that  Thayer  k  lilagg  be  prohibited 
from  receiving  them. 

So  it  appears  that  a  grant  for  a  considerable  parcel,  beyond 
Tompkins  street^  has  been  prepared  and  approved  by  counsel,  to 
be  given  to  Campbell  k  Moody,  extending  from  19th  to  20th 
street,  and  from  the  easterly  side  of  Tompkins  street  to  the  east- 
erly side  of  Avenue  D ;  but  the  Comptroller  has  refused  to  deliver 
it;  and  further,  that  the  Gbs  Light  Company  have  received  a 
grant  of  a  parcel  opposite  their  premises,  between  2l8t  and  22d 
streets,  also  extending  to  the  eastward  of  Tompkins  street 

The  counsel  of  the  corporation,  upon  the  trial,  has  submitted 
these  questions  to  the  Court ;  asking,  however,  as  I  understand 
him,  that  the  operation  of  the  Act  of  1885  should  be  adjudicated ; 
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and  he  has  suggested  a  doubt  whether  that  act  does  really  confer 
any  right  of  soil,  or  power  to  convey  any  such  rights  upon  the 
Corporation. 

It  is  clear,  upon  the  principles  I  haye  previously  stated, 
that,  as  between  the  plaintiff,  Nott^  and  the  other  parties,  no 
one  of  the  latter  could  have  any  right  to  either  of  the  parcels 
lying  south  of  the  centre  line  of  Stuyvesant  street  continued, 
and  easterly  of  Tompkins  street^  except  the  most  northerly 
triangular  strip.  The  line  of  Tompkins  street  being  the  new 
base  upon  which  rights  to  further  grants  should  be  ad- 
judged, and  the  lines  then  regulated  by  the  streets,  it  is  obvious 
that  the  plaintiff,  Nott,  would  be  entitled  to  the  parcels,  with  the 
exception  noticed.  And  again,  as  Francis  Griffin's  estate  is  the 
owner,  on  Tompkins  street,  of  the  strip  between  18th  and  19th 
streets,  acquired  as  early  as  1846  and  1648,  that  estate  would  be 
entitled  to  the  triangular  northerly  piece  before  mentioned. 

But,  after  much  consideration,  I  am  unable  to  see  how  the  Cor- 
poration has  any  power  to  make  a  valid  grant  of  land  under 
water  beyond  the  limit  of  Tompkins  street.  I  cannot,  therefore, 
adjudge,  either  that  the  Corporation  be  at  liberty  to  consummate 
the  grant  to  Thayer  and  Magg,  or  judicially  to  pronounce  in  &vot 
of  the  demand  of  the  plaintiff  Nott,  in  relation  to  any  of  the 
ground  under  water  easterly  or  outside  of  Tompkins  street  My- 
views  and  reasons  are  these : — 

On  the  12th  day  of  November,  1882,  Benjamin  Wright,  the 
street  commissioner,  made  a  report  to  the  Common  Council  of  a 
plan  for  the  permanent  regulation  of  that  part  of  the  city  lying 
between  14th  and  23d  streets,  the  Third  Avenue  and  the  East 
River.  (Document  32,  Board  of  Assist,  vol.  2,  p.  228.)  This  re- 
port was  read  in  evidence,  and  it  states  the  line  of  a  bulkhead  as 
the  line  to  be  fixed  southwardly  down  to  16th  street,  thence  east- 
wardly  along  15th  street  to  Tompkins  street,  and  thence  along 
Tompkins  street,  as  before  established.  This  line  is  described  as 
running  along  the  edge  of  the  flats,  and  may  be  seen  on  Dia- 
gram No.  3.  It  was,  with  a  trifling  exception,  inside  of  Tomp- 
kins street 

On  the  8th  of  February,  1833,  a  resolution,  which  had  passed 
both  boards,  was  approved  by  the  Mayor,  resolving  that  the  plan 
recommended  by  the  street  commissioner,  under  date  of  Novem* 
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ber  IS,  1832,  as  delineated  on  a  map  aocompanying  snch  report^ 
be  adopted,  whenever  the  parties  holdiog  water  grants  between 
15th  and  25th  streets  shall  enter  into  l^;al  ooyenants  in  relation 
to  their  surrendering  their  present  grants,  which  are  bounded  by 
Tompkins  street,  and  taking  out  new  ones  bounded  by  the  new 
line  proposed  as  the  exterior  line  of  the  city,  and  depositing  the 
same  with  the  street  commission^.  In  February,  1885,  a  memo- 
rial of  the  Corporation  was  presented  to  the  Legislature,  the  con- 
tents of  which  are  sufficiently  set  forth  in  a  report  of  a  select  com- 
mittee  of  the  Assembly  of  l^e  22d  of  April.  It  stated,  that  by 
the  present  plan,  the  exterior  line  of  an  eastern  section  of  thed^ 
requires  the  displacing  of  a  great  extent  and  depth  of  water; 
and  inmiense  quantities  of  earth  would  be  necessary  to  fill  up  the 
space  between  the  shgre  and  a  bulkhead  corresponding  with  said 
Hne,  the  expense  of  which  would  be  inexpedient;  and  prayed 
that  a  law  might  be  passed,  granting  authority  to  arrange,  regu- 
late and  alter  in  such  manner  as  they  may  hereafter  decide  upon, 
the  map  of  the  city  between  18th  and  23d  street^  the  First  Aye* 
nife  and  the  East  River.  The  committee  recommended  that  the 
prayer  be  granted,  and  introduced  a  bill  for  that  purpose. 

This  led  to  the  Act  of  May  11,  1886,  the  provisions  of  which 
are  merely  these :  "  That  it  should  be  lawful  for  the  Mayor,  eta, 
to  adopt  such  plan  as  they  might  deem  expedient  for  regulating 
and  laying  out  that  part  of  the  city  which  lies  between  13th  and 
83d  streets,  the  First  Avenue  and  the  East  Kver ;  and  to  desig- 
nate and  direct  where  the  permanent  exterior  line  or  street,  east- 
ward of  such  part  of  the  said  city,  shall  be,  in  place  of  that  part 
of  Tompkins  street  which  now  lies  or  is  laid  out  to  the  eastward 
hereof  on  the  present  map  or  plan  of  the  city. 

'^  Such  plan  as  may  be  adopted  for  the  regulation  and  laying 
out  of  the  above-mentioned  part  of  the  dty,  or  for  the  permanent 
exterior  line  or  street  thereof  shall  become  and  be  deemed  in  law 
as  part  of  the  map  or  plan  of  the  said  city."  (Sess.  Laws,  1835, 
p.  309.) 

Soon  after  the  passage  of  the  act,  and  by  a  resolution  approved 
the  30th  September,  1835,  the  Common  Council  resolved  that 
the  plan  reported  on  the  12th  of  November,  1832,  by  Benjamin 
Wright,  be  adopted,  and  the  exterior  line  or  street  there  laid  down 
be  approved  of  according  to  such  plan :  provided,  that  the  grant 
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of  the  1st  of  August,  1826,  to  Mack  and  Gouyemeur  be  surren- 
dered and  cancelled,  according  to  the  terms  of  a  certain  instru- 
ment between  A.  M.  Bruen  and  Matthias  Bruen  and  the  Common 
Council,  dated  the  11th  of  April,  1885,  deposited  with  the  street 
commissioner.  This  surrender  does  not  appear  to  have  been  made. 
In  relation  to  this  Act  of  1886,  it  appears  to  me  that  the  Le- 
gislature did  not  intend  to  grant,  and  it  cannot  be  construed  into 
a  grant  or  authority  to  go  beyond  Tompkins  street. 

1.  The  memorial,  the  report,  the  adoption  of  Wright's  plan  in 
February,  1883,  and  the  resolution  of  September,  1836,  demon- 
strate that  the  Corporation  sought  only,  and  the  Legislature  sanc- 
tioned 6nly,  an  alteration  in  the  map  of  the  city,  and  of  the  ex- 
terior line  as  fixed  by  the  Statute  of  1826,  and  that  such  alteration 
was  to  be  made  within  the  line  so  fixed.     • 

2.  It  was  necessary  to  apply  to  the  Legislature  for  an  alteration 
of  the  map  of  the  oily,  which  when  once  made  was  unchangeable, 
except  by  legislative  power.  This  was  provided  in  the  Statute 
of  1807,  and  continued  to  be  the  law  whenever  new  streets  were 
laid  out,  or  old  ones  varied. 

3.  There  is  not  a  word  in  the  act  giving  a  right  to  any  soil 
under  "water  beyond  Tompkins  street,  upon  any  construction 
which  the  words  will  bear.  There  is  not  a  phrase  which  author- 
izes the  city  to  grant  such  other  iSoil — ^nor  is  there  a  word  which 
could  operate  to  transfer  the  title  of  the  State,  either  to  the  Corpo- 
ration or  to  any  grantee.  When  we  examine  the  acts  of  the  Le- 
gislature which  profess  or  operate  to  transfer  a  title,  we  find  that 
they  may  be  thus  classed : — 

Where  they  expressly  grant  a  right  of  soil,  as  in  the  Statute 
of  1807,  and  others ;  where  they  confer  the  right  of  the  State, 
through  the  Corporatiqn,  or  upon  some  act  done  by  it,  to  indivi- 
duals— such  was  the  Statute  of  1798,  giving  the  intermediate 
spaces  up  to  South  and  West  streets  to  the  owners,  upon  fulfilling 
the  directions  of  the  Corporation  as  to  filling  them  up,  and  other- 
wise ;  and  where  they  act,  as  the  Statute  of  1826  does,  by  vesting 
the  grantee  of  the  city,  whose  grant  extends  up  to  the  limit  of  the 
400  feet,  with  the  land  beyond  it  up  to  a  new  line — such  was  the 
Act  of  1826  as  to  Tompkins  street.  (See  also  the  Law  of  April 
12, 1887,  as  to  the  Thirteenth  Avenue,  and  that  of  May  18, 1846, 
as  to  the  Eleventh  Avenue.) 
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Bat  in  every  case  there  is  something  to  indicate  the  intention 
to  transfer  the  title  of  the  people,  $nd  words  legally  sufficient  to 
effect  such  transfer.  In  order  to  conclude  that  the  Corporation 
have  the  power  under  this  Statute  of  1836,  we  must  conclude,  as 
matter  of  law,  that  the  power  to  change  the  map  in  a  certain  par- 
ticular, passed  expressly  without  the  slightest  view  of  granting 
new  land,  is  to  operate  as  a  conveyance  of  the  large  space  now 
claimed,  without  a  word  similar  to  what  the  State  has  always  em- 
ployed to  transfer  its  title. 

•  I  am  brought  to  the  conclusion,  that  the  establishment  of  the 
exterior  lines  as  proposed  in  the  ordinance  of  July  8d  and  of 
November  27th,  1850,  was  wholly  unauthcmzed,  and  that  the 
grants  of  the  Corporation,  for  any  strip  beyond  Tompkins  street^ 
would  be  invalid.     • 

The  result,  therefore,  is,  that  I  adjudge  the  rights  of  the  parties 
upon  the  basis  of  Tompkins  street  being  actually  the  exterior 
street  of  the  city,  at  all  the  points  involved  in  this  controversy. 


A  judgment  was  entered  in  conformity  with  that  opinion.  It 
is  unnecessary  to  give  the  details  of  the  judgment  The  points 
decided  sufficiently  appear  in  the  opinion,  and  the  modification 
thereof  in  the  statement  of  the  decision  of  the  General  Term. 

From  the  judgment  at  Special  Term,  appeals  were  taken  as 
above  stated 

Before  the  appeals  were  argued,  the  defendants  Thayer  and 
Flagg  entered  into  some  arrangement  by  which  they  ceased  to 
press  their  claim,  and  they  therefore  were  not  represented  on  the 
argument  of  the  appeals. 

Jchn  M.  Baahowr  and  Wm.  Cwrtis  Noyea^  for  Eliphalet  Nott 

L  Under  and  by  virtue  of  the  grant  made  by  the  Corporation 
of  New  York  to  Nicholas  William  Stuyvesant,  in  1810,  the  Act 
of  April  13, 1826,  the  several  conveyances  derived  from  Stuyve- 
sant, set  forth  in  the  pleadings  and  evidence,  and  the  release  of 
quit-rent  executed  by  the  Mayor,  etc.,  of  New  York,  Eliphalet 
Nott  is  the  owner  in  fee  simple  of  all  the  lands  223  feet  in  width, 
bounded  by  the  centre  of  Stuyvesant  street  on  the  north,  and  ex- 
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tending  fix>m  high  water-mark  to  Tompkins  street    (Act  of  1807, 
6  Laws  N.  Y.,  180 ;  Act  of  1826,  7  Laws  N.  Y.,  155  b.) 

First, — ^The  grant  made  by  the  Mayor,  etc.,  of  New  York  to 
Stuyyesant  was  valid,  and  vested  in  him  a  perfect  title  to  the 
lands  covered  thereby. 

a.  At  the  time  the.  grant  was  made,  the  (Corporation  of  New 
York  was  the  owner  in  fee  simple  absolute  of  all  the  land  in  firont 
of  both  the  Bowery  and  Petersfield  jGemns,  between  high  and  low 
water-marks.  (Kent's  City  Charter  and  notes,  pp.  16,  143, 161, 
175,  197 ;  Mayer  v.  SooU^  1  Caine's  K.  544 ;  Furman  v.  Mayor,  6 
Sandf  16.) 

b.  The  Corporation,  beuig  the  owners  of  the  tide-way  in  front 
of  both  farms,  had  power  to  grant  the  400  feet  strip  lying  out- 
side of  low  water-line  to  any  person  whatever ;  notwithstanding 
the  proviso  contained  in  the  Act  of  1807.  {Furman  v.  Mayor,  5 
Sandf.  16;  Ooutdy.  Hudson  Biver  R  B.  Cb.,  2  Seld.  522;  Mayor 
V.  SooU,  1  Caine's  R  544 ;  Davies'  Laws  N.  Y.,  p.  1227,  n.) 

cl  Iff  however,  the  term  "  adjacent  owners,"  as  used  in  the  Act 
of  1807,  was  intended  to  include  the  owners  of  the  uplands  above 
high  water-mark,  and  to  give  them  th'e  pre-emption  of  the  400 
feet  strip,  then  the  grant  to  Nicholas  William  Stuyvesant,  in 
1810)  was  rightfully  made,  and  vested  in  him  a  perfect  title  to 
the  premises  covered  thereby. 

1.  A  boundary  upon  the  line  of  Stuyvesant  street,  constituted 
an  equitable  division  of  grants  to  Peter  G.  and  Nicholas  William 
Stuyvesant.  {Rush  v.  BosUm  Mil  Chrporaiion,  6  Pick.  R.  158 ; 
Sparhawh  v.  BuSardj  1  Metcf.  R.  95 ;  Emerscm  v.  Taylor,  9  Green- 
leaf  R.  42;  Deerfidd  v.  Arms,  17  Pick.  41 ;  Gray  v.  De  Luce,  5 
Cushing's  R  10.)  2.  Stuyvesant  street  constituted  a  natural  and 
proper  line  of  division.  {Stuyvesant  v.  Underwood,  19  John.  181.) 

Second, — ^By  the  Act  of  1826,  the  grant  made  to  Stuyvesant 
by  the  Corporation,  in  1810,  was  extended  to  Tompkins  street. 
(7  Laws  N.  Y.,  pp.  48, 155;  Davies'  Laws,  777.) 

Third, — ^At  the  time  of  the  conunencement  of  these  actions, 
Dr.  Nott  was  the  owner,  imder  conveyances  derived  from  N.  W. 
Stuyvesant,  of  the  lands  so  vested  in  N.  W.  Stuyvesant,  by  the 
grant  of  1810  and  the  Act  of  1826. 

n.  The  grant  made  by  the  Corporation  to  Hezekiah  Bradford, 
in  1844,  was  valid;  and  Dr.  Nott  is  now  the  owner  of  the  prem- 
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ises  ooyered  thereby,  under  oonveyanoes  derived  from  Bradford. 

m.  The  grant  made  bj  the  Corporation  to  Dr.  Nott,  in  1848; 
and  the  Act  of  1826  vested  in  him  the  title  to  the  premiaeB 
botmded  by  high  water-mark,  14th  street,  Tompkins  street  and 
ISlli  street 

W.  Whether  Dr.  Nott  is,  or  is  not,  the  owner  of  the  premises 
extending  from  the  shore  to  Tompkins  street,  and  bounded  on 
the  north  by  Stuyyesant  street,  none  of  the  parties  to  these  ac- 
tions are  entitled  to  claim  as  against  him,  under  or  by  virtue 
of  the  grant  made  by  the  Corporation  to  Black  and  Gouvemeur, 
fi>r  that  grant  is,  under  the  fiicts  in  evidence,  void  by  its  tenns. 

Y.  The  street  designated  upon  Diagram  No.  8,  as  ''  The  ex- 
tenor  line  of  the  East  River,  adopted  by  the  Common  Council, 
July  8,  1860,"  is  the  exterior  street  of  the  city,  opposite  the 
premises  which  are  the  subject  of  the  controversy  in  this  action. 
(Laws  of  1886,  p.  809 ;  Davies'  Laws,  782.) 

YL  The  exterior  street,  so  authorized  by  the  Legislatuie,  in 
1886,  and  laid  out  by  the  Common  Council,  is  subject  to  all  the 
provisions  of  the  Acts  of  1798  and  1818.  (2  Laws  N.  Y.,  p.  244, 
§§  220  eiseq.;  Act  of  1798,  Davies'  Laws  N.  Y.,  p.  896.) 

Vii.  The  owners  of  lands  upon  Tompkins  street,  under  grants 
from  the  Corporation  and  the  Act  of  1826,  are,  therefore,  entitled 
respectively,  and  may  be  compelled,  to  fill  up  and  become  the 
owners  of  ^e  space  between  Tompkins  street  and  the  exterior 
streets  designated  by  the  Common  Council,  in  1860,  bounded  by 
lines  running  in  such  a  direction  as  will  give  to  the  several  owners 
of  lands  upon  Tompkins  street  their  respective  proportions,  ac> 
cording  to  the  breadth  upon  Tompkins  street  of  their  several  lots ; 
and  are  also  entitled  to  buUd  piers  in  front  of  their  premises  on 
sDch  exterior  street^  whenever  required  to  do  so  by  the  Common 
Council,  and  to  receive  the  whai&ge  thereo£ 

VUL  The  line  between  the  lands  which  Dr.  Nott  and  the  plain- 
tifib  in  the  second  suit  are  respectively  entitled  to  fill  up,  will  run 
fix>m  the  westerly  side  of  Tompkins  street^  about  at  right  angles 
with  that  street,  and  more  nordiwardly  than  the  line  of  Stuyve- 
sant  street. 

J.  Larooquetaxi  Qrteme  C.  Branson^  for  A.  Belmont  and  othen^ 
plaintiffi  in  the  second  suit. 
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L  Hack  and  Goavemeur,  from  whom  Belmont  and  others  de^ 
rive  their  title,  were  the  proprietors  in  fee  of  the  uplands  adjacent 
to  the  waters  of  the  East  River,  between  17th  and  19th  streets,  at 
the  time  they  obtained  their  water  grant,  in  1825 ;  and  Belmont 
and  others  are  the  proprietors  in  fee  of  the  lands  granted  to  Flack 
and  Gouvemeur,  between  17th  and  18th  streets,  Avenae  A  and 
Tompkins  street,  and  between  18th  and  19th  streets,  the  1st  Ave- 
nue and 'Tompkins  street.  The  water  grant  to  Flack  and  Qouv- 
emeur,  in  1826,  included  the  shore  or  tide-waj,  as  well  as  the  four 
hundred  feet  and  other  lands,  to  Tompkins  street 

n.  As  such  proprietors,  Bebnont  and  others  have  the  pre-emp* 
tive  right  to  aU  the  lands  under  water  between  17th  and  19th 
streets,  and  the  permanent  exterior  line  of  the  citj,  so  far  as  those 
lands  have  not  already  been  granted  to  the  persons  under  whom 
thej  hold.  This  involves  the  question,  how  the  water  grants 
should  be  laid  out ;  and  we  say  they  should  be  so  laid  out  as  to 
extend  into  the  river  in  the  direction  of  the  streets. 

nX  The  statutes  on  this  subject  cover  both  the  east  and  the  west 
sides  of  the  island,  and  can  only  be  properly  executed  by  proceed- 
ing upon  a  general  and  uniform  plan  in  laying  out  all  the  water 
grants  on  both  sides  of  the  town.  (Kent's  Charter,  p.  86,  §  87 ;  id. 
p.  87,  §  88 ;  5  Webster's  Laws,  126,  Act  of  April  8, 1807,  §  16 ; 
Laws  of  1826,  p.  48,  Act  of  Feb.  26, 1826 ;  id.  p.  165,  Act  of  April 
18, 1826 ;  Laws  of  1886,  p.  809,  Act  of  May  11, 1836 ;  Laws  of 
1887,  p.  166,  Act  of  April  12, 1837 ;  2  Eev.  L.  1801,  p.  126;  2  id. 
1813,  p.  482 ;  1  GreenL  p.  284,  Act  9, 1786,  §  18 ;  1  Eev.  St 
p.  208,  §§  67,  8,  9.) 

lY.  The  provisions  in  relation  to  water  grants  are  connected 
with  the  provision  for  laying  oat  streets  and  avenues,  both  objects 
being  specified  in  the  Act  of  1807 ;  and  it  was  evidently  the  in- 
tention of  the  Legislature  that  the  upper  part  of  the  island  should 
be  laid  out  upon  a  uniform  plan,  including  the  lands  then  under 
water,  which,  when  reclaimed,  would  constitute  a  part  of  the 
city. 

V.  The  rights  of  the  riparian  owners  are  governed  by  the  prin- 
ciples of  law,  and  not  by  any  supposed  discretion  in  the  Corpora- 
tion to  lay  out  water  grants  at  pleasure.  The  words  of  the  Act 
of  1807  are,  "  the  proprietor  or  proprietors  of  the  lands  adjacent 
shall  have  the  pre-emptive  right  in  all  grants  made  by  the  Cor- 
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poration  of  the  said  city  of  any  lands  under  water  granted  to  the 
8Qid  (Dorporation  by  this  act" 

YI.  For  the  purpose  of  giving  e£Eect  to  the  statute  and  securing 
the  rights  of  all  parties,  it  is  plainly  necessary  that  the  Corporation, 
in  laying  out  water  grants,  shoiUd  proceed  upon  a  general  and 
imiform  plan — one  which  includes  all  the  waters  and  all  the  pro- 
prietors, and  gives  eyery  one  his  just  share  with  reference  to  such 
plan. 

yn.  If  the  question  is  considered  independently  of  what  has 
actually  been  done  by  the  commissioners  and  the  Corporation,  un- 
der the  Act  of  1807,  it  will  be  impossible  to  uphold  this  judgment 
It  is  evident  that  the  Legislature  intended  that  the  upper  part  of 
the  island  should  be  laid  out  upon  a  general  and  uniform  plan. 
By  coupling  the  provision  for  water  grants  with  that  for  laying 
oat  streets,  it  must  have  been  the  intention  of  the  Legislature  that 
the  plan  of  the  city  should  include  the  lands  to  be  reclaimed  firom 
the  rivers,  as  well  as  the  uplands.  Without  such  a  plan,  one  of 
two  things  must  inevitably  follow — either  all  of  the  waters  will 
not  be  granted,  or  some  proprietors  will  get  more  than  their  just 
share  of  the  property.  The  lands  to  be  reclaimed  were  to  consti- 
tate  part  of  a  great  commercial  city,  and  for  that  reason  were  to 
be  laid  out  upon  a  general  and  uniform  plan. 

The  facts  that  the  Stujresants  owned  a  large  quantity  of  up- 
land, and  that  a  part  of  it  was  situate  on  a  cove,  does  not  exempt 
them  from  the  rules  of  apportionment  which  govern  in  the  case 
of  other  and  less  extensive  proprietors.  The  laws  in  question  are 
alike  applicable  to  all,  and  entitle  every  one  to  water  grants  in 
proportion  to  his  possessions  on  the  shore,  whether  great  or  small. 
And  the  cove  was  to  be  blotted  out  by  making  a  new  water  front 
on  the  river.  The  only  practicable  mode  of  executing  the  statute, 
is  that  of  starting  from  the  two  points  where  the  lines  of  each  pro- 
prietor touch  the  shore,  and  from  thence  running  parallel  lines 
into  the  rivers.  The  direction  in  which  the  lines  of  any  riparian 
owner  reach  the  shore  does  not  govern  the  direction  of  the  side 
lines  of  the  water  grant  The  proper  breadth  of  any  water  grant 
is  not  controlled  by  the  figure  or'quantity  of  the  adjacent  upland, 
but  by  the  front  on  the  river,  and  a  general  plan  of  laying  out  all 
the  grants.  The  proper  direction  of  running  the  side  lines  of  any 
grant  into  the  river  does  not  depend  upon  the  direction  of  the 


48  CASES  m  THB  SUPERIOR  COURT. 

Kott  ▼.  Thaytt. 

shore  at  any  particular  place,  nor  upon 'its  sinuosities^  whether 
small  or  great  Neither  the  right  to,  nor  the  proper  extent  or 
form  of  a  water  grant  depend  upon  the  question,  when  or  from 
whom  the  riparian  owner  obtained  his  title.  All  are  governed 
by  the  &ct  of  ownership  at  the  time  the  grant  is  made,  the  extent 
of  the  proprietor's  line  on  the  shore,  and  a  general  plan  which 
divides  all  the  water  to  be  granted  among  all  the  riparian  owners. 
Aside  fix)m  what  has  actually  been  done  under  the  Act  of  1807, 
the  form  of  the  island,  and  the  object  which  the  Legislature  had  in 
view,  (the  building  of  a  great  ctommeroial  city,)  left  no  room  for 
doubt  about  the  proper  mode  of  laying  out  streets  and  water 
grants.  The  general  course  of  the  island,  from  north  to  south, 
corresponds  with  the  general  course  of  the  North  and  East  Kvera, 
and  that  is  the  proper  base  line  fix>m  which  to  ran  perpendicular 
lines  in  laying  out  the  city,  including  water  grants  on  both  sides 
of  the  island.  This  is  the  only  plan  which  is  adapted  to  the  form 
of  the  island.  It  is  the  only  pUm  which  will  secore  uniformity  in 
laying  out  the  town,  including  the  portion  to  be  reclaimed  fix>m 
the  two  rivers.  This  plan  secures  more  perfectly  than  any  other 
the  public  convenience  and  the  rights  of  all  the  riparian  owners. 
.This  plan,  which  agrees  precisely  with  what  has  actually  been 
done  in  laying  out  the  town,  gives  us  the  lands  which  we  claim. 
If  the  water  grant  to  Bradford,  under  which  Nott  and  Lowber 
claim,  had  been  made  before  the  commissioners'  map  was  filed,  it 
could  not  be  upheld  to  an  extent  which  w6uld  affect  Belmont  and 
others  whom  we  represent 

Yin.  But  the  grant  to  Bradford  was  not  made  until  1848, 
nearly  forty  years  after  the  commissioners'  map  had  been  filed, 
and  after  Francis  Griffin,  under  whom  we  hold,  had  acquired  title 
between  17th  and  19th  streets ;  and  whatever  doubt  there  may 
have  been  before  the  commissioners  had  completed  their  work, 
that  doubt  must  be  removed  by  what  has  actually  been  done  by 
the  commissioners  and  the  Corporation,  in  laying  out  the  town, 
including  water  grants.  The  commissioners  have  carried  out  the 
intention  of  the  Legislature,  by  laying  out  regular  streets  and  thor- 
oughfares,  on  the  plan  best  adapted  to  the  form  of  the  island  and 
the  object  in  view.  The  map  of  the  commissioners  is  by  law 
final  and  conclusive  upon  the  Corporation,  land  owners,  and  '^  all 
other  persons  whomsoever."    (6  Webster,  126,  §  8.)    The  Corpor- 
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ation  has  also  borne  its  part  in  carrying  into  effect  the  intention 
of  the  Legislature,  by  continuing  the  streets  and  avenues  into  the 
livers,  in  their  direction  on  the  upland,  as  laid  out  by  the  com- 
missioners, and  making  water  grants  in  conformity  with  the 
general  plan,  running  parallel  lines  into  the  rivers  in  the  direction 
of  the  streets.  The  proper  mode  of  laying  out  water  grants  had 
thus  been  settled  by  a  practical  construction  of  the  statutes  for 
nearly  forty  years  before  the  grant  to  Bradford  was  made,  and  it 
was  then  quite  too  late  to  depart  from  that  construction. 

IX.  I£  the  Ck)rporation  was  not  bound  by  law  to  make  water 
grants  in  conformity  with  the  commissioners'  plan  of  the  town, 
still,  the  provision  that  the  adjacent  proprietors  should  have  the 
pre-emptive  right  to  all  the  waters  granted  to  the  Corporation, 
necessarily  implied  a  just  division  between  them,  and  this  could 
only  be  effected  by  laying  out  the  grants  upon  some  general  plan ; 
and  after  the  Corporation  had  settled  and  acted  upon  that  plan  for 
more  than  thirty  years,  it  was  quite  too  late  to  depart  from  it  in 
making  the  grant  to  Bradford. 

X.  If  the  statutes  in  question  are  regarded  as  containing  noth- 
ing more  than  an  authority  to  make  water  grants  to  adjacent  pro- 
prietors, the  Corporation,  before  making  the  grant  to  Bradford, 
had,  by  a  long  and  uniform  practice,  settled  the  plan  of  making 
a  just  and  proper  division  among  the  proprietors,  and  was  not 
afiberwards  at  liberty  to  depart  from  that  plan. 

XL  Whether  the  learned  Judge  was  right  or  wrong,  in  relation 
to  the  proper  apportionment  between  riparian  owners  of  flats 
between  high  and  low  water-mark,  under  the  Massachusetts  ordi- 
nance of  1641,  or  in  relation  to  the  proper  division  of  islands 
formed  by  alluvial  deposits  in  a  river,  he  clearly  erred  in  apply- 
bg  those  rules  to  the  apportionment  of  water  grants  under  the 
New  York  charter  and  laws,  which  are  to  be  made  for  the  pur- 
poses of  commerce  and  as  part  of  a  great  city. 

XII.  The  principles  which  govern  the  rights  of  riparian  own- 
ers, in  relation  to  the  four  hundred  feet  granted  to  the  Corporation 
by  virtue  of  the  Act  of  1807,  are  applicable  to  the  lands  under 
water  lying  between  the  four  hundred  feet  and  Tompkins  street. 
(Laws  of  1826,  p.  43,  §  1,  and  p.  155,  §  1 ;  2  R.  L.  432,  §§  220, 
221,  222.) 

XEIL  The  grant  made  to  Bradford  in  1848,  under  whom  the 
B.— IL  4 
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defendants,  Nott  and  Lowber,  claim,  so  far  as  it  includes  lands 
lying  north  of  17th  street,  is  void.  (1.)  Because  it  was  made 
without  authority,  and  in  derogation  of  the  legal  rights  of  others. 
(2.)  It  was  also  void  by  force  of  the  express  condition  in  the 
grant 

XrV".  It  is  wholly  unnecessary  to  inquire  whether  the  Corpora- 
tion, either  prior  or  subsequent  to  the  Act  of  1807,  was  under  any 
obligation  to  make  grants  to  riparian  owners  of  lands  between  high 
and  low  water-mark,  which  were  vested  in  the  Corporation  by  its 
charter.  It  is  enough,  that  they  have  actually  granted  thQ  tide- way, 
and  far  beyond  it,  to  the  persons  under  whom  Belmont  and  others 
derive  title. 

XV.  It  is  also  unnecessary  to  inquire  whether  the  Corporation 
can  in  any  case  be  compelled  to  make  water  grants.  It  is  enough 
for  our  present  purpose  to  say,  that  when  the  Corporation  does 
make  water  grants,  it  must  be  done  upon  established  principles ; 
and  that  the  grant  to  Bradford,  so  &r  as  it  cut  off  a  part  of  our 
front  as  adjacent  proprietore,  cannot  be  maintained. 

All  that  we  ask  is,  that  the  grant  to  Bradford,  so  far  as  it  con- 
flicts with  our  rights,  should  be  declared  void,  and  the  defendants, 
Nott  and  Lowber,  should  be  enjoined  from  placing  any  obstruct 
tions  in  the  river,  in  front  of  our  property. 

The  Corporation  is  ready  and  willing  to  grant  to  Belmont  and 
others,  in  accordance  with  their  claim,  so  soon  as  the  injunction 
against  making  it  is  dissolved,  and  the  principle  of  apportionment 
is  settled. 

XVI.  The  water  grant  to  Nicholas  W.  Stuyvesant^  in  1810, 
does  not  affect  our  claim. 

XVII.  The  learned  Judge,  before  whom  the  cause  was  tried  at 
the  Special  Term,  erred  in  deciding  that  the  Corporation  was  not 
authorized,  under  the  Act  of  May  11, 1885,  to  lay  out  an  exterior 
street  to  the  eastward  of  Tompkins  street,  and  that  that  act  could 
not  be  construed  into  a  grant  or  authority  to  that  effect,  and  in 
adjudging  the  rights  of  the  parties  upon  the  basis  of  Tompkins 
street  being  actually  the  exterior  street  of  the  city. 

XVIII.  The  Court,  at  Special  Term,  erred  in  deciding  that  the 
Corporation  of  New  York  has  not  now,  and  never  had  any  power 
to  make  a  valid  grant  of  land,  under  water,  beyond  the  limits  of 
Tompkins  street 
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XIX-  I^  tbereforei  the  Corporation  have  the  right  to  make 
grants  beyond  Tompkins  street^  the  plaintiib  are  entitled  to  all 
the  land  under  water  between  17th  and  19th  streets,  beyond 
Tompkins  street)  and  out  to  the  new  exterior  limits  of  the  city. 
But  it,  as  held  by  him,  the  Corporation  have  not  now  the  right  to 
make  grants  beyond  Tompkins  street,  it  is  submitted  that  the 
learned  Judge,  who  decided  the  cause  at  Special  Term,  committed 
a  palpable  error  in  deciding  in  advance  who  would  be  entitled  to 
those  grants,  when  the  Corporation  should  receive  from  the  State 
the  power  to  make  them. 

XX.  The  learned  Judge  also  erred,  even  upon  the  principle 
adopted  by  himself,  in  extending  the  line  of  Ehphalet  Nott  upon 
Tompkins  street  to  the  southerly  side  of  18th  street,  and  limiting 
our  southerly  extension  upon  Tompkins  street  to  the  southerly 
side  of  18th  street 

On  the  contrary,  the  line  of  Stay vesant  street  strikes  the  east> 
^ly  line  of  Tompkins  street  at  a  point  considerably  below  the 
southerly  line  of  18th  street 

XXL  Even  if  the  Corporation  have  no  present  right  to  grant 
beyond  the  limits  of  Tompkins  street,  the  plaintiffii  were  entitied 
to  the  remedy  pi:ayed  in  their  complaint,  restraining  the  placing 
of  obstructions,  by  the  defendants,  Nott  and  Lowber,  in  the  waters 
of  the  East  River,  between  17th  and  19th  streets ;  and  the  Court^ 
at  Special  Term,  erred  in  not  awarding  that  relief. 

XXIL  If  the  decision  of  the  Court,  at  Special  Term,  that  the 
line  of  Stay  vesant  street  continued  to  the  easterly  side  of  Tomp- 
kins street  was  to  be  our  boundary,  was  correct,  tiien  the  limiting 
them  by  the  line  of  19th  street  on  the  north  was  an  error,  and 
new  boundaries  should  have  been  established,  upon  just  and  equit- 
able principles^  between  us  and  the  defendants  owning  north  of 
19th  street)  and  between  those  defendants  respectively. 

XXIII.  The  case  cannot  be  decided  on  tiie  ground  that,  we 
liave  lost  our  rights,  by  any  supposed  acquiescence  in  the  line  <^ 
Stayvesant  street  continued  as  a  proper  boundary.  Adains  v. 
JSoekwdl  (6  Wend.  285). 

David  27.  Fiddj  for  defendants,  Smith,  Benjamin  and  Boberta 

1  The  only  grants  of  land  under  water  which  the  Corporation 
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of  the  City  of  New  York  has  authority  to  make  to  the  proprietore 
of  the  upland  or  shore,  are  grants  of  land  extending  into  the 
liver  in  the  direction  of  the  streets.  The  language  used  in  the 
Acts  of  1807  and  1886  is,  "  the  proprietors  of  the  lands  adjacent 
shall  have  the  pre-emption  right  in  all  grants  made  by  the  Corpo- 
ration of  the  said  city  of  any  lands  imder  water,"  etc.  In  the  Act 
of  1887,  the  language  is,  "  adjacent  to  and  in  front  of"  the  lands,  etc. 
What  are  the  lands  under  water  "adjacent  to  and  in  front  of"  the 
shore,  is  the  question  ?  We  say  they  are  the  lands  lying  between 
the  same  streets ;  and  for  the  following,  among  other  reasons : — (1.) 
Such  a  construction  is  the  more  natural  and  obvious  one.  (2.) 
Such  a  construction  most  completely  accomplishes  the  purposes 
of  the  Legislature.  (8.)  It  has  been  the  usage  of  the  Corporation 
to  make  the  grants  conform  to  the  streets.  (4.)  Since  this  usage 
began,  the  Legislature  has  made  successive  grants  in  nearly  the 
game  language,  which  is  evidence  that  the  Legislature  sanctions 
this  construction.  (5.)  This  usage  has  become  a  rule  of  property, 
for  subsequent  purchases  have  been  made  in  reference  to  it  (6.) 
Such  a  construction  is  the  more  equitable  one.  It  is  the  one 
which  secures  a  water  front  to  the  greatest  number  of  proprietors, 
and  the  only  one  which  does  not  give  to  some  proprietors  a  double 
front  and  permit  others  to  run  diagonally  across  their  neighbor's 
fix)nt.  (7.)  Such  a  construction  most  corresponds  with  the  gen- 
eral course  of  the  two  rivers.  It  best  answers  to  the  form  of  the 
island.  It  is  the  only  one  which  conforms  to  the  map  of  the  city, 
as  laid  out  by  the  commissioners,  under  the  Act  of  1807,  and  es- 
tablished by  law.  (8.)  It  is  the  only  construction  which  gives  a 
fixed  and  certain  rule  fbr  defining  the  rights  of  parties.  (9.) 
Any  other  construction  leads  to  embarrassment  and  confusion. 
It  makes  irregular  lots,  intersects  streets,  and  leaves  unfilled 
spaces  inside  of  projecting  wharves  and  filled  lots.  (10.)  A  dif- 
ferent construction  may  lead  to  the  disturbance  of  existing  titles, 
and  opening  disputes  as  to  boundaries. 

n.  The  defendants,  Smith,  Benjamin  and  Eoberts,  are  entitled 
to  all  grants  which  the  Corporation  have  had  authority  to  make 
of  lands  under  water  "  adjacent  to  and  in  front  of"  the  upland, 
or  shore,  between  20th  and  21st  streets.  This  involves  two  oon- 
siderations — 

First — ^The  title,  independent  of  the  two  other  grants. 
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1.  The  defendants  have  succeeded  to  all  the  title  which  Peter 
&.  Stajyesant  had,  by  virtue  of  his  ownership  of  the  upland  on 
the  18th  of  April,  1825.    2.  The  owner  of  the  upland  is  the 
"  proprietor  of  the  lands  adjacent,"  within  the  meaning  of  the 
15th  section  of  the  Act  of  1807.    If  the  Corporation  waa  indeed 
the  proprietor  of  the  lands  adjacent,  the  proviso  was  senseless. 
Furman's  case  was  different,  and  decided  on  other  grounds. 
There,  the  Corporation  had  received  a  grant  of  the  400  feet  without 
any  trust,  and  the  decision  went  upon  the  peculiar  phraseology  of 
the  preamble  to  the  Act  of  1798.    (5  Sand.  S.  C.  Rep.  88, 40, 43.) 
In  the  present  case,  not  only  is  there  no  evidence  that  the  Corpor- 
ation had  conveyed  any  part  of  the  strip  between  high  and  low 
water-mark,  but  the  act  assumes  that  they  did  not     8.  If,  how- 
ever, the  Corporation  be  regarded  as  the  proprietor  of  the  lands 
adjacent,  the  defendants  have  succeeded  to  their  title  by  virtue  of 
the  grant  to  Flack  and  Gouvemeur,  which  conveyed  not  only  the 
strip  between  high  and  low  water,  but  at  least  400  feet  beyond, 
Second. — The  title,  as  affected  by  the  two  other  grants. 
1.  These  are  grants  to  which   neither   the  defendants   nor 
their  predecessors  were  parties.    They  are  unaffected  by  them, 
therefore,  except  so  far  as  they  may  have  conveyed  a  title  supe- 
rior to  that  of  the  defendants.    The  plaintiff  claims  nothing,  and 
has  nothing  by  proscription  or  adverse  possession.    Though  the 
grant  to  N.  W.  Stuyvesant  was  in  1810,  there  is  no  evidence  or 
claim  of  adverse  possession  under  it    To  affect  the  defendants^ 
therefore,  by  these  grants,  the  plaintiffs  must  show  that  they  . 
granted  what  the  defendants  claim,  and  that  they  granted  it  right- 
fully.   2.  Those  grants  conveyed  no  title  to  the  grantees  as 
against  the  defendants.     (1.)  If  the  city  had  only  a  power,  it 
could  only  be  executed  in  favor  of  the  shore  owners.    If  it  had 
the  fee,  it  was  charged  with  a  trust  in  favor  of  the  shore  owners. 
In  the  latter  case,  if  the  grant  to  N.  W.  Stuyvesant  had  been  ab- 
solute, it  might  possibly  pass  the  legal  estate,  subject,  however, 
to  a  trust  in  equity.    Bul^  since  1  R.  S.  780,  §  65,  a  conveyance 
by  a  trustee  in  contravention  of  the  trust  is  void ;  the  grant  to 
Bradford  therefore  conveyed  no  estate,  legal  or  equitable.    (2.) 
The  grants,  both  of  them,  show  on  their  face  that  they  were  ex- 
ecuted in  pursuance  of  the  Act  of  1807,  and  that  they  were  in- 
tended  to  conform  to  the  commissioner's  map  of  the  city.    The 
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grant  to  Bradford,  moreover,  contains  a  condition  making  it  void, 
if  he  ^as  not  the  real  adjacent  owner.  (3.)  K  the  grant  to  N. 
W.  Stuyvesant  did  pass  the  legal  estate,  it  did  not  convey  the 
equitable  title.  The  grantee  holds,  in  trust,  for  the  equitable 
owner;  and  then  the  question  is,  who  is  equitably  entitled?  that 
is,  to  whom  ought  the  Corporation  to  have  granted  ?  This  Court 
can  rectify  the  mistakes  of  the  Corporation  as  between  the  differ- 
ent claimants,  and  settle  the  boundaries  between  them. 

Third. — But  it  is  said,  that  even  if  the  defendants  have  succeeded 
to  all  the  rights  of  the  original  shore  owners,  and  have  received 
no  detriment  from  the  other  grants,  yet  that  the  Corporation  could 
give  no  title  beyond  the  400  feet,  and  that  they  have  exhausted 
that  To  this  there  are  four  answers : — (1.)  If  that  were  so,  it 
would  be  fatal  to  the  claim  of  Dr.  Nott  He  has  obtained  a 
grant  beyond  the  400  feet  himself  (2.)  The  Corporation  have 
not,  in  fact,  granted  the  whole  of  the  400  feet  (8.)  The  Act  of 
1826,  by  its  true  construction,  gives  the  Corporation  authority  in 
its  future  grants  to  convey  more  than  the  400  feet,  and  to  the  ex- 
terior line.  It  is  to  derive  a  revenue  from  its  grants  proportion- 
ate to  the  lands  granted.  (4.)  If,  however,  it  were  otherwise, 
and  the  Corporation  could  not  grant,  then  the  defendants  take,  by 
virtue  of  the  Act  of  1826,  without  a  grant ;  and  the  Court  should 
revoke  the  grant  to  N.  W.  Stuyvesant  and  Bradford,  so  &r  as 
they  interfere  with  the  defendants'  rights. 

in.  The  acts  of  the  Corporation,  in  establishing  an  exterior  street 
beyond  Tompkins  street,  were  authorized  by  law,  and  are  valid. 

IV.  The  grant  made  by  the  Corporation  to  Nicholas  Wm,  Stuy- 
vesant, in  1810,  does  not  deprive  the  defendants  of  any  of  the 
rights  which  they  would  otherwise  have,  upon  the  principles 
above  stated,  because :  (1.)  That  grant  was  improperly  made  in 
the  direction  of  Stuyvesant  street  (2.)  If  the  impropriety  of  the 
location  could  not  now  be  questioned,  yet  the  Act  of  1826,  con- 
veying the  grant  to  Tompkins  street,  does  not  convey  it  in  the 
direction  of  the  original  grant,  but  in  the  direction  in  which  an 
upland  owner  would  have  to  go. 

V.  The  grant  made  by  the  Corporation  to  Flack  and  Gouver- 
neur,  does  not  interfere  with  the  defendants*  claim,  because  Flack 
and  Gouvemeur  were  entitled  to  all  they  received,  and  they  do 
not  receive  expressly  or  by  implication  any  right  to  more. 
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YI.  The  grant  made  by  the  Corporation  to  Bradford  does  not 
interfere  with  defendants'  claim,  because  that  grant  was  yoid,  so 
fiur  as  it  made  Stnyvesant  street  a  boundary. 

YIL  The  acts  of  the  Corporation,  in  establishing  an  exterior 
street  beyond  Tompkins  str^  are  legal  and  valid* 

JtJin  D,  Sherwood^  for  defendants,  Van  Pett^  Campbell  and 
Moody  presented  the  same  points. 

R.  Busieed  and  JD.  E.  Sickles^  for  the  Mayor,  etc 

Slosson,  J. — ^For  the  purpose  of  the  questions  raised  in  these 
actions,  both  may  be  treated  as  one. 

Thayer  and  Magg  being  out  of  the  controyersy,  the  real  dispute 
is  betweeen  the  plaintifb  in  the  second  suit  representing  the  estate 
of  Griffin,  and  those  deriving  title  through  him  and  other  owners 
on  the  north  side  of  Stuy vesant  street,  on  the  one  side,  and  Nott 
on  the  other ;  and  the  point  at  issue  is,  whether  the  parties  are 
concluded  by  the  line  of  Stuy  vesant  street  extended  to  Tompkins 
street,  which  forms  the  southern  boundary,  in  the  grant  of  August^ 
1825,  to  Flack  and  Gouvemeur,  under  whom  those  plaintiflb  claim, 
and  the  northern  boundary  of  the  grant  to  Bradford,  of  the  22d  of 
June,  1848,  under  whom  Nott  claims;  or  whether,  notwithstand- 
ing those  grants,  those  plainti£b  and  others  on  the  north  of  that  line 
are  now  entitied  to  have  new  grants  from  the  Corporation,  by  lines 
extended  in  the  direction  of  the  streets,  as  laid  out  upon  the  com- 
missioner's map,  under  the  Act  of  1807,  and  now  actually  opened. 
Such  lines  would  cross  Stuy  vesant  street  and  Nott's  premises  diag- 
onally, and  the  parties  thus  interested  claim  the  right  to  go  by  these 
lines,  not  only  to  Tompkins  street,  but  as  much  fbrther  as  the  Cor- 
poration have  established  or  may  establish  a  new  exterior  line. 
Such  new  grants  are  claimed  by  them  as  a  matter  of  right,  and 
they  insist  that  the  grant  to  Bradford,  so  far  as  it  interferes  with 
BQch  an  extension,  is  inoperative  and  void.    The  plaintiflb'  tide 
(in  the  2d  suit)  extends  from  the  middle  of  17th  to  the  middle  of 
19th  street  only.    The  other  owners,  north  of  Stuyvesant  street^ 
daim  title  to  the  residue  of  the  cove,  as  £Eir  as  28d  street 

If  the  controversy  terminated  at  Tompkins  street^  it  would,  by 
leaaon  of  Thayer  and  Flagg's  witiidrawal|  cease  to  be  of  any  very 
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great  practical  importance,  as  respects  Nott's  interests,  since,  up  to 
that  line,  all  that  the  estate  of  GriffinT— the  only  other  party,  except 
Thayer  and  Flagg,  ^ho,  by  an  extension  of  their  grants  in  the 
direction  of  the  streets,  would  encroach  on  Nott — could  claim, 
south  of  Stuyvesant  street,  would  be  two  small  gores;  extended, 
however,  beyond  that  street  to  Avenue  D,  the  exterior  line  re- 
cently adopted  by  the  C!orporation,  their  claim  would  embrace  all 
of  two  blocks,  which,  with  the  water  front,  would  be  lost  to  them, 
and  gained  by  Nott,  if  Stuyvesant  street  continued  is  still  to  be 
the  dividing  line. 

The  case,  therefore,  involves  not  only  the  question  of  the  pro- 
priety of  Stuyvesant  street  as  a  division  line  between  the  two 
grants  up  to  Tompkins  street,  but  that  of  its  extension  as  a  con- 
tinuing division  beyond  that  street,  in  case  of  new  grants. 

The  consideration  of  the  latter  question,  however,  in  the  view 
which  I  have  taken  of  the  case,  will  become  unnecessary. 

As  between  the  claimants  on  both  sides  of  Stuyvesant  street  and 
the  Corporation,  it  may  be  remarked,  that  both  the  grants  to  Brad- 
ford on  the  south  side,  and  to  Flack  and  Gouverneur  on  the  north 
side  of  that  street,  were  made  to  them  respectively  while  they  were, 
in  fact,  owners  of  the  upland,  through  title  derived  from  the  Stuy- 
vesants ;  and  if  the  grants  were  made  by  proper  lines  and  boundia- 
ries,  as  between  all  parties  who  might,  at  the  time  they  were  made, 
be  affected  thereby  on  either  side  of  Stuyvesant  street — or,  if  not 
made  by  proper  lines  and  boundaries,  still,  if  such  parties  or  their 
grantees  are  concluded  by  those  conveyances,  or  are  estopped  by 
acquiescence  or  otherwise — ^there  is  an  end  of  all  controversy  in  the 
case,^n  respect  to  the  rights  of  the  parties,  up  to  the  line  of  Tomp- 
kins street. 

The  grant  to  Flack  and  Gouverneur  covered  the  entire  portion 
of  the  cove  between  Stuyvesant  street  and  23d  street,  Tompkins 
street  and  the  shore,  while  that  to  Bradford  extended  over  all  that 
portion  of  the  cove  between  Stuyvesant  street  and  14th  street^  ex- 
cept that  covered  by  the  grant  to  Nicholas  W.  Stuyvesant  of  1810, 
the  title  to  which  was  already  in  Bradford.  The  portion  of  the  cove 
south  of  14th  street,  and  between  it  and  ISth  street,  was  owned  by 
Nott^  under  a  distinct  grant. 

Nott  still  retains  his  ownership,  but  numerous  parties  have  de- 
rived title  under  Flack  andGbuvemeur,  in  severalty  or  in  common, 
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in  sections  varying  from  a  block  to  two  blocks  in  width ;  and  it  is 
a  matter  of  moment  to  them,  to  establish  some  principle  by  which 
each  may  secure  to  himself  as  large  a  share  as  practicable  on  the 
exterior  line  of  the  city.  This  can  be  done  in  no  way  so  surely 
and  conyeniently  as  by  repudiating  the  principle  upon  which  the 
grants  were  originally  made,  and  claiming  the  lines  of  the  streets 
bounding  their  blocks,  extended  to  the  outer  line,  as  the  true  lines 
by  which  the  grants  should  have  been  and  ought  still  to  be  made. 

Such  a  rule  of  division  would,  in  consequence  of  the  direction 
of  the  streets,  deprive  Nott^  had  Thayer  and  Flagg  remained  par- 
ties to  the  controversy,  of  the  larger  portion  of  his  lands  within 
the  cove,  and  of  his  &ont  in  Tompkins  street ;  and  it  was  in  con- 
sequence of  an  attempt,  by  Thayer  and  Flagg,  to  procure  a  grant 
from  the  Corporation  on  this  principle,  overriding  the  former  grant 
to  Bradford,  that  the  IQrst  of  these  actions  was  commenced  by  Nott, 
eDJoining  the  action  of  the  Common  Council. 

In  the  first  suit,  Nott  claims  that,  as  having  succeeded  to  the 
lights  of  Neziah  Bliss,  under  the  deed  to  him  from  Nicholas  W. 
Stuyvesant,  of  tiie  Ist  day  of  September,  1832,  by  which  the 
upland  and  the  land  imder  water  embraced  in  the  grant  to  Nicho- 
las W.  Stuyvesant  of  1810,  was  conveyed,  to  the  extent  at  least 
of  the  400  feet  by  the  Corporation,  and  as  having  also  succeeded 
to  Bradford's  tide,  he  is  entitied,  as  owner  of  the  adjoining 
premises,  to  all  the  lands  under  water,  and  to  a  grant  thereof  in 
front  of  his  premises  out  to  Avenue  D,  the  exterior  line  adopted 
by  the  Corporation  in  1850,  with  Stuyvesant  street  extended  as 
hiS  northerly  boundary;  that  tiiis  street,  so  extended,  is  the  « 
natural  and  proper  division  line  between  himself  and  the  grantees 
of  Flack  and  Gouvemeur,  both  in  respect  to  the  old  grants  and 
any  new  ones  which  the  Corporation  may  make ;  that  these 
grantees  and  himself  stand  in  the  same  legal  relation  to  each 
other,  in  respect  to  their  rights  in  the  property,  in  which  Peter  G. 
Stuyvesant,  under  whom  they  claim,  and  Nicholas  W.  Stuyve- 
sant, under  whom  he  claims,  stood  to  each  other  while  they  were 
the  owners  of  the  premises ;  that  the  Corporation  have  not  and 
could  not,  by  any  subsequent  changes  of  the  streets,  extend  or 
abridge  the  rights  of  either  of  the  parties ;  that  he  (Nott)  has 
expended  over  $150,000  for  the  said  land,  and  in  filling  up  and 
improving  the  same,  in  the  confidence  that  he  was  entitled  to  all 
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the  water  rights  south  of  Stuyresant  street,  continiied  to  the  ex* 
tenor  streets,  and  down  as  far  south  as  15th  street — ^and  he  in- 
sists that  Flack  and  Gk>uyemeur  received,  in  their  grant  from  the 
Corporation,  all  that  they  were  entitled  to  as  grantees  of  Peter  G. 
Stuy  vesant,  and  have  no  title  to  any  grant  whatever  south  of 
Stuy  vesant  street 

In  the  second  suit  he  enlarges  his  claim,  and  in  his  answer  in- 
sists that  Nicholas  W.  Stuy  vesant,  under  the  grant  to  him  of 
1810,  and  by  the  operation  thereof  and  of  the  Act  of  1826,  be- 
came seized  in  fee  of  the  lands  between  high  water-mark  and 
Tompkins  street  on  the  east,  and  between  a  line  commencing  on 
the  shore,  at  the  centre  of  Stuyvesant  street,  to  a  point  at  Tomp- 
kins street,  several  hundred  feet  north  of  where  the  centre  line  of 
Stuyvesant  street  continued  strikes  Tompkins  street  as  a  north- 
erly boundary,  and  a  line  on  the  south  corresponding  therewith 
and  with  the  southern  boundary  of  said  grant ;  and  that  thereby, 
and  by  the  operation  of  the  Acts  of  1885  and  1813,  (the  latter  a 
re-enactment  of  the  Act  of  1798,)  the  said  Stuyvesant,  his  heirs 
and  assigns,  became  entitled,  as  new  exterior  streets  should  be 
erected,  to  fill  up  the  intermediate  spaces  in  front  of  their  prem- 
ises in  Tompkins  street,  and  became  the  owners  of  such  interme- 
diate spaces. 

The  plaintiff  in  the  second  suit,  and  such  of  the  defendants  as 
with  them  claim  imder  Flack  and  Gouvemeur,  insist,  on  the  other 
hand,  that  the  grant  to  Bradford  was  in  derogation  of  their  rights 
as  "  adjoining  owners,"  that  is,  as  owners  of  the  upland,  which  they 
contend  is  the  ownership  intended  by  that  expression  in  the  Act  of 
1807 ;  and  they  claim  that  they  are  entitled  to  have  the  lines  of 
their  water  grants  extended  over  the  cove,  in  the  direction  and 
within  the  limits  of  the  street  By  this  means,  they  say,  each  owner 
will  acquire  a  fair  ratable  proportion  of  front  on  the  extended  line, 
commensurate  with  the  breadth  of  his  line  on  the  shore ;  and  they 
insist  that  they  are  not  precluded  from  such  claim,  by  the  fact  of 
Flack  and  Gouvemeur  having  received  a  grant  bounded  on  Stuy- 
vesant street. 

Flack  and  Gouvemeur  received  their  title  from  Peter  G.  Stuy- 
vesant and  the  Corporation,  in  trust  for  an  association  composed 
of  themselves  and  others,  called  "  The  Stuyvesant  Association." 

It  is  unnecessary  to  trace  the  mutations  of  the  title  down  to  the 
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period  of  the  piesent  actions.  For  all  the  purposes  of  this  con- 
troYersy,  the  stipulation  entered  between  the  parties  in  the  second 
suit,  on  the  12th  day  of  February,  1852,  is  sufficient 

By  that^  it  is  agreed  that  the  plaintiffii  in  the  second  suit,  or 
some  of  them,  are  the  owners  in  fee  of  the  several  blocks  of  land, 
and  land  covered  with  water,  lying  between  the  First  Avenue 
and  Tompkins  street,  and  between  18th  and  19th  streets,  and  also 
of  the  several  blocks  of  land,  and  land  covered  with  water,  lying 
between  Avenue  A  and  Tompkins  street,  and  17th  and  18th 
streets,  within  the  limits  of  the  conveyance  by  Peter  Or.  Stuy- 
vesant  to  Flack  and  Gouvemeur,  and  of  the  grant  to  them  by  the 
Corporation. 

In  the  first  suit  there  is  a  stipulation,  that  the  estate  of  Frauds 
Griffin  "  is  the  owner  and  in  the  possession  of  the  premises  on  the 
East  Biver,  between  high  water  line  and  the  eastern  exterior  street 
of  the  city,  and  extending  from  17th  street  to  19th  street;"  and 
a  similar  stipulation  in  respect  to  the  other  owners,  north,  up  to 
23d  street  This  stipulation  contains  the  reservation,  that  it  is  not 
to  be  construed  as  an  admission  that  any  of  said  parties  are  en* 
titled  to  any  grant  south  of  the  centre  line  of  Stuy  vesant  street. 

It  will  be  observed  that  the  grant  to  Nicholas  W.  Stuyvesant 
of  1810,  and  to  Flack  and  Gouvemeur  of  1825,  were  both  made 
before  the  Act  of  April  the  18th,  1826.  This  act  established 
Tompkins  street  "  as  the  permanent  exterior  street,"  and  provided 
*^that  all  grants  made  and  to  be  made  by  the  said  Mayor,  etc., 
shall  be  construed  as  rightfully  made  to  extend  thereto." 

I  agree  with  the  counsel  of  the  plaintiffs,  in  the  second  suit^  that, 
according  to  the  true  construction  of  this  act,  it  simply  confirms 
the  validity  of  grants  which  had  been  previously  made,  in  terms,  to 
Tompkins  street,  and  that  it  does  not  extend  to  that  street  grants 
■which  it  had  not  in  terms  undertaken  to  convey  to  that  extent 

The  act,  therefore,  ratified  the  grant  to  Flack  and  Gouvemeur, 
as  a  grant  to  Tompkins  street,  while  it  left  unaffected  the  grant  to 
Nicholas  W.  Stuyvesant  of  1810. 

The  claim  of  Nott,  therefore,  to  go  to  Tompkins  street  under 
this  latter  grant,  by  virtue  of  the  Act  of  1826,  is  unfounded ;  and 
he,  consequently — ^in  so  far  as  his  right  depends  on  an  ownership 
on  Tompkins  street,  derived  from  the  grant  of  1810  and  the  ope- 
ration of  the  Act  of  1826 — has  no  right  to  fill  up  the  space  inter- 
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mediate  Tompkins  street  and  Avenue  D,  and  become  the  owner 
thereof  under  the  provisions  of  the  Act  of  1813,  even  if  it  be  con- 
ceded that  Avenue  D  is  properly  established  as  an  exterior  line, 
and  that  the  Act  of  1813  is  applicable  to  the  case. 

The  Act  of  1826  also  authorizing  future  grants  to  be  made  to 
Tompkins  street,  that  to  Bradford,  under  which  Nott  claim^  was 
rightfully  made  thus  far. 

At  the  time  he  received  this  grant,  Bradford  was  the  owner  of 
the  land  conveyed  by  the  grant  of  1810  to  Nicholas  Ty.  Stuy- 
vesant,  which  embraced  both  the  tide-way  and  the  400  feet  be^ 
longing  to  the  Corporation.  The  grant  was,  therefore,  properly 
made  to  him  as  "  adjacent  owner,"  in  either  aspect  of  the  mean- 
ing  of  the  term. 

Whether  this  grant  was  properly  bounded  by  Stuy  vesant  street 
continued  as  its  northerly  boundary,  is  another  question,  and  yet 
to  be  considered. 

The  owners  north  of  Stuy  vesant  street  are  not,  unless  by  acqui- 
escence, concluded  by  the  terms  of  the  grant  to  Nicholas  W. 
Stuy  vesant  or  Bradford,  in  respect  to  the  boundary  by  Stuy  vesant 
street^  if,  as  against  the  Corporation,  they  had,  or  now  have,  a 
.right  to  have  their  grants  run  south  of  Stuy  vesant  street;  but  if, 
on  the  other  hand,  the  Corporation  had  the  absolute  right,  as  is 
claimed  by  Nott,  to  grant  in  any  direction  they  pleased,  to  the 
extent  of  the  400  feet  beyond  the  tide-way,  (which  is  a  ques- 
tion to  be  considered,)  no  one  can  question  that  Nicholas  W. 
Stuy  vesant  acquired  a  perfect  title,  under  his  grant,  to  the  whole 
extent  of  the  land  embraced  within  it  as  far  outwardly  from  the 
shore  as  the  400  feet. 

So  far  as  Tompkins  street  is  made  the  exterior  boundary  line 
in  the  grant  to  Bradford,  it  must  be  considered,  under  the  Act  of 
1826,  as  ''rightfully  made"  to  that  street,  but  that  does  not  touch 
the  question  of  the  propriety  of  Stuy  vesant  street  as  its  northerly 
boundary. 

All  the  parties  claim  to  go  beyond  Tompkins  street,  and  to 
have  their  grants  extended  to  Avenue  D,  the  present  exterior  line 
established  by  ordinance  of  the  Corporation  in  1860,  under  the 
Act  of  May  the  11th,  1835. 

It  is  proper  to  dispose  of  this  question  in  the  first  instance. 

The  Judge,  at  Special  Term,  decided  that  the  Corporation  have 
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no  right)  under  the  Act  of  May  the  11th,  1885,  to  make  grants  to 
BQch  exterior  line,  on  the  ground,  principallj,  that  that  act  does 
not,  in  terms  or  by  implication,  convey  to  the  Corporation  the  fee 
in  the  soil  under  water  beyond  Tompkins  street,  nor  operate  to 
transfer  the  title  of  the  State,  either  to  the  Corporation  or  to  a 
grantee  under  the  Corporation. 

I  coincide  substantially  in  the  views  expressed  by  the  Judge, 
at  Special  Term,  on  this  question,  and  am  clearly  of  opinion,  that 
no  fee  is  given  to  the  Corporation  by  implication,  as  certainly 
none  is  given  in  terms  by  the  Act  of  1835,  in  the  lands  under  the 
water,  oatside  of,  or  to  the  eastward  of  Tompkins  street,  and  that, 
consequently,  no  grant  of  such  lands  made,  or  to  be  made  by  the 
Corporation,  conveys  or  can  convey  a  fee  in  such  lands  to  the 
grantee.  I  am  also  iurther  of  opinion,  that  the  said  act  cannot 
be  construed  to  extend  by  implication  the  grants  already  made, 
bounding  on  Tompkins  street,  to  such  exterior  line.  Whether 
the  Corporation  have  or  have  not  the  right,  under  the  Act  of 
1886,  to  establish  an  exterior  line  to  the  eastward,  or  outside  of 
Tompkins  street ;  or  whether,  by  establishing  a  line  conditionally 
within  the  line  of  that  street,  by  their  resolution  of  the  8th  day 
of  February,  1883,  referred  to  in  the  opinion  of  the  Judge,  at 
Special  Term,  they  have  exhausted  their  powers  under  that  act, 
I  do  not  deem  it  necessary  to  decide. 

I  come,  then,  to  the  consideration  of  the  main  question  in  the 
cause,  to  wit :  Whether  the  grants  to  Bradford  and  to  Flack  and 
Gouvemeur  are  conclusive,  on  the  parties  to  this  controversy,  in 
respect  to  the  line  of  Stuy vesant  street,  as  the  division  line  be- 
tween them,  down  to  Tompkins  street,  either  as  the  line  originally 
proper  and  equitable  to  haVe  been  adopted,  or  as  adopted  and 
acquiesced  in  by  the  grantees  in  those  grants,  or  as  one  which  the 
Corporation  had  the  absolute  right,  in  virtue  of  their  ownership 
in  the  tide-way,  and  400  feet,  to  adopt. 

It  is  not  disputed,  by  either  party,  that  the  Corporation  have  an 
absolate  fee  in  the  tide>way ;  but  it  is  contended  by  the  plaintiffs 
in  the  second  suit,  and  such  of  the  defendants  as  have  the  same 
interest  with  them  in  the  question,  that,  in  respect  to  the  400  feet, 
they  hold  it  under  the  Act  of  1807,  in  trust  for  the  owners  of  the 
npland,  as  the  parties  intended  in  that  act  by  "  proprietors  of  the 
lands  adjacent,"  and  can  make  no  grant  of  such  400  feet  in  dero- 
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gation  of  the  rights  of  such  owners,  even  where  there  has  been  a 
grant  to  a  third  party  of  the  intermediate  tide- way.  They  claim, 
that  the  nature  of  the  ownership  of  the  400  feet  above  Corlear's 
Hook  differs  from  that  below  Uiat  pointy  in  this  respect :  That^ 
below  that  point,  the  C!orporation  are  vested  under  the  Montgom- 
erie  Charter  with  an  unqualified  fee  in  the  land ;  whereas,  above 
it,  their  title,  derived  under  the  Act  of  1807,  is  qualified  by  the 
proviso  in  the  15th  section  of  the  act  in  favor  of  the  proprietors 
of  the  adjacent  lands,  that  is,  according  to  their  construction,  of 
the  riparian  owners. 

On  the  other  hand,  Nott  claims  that  the  Corporation  became 
absolute  owners  of  the  400  feet,  under  the  Act  of  1807,  and  held 
it  in  trust,  only,  for  the  owners  of  the  tide- way — ^that  is,  of  those  to 
whom  they  had  made  grants  of  the  tide-way — and  that  the  ri» 
parian  owners  had  no  rights  whatever  in  the  land  under  water 
embraced  within  the  400  feet;  but  that  the  Corporation  might 
grant  the  same  to  whom  and  as  they  pleased,  except  only,  that 
where  a  grant  had  been  made  of  any  portion  of  the  tide-way,  such 
grantee  became  "  the  proprietor  of  the  lands  adjacent,"  within 
the  meaning  of  the  Act  of  1807,  and  entitled  to  the  pre-emptive 
right  in  the  land  within  the  400  feet;  and  his  counsel  relies  on 
Furman's  case,  (5  Sandf.,  S.  C.  Bep.,  16,)  as  settling  the  question^ 
that,  as  between  the  Corporation  and  the  riparian  owner,  the 
latter  had  no  rights  in  the  space  in  question. 

That  case  did  undoubtedly  decide,  that,  as  between  the  owner 
of  the  shore  and  the  Corporation,  the  former  had  no  title  in  re- 
spect to  the  tide- way  or  the  400  feet  beyond,  but  that  the  Corpo- 
ration held  the  fee  in  absolute  enjoyment,  and  that  the  provisions 
of  the  section  of  the  Act  of  1798,  which  gave  to  the  proprietors 
of  the  lands  adjoining  or  opposite  to  a  new  exterior  street  to  be 
constructed,  applied  only  to  those  who  had  obtained  grants  of  the 
whole  400  feet;  but  that  case,  it  must  be  observed,  respected 
lands  under  witter  below  Corlear's  Hook,  and  there  is  no  provi- 
sion in  either  charter  under  which  the  Corporation  acquired  title 
to  the  tide- way,  and  the  400  feet  beyond  on  that  part  of  the  shore^ 
analogous  to  the  proviso  in  the  Act  of  1807,  giving  to  adjoining 
owners  a  "  pre-emptive  right"  in  grants  to  be  made  of  the  space 
embraced  within  the  400  feet. 

Apart  from  that  proviso,  I  admit  the  rule  in  Furman's  case 
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would  apply  eqoallj  above  bb  below  Corlear's  Hook,  bat  when  the 
Corporation  accepted  the  grant  of  the  400  feet  under  the  Act  of 
1807,  they  accepted  it  with  the  condition  or  proviso  in  question 
annexed  to  it ;  and  if  that  proviso  tended  to  qualify  their  abso- 
lute ownership  of  the  tide-way  in  respect  to  future  grants  of  the 
400  feet,  they  assented  to  such  qualification. 

Were  it  necessary  to  decide  this  question  in  the  present  case,  I 
diould,  according  to  my  present  convictions,  hold  to  the  views 
entertained  by  my  brother  Hoffman  at  the  Special  Term,  though 
neither  of  my  brethren  at  General  Term  are  inclined  to  agree  with 
me  on  this  point ;  but  the  question  does  not  properly  arise  in  the 
case,  nor  is  it  necessary  to  pass  an  opinion  upon  it,  since  all  the 
three  grants — ^that  to  Stuy  vesant  in  1810,  and  those  to  Bradford, 
and  Flack  and  Grouvemeur-— embraced  as  well  the  tide-way  as  the 
400  feet,  and  were  all  made  at  a  time  when  'the  grantees  were  in 
fiict  the  owners  of  the  upland. 

The  whole  question,  then,  comes  to  this :  By  what  lines  of  di- 
vision or  boundary  ought  the  Corporation  to  have  made  their 
grants  to  Stuyvesant,  to  Bradford,  and  to  Flack  and  Gouverneur, 
respectively  ?  Was  it  a  matter  of  right  with  those  parties  to  have 
their  lines  run  in  any  particular  direction,  and  to  embrace  any 
given  quantity  of  space,  or  had  the  Ck)rporation  the  absolute  right 
to  run  the  lines  in  any  direction,  within  the  cove,  which  they 
might  see  fit  to  adopt  ?  If  the  Corporation  had  not  such  rights 
but  the  grantees  were  entitled,  as  matter  of  right,  to  have  their 
grants  made  by  lines  which,  as  between  all  the  owners  of  the 
shore  at  the  time  of  the  grants,  would  be  equitable  and  just,  then 
were  the  lines  of  division  actually  adopted,  in  fact,  equitable  and 
just  as  between  those  owners ;  and  if  not,  or  if  they  were  equit- 
able and  just  as  between  the  original  grantees,  but  as  between  the 
present  parties  tlioy  are  not  thus  equitable — ^that  is,  if  the  grants 
were  now  to  be  made  to  the  present  owners,  it  would  be  inequi- 
table and  unjust  to  make  them  by  the  same  boundaries — may  the 
present  parties  disturb  those  grants  and  claim  a  new  division  of 
water  lots  on  a  different  principle,  or  are  they  concluded  by  the 
grants  already  made  and  under  which  they  claim  ? 

The  ailment  on  behalf  of  the  owners  north  of  the  line  of 
Stuyvesant  street,  and  claiming  now  to  go  south  of  it,  is,  that  the 
pants  in  question  were  made  at  a  time  when  the  plan  of  the  city 
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had  been  settled  and  fixed,  under  the  Act  of  1807 ;  that  that  act 
manifestly  contemplated  a  general  uniform  plan  of  the  streets  of 
the  city,  embracing  not  only  the  ietra  Jirma,  or  the  upland,  but 
the  land  under  the  water,  to  the  extent  of  the  400  feet  directed 
by  the  act  to  be  conveyed  to  the  Corporation  by  the  Commission- 
ers of  the  Land  Ofiice ;  and  that,  to  efiectuate  the  intent  of  the 
statute,  it  became  necessary  for  the  Corporation,  in  making  its 
grants,  to  proceed  upon  some  general  uniform  plan,  by  which 
each  riparian  owner  would  get  his  full,  fair  proportion,  according 
to  such  plan,  on  the  exterior  street ;  that,  practically,  the  Corpo- 
ration have  always  acted  on  this  principle,  having  in  every  in- 
stance, with  the  exception  of  the  three  in  question,  made  their 
grants  by  the  lines  of  the  street ;  that  the  only  practicable  mode 
of  executing  the  statute,  between  coterminous  owners,  is  to  run 
parallel  lines  from  the  points  where  the  boundary  lines  of  the 
several  properties  touch  the  shore  to  the  exterior  line,  but  not 
necessarily  in  the  direction  in  which  the  lines  reach  the  shore ; 
and  that  the  extent  of  the  grant  in  breadth  should  be  proportion- 
ate to  the  line  of  ownership  on  the  shore,  in  consistency  with  the 
general  plan,  and  that  this  object  is  best  secured  by  adopting  the 
lines  of  the  streets  as  those  of  the  boundaries  of  the  grants ;  and 
they  contend  that  they  are  not  precluded  by  the  grants  already 
made  from  claiming  a  new  apportionment  among  all  the  present 
proprietors  on  that  principle. 

On  the  other  hand,  Nott  claims  that  the  preseht  parties  on  both 
sides  stand  on  this  question  in  the  shoes  of  Peter  Gr.  and  Nicholas 
W.  Stuy  vesant,  and  that  what  would  have  been  just  and  equit- 
able as  between  them,  is  just  and  equitable  as  between  their 
grantees ;  and  he  claims  that  the  line  of  Stuyvesant  street  con- 
tinued, being  a  continuation  of  the  division  line  of  the  upland, 
was  the  true,  and  natural,  and  equitable  line  of  division  in  respect 
to  the  land  under  water  at  the  time  those  grants  were  made ;  not 
because  the  dividing  line  had  the  same  direction  on  the  upland, 
but  because  in  no  other  way  could  each  of  the  brothers  have  ob- 
tained his  fair  proportion  of  the  cove  if  the  whole  of  it  had  been 
divided  between  them  in  their  lifetime;  and  he  contends  that 
this  is  most  in  accordance  with  the  adjudged  cases  on  this  subject 

K  the  Corporation  have  an  absolute  right  to  convey  as  they 
please,  both  in  respect  to  direction  and  quantity,  there  remains,  of 
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coorae^  no  neoesritj  for  further  discussioii,  sinoe  all  parties  would 
be  absolutely  conduded  bj  the  grants  already  made ;  but  I  ahall 
aasume,  as  indeed  I  have  no  doubt,  that  they  do  not  possess  such 
rights  but  that  when  grants  are  to  be  made,  they  must  be  made 
npon  some  principle  which  shall  secore  to  all  the  shore  owners 
an  equitable  portion  of  the  exterior  line  in  front 

There  is  something  so  extremely  plausible,  simple  and  oonv»» 
nient  in  the  rule  of  division  contended  for  by  the  owners  north 
of  Stnyvesant  street,  that  the  judgment  is  at  first  strongly  im- 
pelled to  yield  its  assent ;  but  a  glance  at  the  map  and  a  litUe  r^ 
flection  will  show  that  its  practical  eflfeet  would  be  substantially 
to  obliterate  the  cove,  and  to  give  to  the  proprietors  north  cf 
Stuyvesant  street  nearly  the  whole  water*&ont  within  the  cove; 
and  if  the  streets  had  inclined  a  little  more  to  the  west,  it  would 
^kctually  deprive  the  shore  owners  south  of  that  street  of  any 
portion  whatever  of  the  exterior  line. 

It  was  said,  in  aihnneU  v.  iTebsjr,  (4  Sandf  Bep.  202,)  thai 
"  the  law  gives  no  fixed  and  certain  mode  of  drawing  th^  bound* 
aiy  line  (in  case  of  water  grants),  but  only  lays  down  a  general 
principle  which  shall  govern  in  such  cases,  which  is,  that  each 
riparian  proprietor  shall  receive  his  ratable  diare  of  fi*ont  on  the 
outer  or  water  line,  and  that  the  boundary  lines  between  cotei^ 
minous  proprietors  are  to  be  drawn  at  right  angles,  or  divergent^ 
or  convergent  to  the  shore,  according  to  droumstances." 

It  would  be  necessary,  in  order  to  carry  out  the  views  of  the 
owners  north  of  Stuyvesant  street,  wholly  to  ignore  this  equitable 
and  just  prindple  of  law,  since  its  effect  would  be,  from  the  di- 
rection in  which  the  streets  run,  to  give  to  the  northern  owners 
within  the  cove  the  whole  of  the  water-front,  to  the  exclusion  of 
some,  at  least,  of  the  owners  of  the  southern  portion  of  the  shora 
A  role  of  which  this  must  or  might  be  the  practical  effecti  can- 
not, we  think,  be  the  true  one.  However  the  lines  of  the  streets 
might  be  the  proper  boundaries  in  grants  to  be  made  fitun  a 
straight  shore  line,  it  is  very  evident  it  can  have  no  applicatkm 
in  a  cove  without  working  an  absolute  injustice  to  some  of  the 
shore  owners,  and  this  could  be  justified  by  necessity  alonei 
Certainly,  no  necessity  of  such  kind  exists  in  the  present  case. 

Then,  how  does  the  case  stand  upon  the  question  of  the  pro- 
priety of  Stuyvesant  street  as  the  dividing  line  at  the  time  of  the 
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grant  of  1810,  and  upon  the  rights  of  the  parties  under  the  subse- 
quent grants,  and  under  all  the  facts  of  the  case. 
'  Petrus  Stuy  vesant  died  in  1805,  leaving  by  his  will  his  lands 
on  the  cove  to  his  two  sons,  Peter  Gr.  and  Nicholas  W.,  divided 
by  Stuy  vesant  street,  which  he  had  opened  through  his  farm,  and 
which  reached  the  shore,  and  giving  to  each  about  an  equal  por- 
tion of  the  shore  line  within  the  cove. 

The  first  water  grant  within  the  covfe  was  made  to  Nicholas  W. 
Stuy  vesant,  in  1810.  It  commenced  at  high  water  at  the  south- 
east corner  of  Martha  and  Stuy  vesant  streets,  and  thence  ran  on  a 
parallel  with  Stuy  vesant  street,  to  a  point  at  some  distance  beyond 
the  400  feet  then  owned  by  the  Corporation.  In  this  grant  Stuy- 
vesant  covenants  to  build  out  one-half  of  Stuy  vesant  street  to  the 
extent  of  his  grant,  and  also  one-half  of  Nicholas  William  street, 
a  proposed  street  adjoining  him  on  the  south,  also  the  whole  of 
Martha  street,  another  proposed  street,  which  would  form  his 
boundary  on  the  shore  line,  provided  said  streets  should  be  recog- 
nized 'and  laid  out  as  public  streets  by  the  commissioners  of 
streets  and  roads,  which,  in  fact,  was  never  done.  The  Corpora- 
tion reserved  the  right  to  run  streets  through  the  premises 
granted,  and  they  give  to  him  the  right  of  wharfage  in  front  of 
the  premises  so  granted  to  him.  In  the  same  deed  he  conveys  to 
the  Corporation  (and  the  grant  to  him  was  on  the  express  condi- 
tion thereof)  a  lot  of  100  feet  by  25  feet  at  the  south-west  comer 
of  Stuy  vesant, street  and  the  river,  which  was  to  remain  for  ever  for 
a  public  landing  for  the  use  of  the  inhabitants  of  the  city,  and 
also,  if  the  Corporation  saw  fit,  to  be  used  for  the  purpose  of  a 
ferry.  The  grant  contains  the  proviso,  that  it  was  only  to  pass 
the  right  which  the  Corporation  could  lawfully  claim  under  their 
charter  and  laws,  but  it  certainly  did  convey  to  the  extent,  at 
least,  of  the  400  feet,  and  for  a  full  and  adequate  consideration, 
all  that  the  Corporation  could  lawfully  grant,  up  to  the  line  of 
Stuyvesant  street  continued ;  and  that  line  was  evidently  adopted 
as  the  most  natural  and  proper  one,  and  probably  on  the  sup- 
plosition  that  Stuyvesant  street  was  to  be  extended  into  the  cove, 
as  it  ran  parallel  to  Nicholas  William,  and  other  streets  then  con- 
templated. 

"i^he  commissioner's  map  had  not  at  this  time  been  filed. 

It  cannot  be  denied  that  this  grant  was  made  to  Nicholas  W. 
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Stuy  vesantj  while  he  was  owner  of  the  shore ;  nor  can  it  be  de- 
nied that  the  grant  is  of  land  under  water,  in  front  of  his  apland. 

Was  Stny vesant  street  continued  from  the  shore  an  equitable 
and  proper  division  line,  in  respect  to  the  land  under  water,  as 
between  him  and  his  brother,  Peter  G.  Stuyvesant,'  the  owner  of 
the  shore  north  of  Stuyvesant  street,  at  the  time  this  grant  was 
made  ? 

This  is  the  first  question,  and  I  think  it  may  be  answered  by 
another.  What  would  have  been  an  equitable  line  of  division 
between  the  two  brothers,  supposing  the  Corporation,  in  1810, 
had  made  a  grant  to  them,  jointly  or  in  common,  of  the  entire 
land  under  water  within  the  cove,  to  the  extent  of  the  400  feet  ? 
A  glance  at  the  map  will  show  that  the  line  of  Stuyvesant  street 
continued  would 'not  only  have  been  the  most  natural  line,  but 
that  which  would  give  to  each,  upon  any  exterior  street  which 
might  thereafter  be  run  in  the  general  direction  of  the  main  shore, 
the  most  equal  proportion  of  front ;  and  that  to.  have  made  the 
grants  by  the  lines  of  the  streets,  as  laid  down  on  the  commission- 
ers' map,  would  have  given  to  Peter  G.  an  almost  entire  mo- 
nopoly of  the  cove,  and  of  the  front  on  the  exterior  line. 

In  answer  to  this,  it  is  said,  that  as  it  is  manifest  that  the  Legis- 
lature, by  the  Act  of  1807,  intended  a  general  and  uniform  plan 
for  the  entire  city,  including  lands  under  water,  as  well  as  up- 
land, the  rule  of  apportionment  between  these  brothers  in  respect 
to  this  cove  was  tfot  that  which  would  have  applied  had  the  cove 
been  situated  on  a  country  river,  or  had  a  separate  town  been 
laid  out  on  the  Stuyvesant  property  in  that  locaUty ;  that  in  re- 
ference to  this  general  plan,  the  cove  itself  is  to  be  considered  as 
blotted  out^  and  the  rights  of  the  owners  on  the  shore,  in  respect 
to  the  direction  of  their  grants,  to  be  controlled  by  the  general 
plan  of  the  city. 

There  is,  unquestionably,  a  directness,  simplicity  and  conveni- 
ence in  this  view  of  the  subject^  as  already  intimated,  which  dis- 
poses of  many  of  the  difficulties  which  invest  it ;  but,  for  reasons 
already  suggested,  its  application  would  have  been  inequitable  as 
between  the  two  brothers ;  and  if  equity  is  the  basis  upon  which 
the  water  front  is  to  be  apportioned  among  co-terminous  shore- 
owners,  then  this  rule,  thus  contended  for,  would  have  been  an 
unsound  one. 


«8  CASES  IN  THE  SUPERIOR  COURT. 

Nott  V.  Thayer. 

That  the  apportionment  should  be  made  upon  the  principle  of 
giving  to  each  shore-owner,  an  equal,  ratable  proportion  of  the 
front  or  vrater  line  as  far  as  practicable,  I  think,  admits  of  no  dis- 
pute ;  nor  do  I  perceive  upon  what  principle  a  contrary  rule  can 
be  contended  for,  nor  how  it  can  be  claimed  with  reason,  that  the 
Corporation  ^are  under  an  obligation  to  make  grants  by  the  lines 
of  the  streets.  It  can  only  be  by  assuming,  as  the  argument 
does,  that  the  policy  of  the  Act  of  1807  requires  it  The  policy 
of  that  statute  is  no  more  afiEected  by  the  nature,  extent  or  quality 
of  the  rights  of  the  shore-owners,  than  it  is  by  the  nature  of  the 
rights  of  proprietorship  on  the  terra  firma  itself. 

The  whole  question  is  one  of  private  rights  affecting  the  owners 
of  the  property  only.  The  Act>  in  giving  a  pre-emptive  right  to- 
adjacent  owners,  neither  in  terms  nor  by  implication,  as  I  can 
perceive,  undertakes  to  regulate  the  manner  in  which,  as  between 
the  several  owners,  that  right  is  to  be  regulated  and  made  effec- 
tual. Its  policy  was  a  public  one  merely,  and  was  fully  answered 
and  secured  when  the  general  plan  itself  was  adopted  by  the  com- 
missioners. No  rule  which  the  Corporation  might  adopt  in  mak- 
ing water  grants,  however  inconvenient  to  the  grantees,  could  in 
any  degree  compromise  this  general  plan. 

If,  then,  Stuy  vesant  street  continued  would  have  been  a  proper 
boundary,  as  between  the  brothers  in  1810,  had  the  whole  cove 
then  been  divided  between  them,  how  does  the  case  stand  as 
respects  the  present  parties  in  interest,  who  derived  title  to  the 
upland  through  the  brothers,  in  respect  to  their  rights  under  the 
subsequent  water  grants  ? 

Peter  Q.  Stuyvesant  was,  at  the  time  of  the  grant  of  1810,  the 
owner  of  the  whole  shore  within  the  cove  north  of  Stuyvesant 
street)  and  it  is  difficult  to  imagine  that  he  should  have  been  un- 
acquainted with  the  grant  to  his  brother. 

He  remained  such  owner  until  1825,  fifteen  years  after  the 
grant  to  his  brother,  when  he  conveyed  all  his  upland  to  Flack 
and  Qouvemeur,  bounded  southerly  ''  by  a  piece  of  ground  here- 
tofore called  Stuyvesant  street^"  "  together  with  whatever  water 
right  the  said  Peter  Q.  Stuyvesant  was  entitled  to,  appertaining  to 
said  land." 

Within  a  few  months  after  this  conveyance,  Flack  and  Gouver- 
neur  applied  to  and  obtained  from  the  Corporation  their  water 
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grant  of  August  the  1st,  1825,  bounded  "  southwardly  bj  the  con- 
tuxuation  of  a  line  drawn  through  the  middle  of  Stuyvesant  street^ 
and  extending  to  Tompkins  street,  then  the  exterior  line  of  the  city, 
established  by  law."  The  grantees  covenant  to  make  streets  through 
the  premises,  as  laid  down  on  Ewen's  map,  (and  which  correspond 
with  the  present  streets,)  includiog  Tompkins  street,  and  are  to 
receive  the  wharfage  from  Tompkins  street,  etc. 

If  the  water  right  conveyed  by  the  deed  of  Peter  G.  Stuyvesant 
embraced  a  right  to  a  grant  by  a  line  of  the  streets,  such  right 
existed  then  to  as  full  an  extent  as  it  does  now,  and  Flack  and 
Gouverneur  knew  it  There  is  no  evidence  that  they  then  asserted 
any  such  right,  or  made  any  claim  upon  the  Corporation  for  a  grant 
upon  any  such  principle.  On  the  contrary,  they  have  no  sooner 
received  their  deed  from  Stuyvesant  than  they  apply  to  and  receive 
from  the  Corporation  a  grant,  bounded  by  Stuyvesant  street,  not 
only  to  the  extent  of  the  grant  of  1810,  but  to  the  whole  extent  of 
that  street  as  continued  to  Tompkins  street,  then  the  established 
exterior  line  of  the  city ;  and  they  covenant,  in  their  grant,  to  con* 
struct  the  streets  which  run  through  the  premises  as  laid  down  on 
Ewen's  map,  (corresponding  with  the  present  streets,  including 
Tompkins  street,)  and  are  secured  by  the  grant  in  the  receipt  of 
the  whar&ge  on  Tompkins  street. 

The  Judge  below  has  not  found,  nor  does  the  evidence  show, 
what  was  the  condition  at  this  time  of  the  property  south  of  Stuy* 
vesant  street,  in  regard  to  improvement 

It  is  contended,  however,  by  the  plaintiff  in  the  second  suit,.that 
there  is  no  evidence  in  the  case  to  show  that  Peter  G.  Stuyvesant^ 
or  those  claiming  under  him,  ever  acquiesced  in  the  boundary  of  the 
grant  of  1810  to  Nicholas  W.  Stuyvesant,  or  that  they  ever  knew  of 
the  existence  of  such  grant ;  that  it  is  not  found,  as  a  fact  in  the  case, 
that  they  ever  acquiesced  in  the  lines  of  that  grant;  and  that  the 
acceptance  of  their  own  grant  by  Flack  and  Gouvemeur,  with 
Stuyvesant  street  as  its  southerly  boundary,  is  no  proof  that  they 
intended  to  acquiesce  in  that  line  as  the  proper  southerly  boundary 
of  their  grant,  but  that,  for  aught  that  appears,  they  took  what 
was  offered  to  them,  or  all  that  they  could  then  get,  intending,  as 
their  grantees  now  do,  to  insist  upon  a  further  grant  up  to  the  line 
of  15th  street ;  and  that,  even  if  they  did  know,  when  they  took 
their  grant,  of  the  existence  of  the  grant  of  1810,  they  had  a  right 
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to  claim  more ;  and  that  the  acceptance  of  a  grant  which  did  not 
give  them*  all  their  rights,  could  not  preclude  them  from  after- 
wards  demanding  a  further  grant,  to  the  whole  extent  of  their 
legal  right. 

Unless  those  plaintiflfeliave  the  absolute  legal  right  which  they 
claipi,  to  run  their  grants  by  the  lines  of  the  streets,  as  laid  down 
on  the  commissioner's  map,  the  whole  of  this  argument  fails.  That 
they  have  not  such  a  right  has  already  been  asserted,  and  is,  I 
think,  clear. 

The  line  of  the  streets,  as  a  boundary,  is  one  of  equitable  pro- 
priety only,  and  not  of  right ;  and  if  it  was  equitable  and  proper 
in  the  Corporation  to  make  the  grant  to  Nicholas  W.  Stuy  vesant 
of  1810,  by  the  lines  they  did,  then  Nicholas  W.  Stuyvesant  ac- 
quired, as  against  the  shore-owners  north  of  Stuyvesant  street,  a 
title,  under  that  grant,  which  those-owners  could  not  afterwards 
disturb. 

It  is  true  that  the  Judge  has  not  found,  as  a  fact,  that  Peter  Q-. 
Stuyvesant  knew  of  the  grant  of  1810,  or  acquiesced  in  the  line 
of  Stuyvesant  street  as  its  proper  northern  boundary ;  but,  apart 
from  the  inherent  difficulty  of  supposing  him  to  have  continued 
ignorant  of  it  for  15  years,  I  do  not  think  the  question  depends  on 
the  doctrine  of  acquiescence.  Such  doctrine  supposes  an  erroneous 
line,  and  assumes  an  absolute  right,  originally,  on  the  part  of  the 
acquiescing  party,  to  go  by  a  different  line.  Such  right,  as  I  have 
repeatedly  said,  does  not  exist ;  and  the  question,  whether  the  line 
be  or  be  not  erroneous,  is  the  very  point  in  dispute. 
'  The  true  question  is,  whether  that  line  was  equitable  and  just, 
as  between  the  brothers,  at  the  time  of  the  grant  of  1810 ;  and 
whether  the  same  line,  continued  to  Tompkins  street,  would  not 
have  been  an  equitable  and  just  one,  had  the  whole  cove  then 
been  divided  between  them ;  and  whether,  by  accepting  a  grant 
with  such  line  continued  as  an  actual  southern  boundary,  Flack 
and  Gouvemeur  did  not  recognize  or  adopt  that  line  as  the  true, 
proper  and  equitable  boundary  between  them  and  Nicholas  W. 
Stuyvesant,  or  those  who  might  claim  under  him  south  of  that 
line..  The  grant  to  Flack  and  Gouvemeur  was  made  immedi- 
ately after  they  acquired  title  to  the  shore,  by  the  deed  of  Peter 
G.  Stuyvesant — they  succeeded  to,  and  immediately  acted  upon, 
his  supposed  rights  in  the  land  under  water  within  the  cote.    His 
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deed  expressly  conveyed  to  them  such  water  rights  as  appertained 
to  the  land  conveyed ;  as  they  made  no  delay  in  applying  for  a 
grant,  it  is  not  to  be  supposed  that  they  applied  for  a  less  quan- 
tity than  they  supposed  themselves  entitled  to.  Undoubtedly, 
they  asked  and  obtained  all  they  then  thought  themselves  en- 
titled to  have,  and,  as  I  have  shown,  all  that  it  would  have  been 
reasonable,  equitable  or  proper  for  Peter  G.  Stuy  vesant  to  have 
asked  for  and  obtained,  had  he  never  conveyed  to  Flack  and 
Gouverneur;  they  evidently  considered  themselves  as  standing 
in  his  shoes,  and  entitled  only  to  the  extent  to  which  he  was  en- 
titled. 

If  they  had,  at  the  time  they  received  their  grant,  any  idea  of 
a  right  to  go  south  of  Stuy  vesant  street^  (and  they  must  be  held 
to  have  known  the  full  extent  of  their  legal  rights,)  this  was,  cer- 
tainly, the  time  to  have  asserted  it 

I  do  not  say,  that,  if  such  a  right  existed,  they  were  barred  by 
an  adverse  possession,  on  the  part  of  Nicholas  W.  Stuy  vesant,  of 
15  years  only ;  but  I  do  say,  that,  not  asserting  such  a;  right,  is 
conclusive  evidence  that  they  did  not  pretend  they  were  entitled 
to  it,  and  that  they  must  be  held  to  have  taken  the  line  of  Stuy- 
vesant  street  as  the  proper  equitable  line  of  division  between 
them  and  Nicholas  W.  Stuyvesant,  at  least  to  the  extent  of  the 
grant  to  the  latter,  if  not  all  the  way  to  Tompkins  street 

That  Flack  and  Gouverneur  did  not  assert  a  claim  to  go  south 
of  Stuyvesant  street^  at  the  time  they  applied  for  and  received 
their  grant,  in  1825,  must  be  assumed  as  an  undisputed  fact^  there 
not  being  a  particle  of  evidence  to  show  it,  nor  did  they  assert  any 
such  claim,  at  any  time,  before  the  deed  of  Stuyvesant  to  Bliss,  in 
1832  ;  nor  did  they,  in  fact)  assert  a  right  to  such  a  grant,  until, 
the  commencement  of  this  action,  in  1852 — a  period  of  27  years 
fiom  the  date  of  their  own  grant,  in  1825. 

In  the  mean  time,  the  parties  claiming  under  Bliss  have  applied 
for  said  grants,  in  conformity  with  the  line  adopted  in  the  deed 
of  Stuyvesant  to  Bliss,  and  have  expended  large  sums  in  the  im- 
provement of  the  property,  which  it  is  not  to  be  presumed  they 
would  have  done,  had  they  known  of  any  such  adverse  claim  as 
is  now  set  up  by  the  owners,  north  of  Stuyvesant  street 

It  is,  I  think,  impossible  to  resist  the  conclusion,  that  a  line  of 
divi8ion,^not  disputed  by  Peter  G.  Stuyvesant  for  15  years,  nor 
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by  his  grantees  for  27  years  longer — i2  years  in  all — was  oon- 
sidered  by  those  parties  as  an  equitable  and  proper  division  be- 
tween themselves  and  Nicholas  W.  Stuy vesant^  and  those  claim* 
ing  under  him,  south  of  Stuy  vesant  street^  and  was  adopted  by 
them  as  such  equitable  division,  and  that  it  would  now  be  most 
inequitable  to  disturb  it 

One  other  question  remains  to  be  disposed  of:  Dr.  Nott  claims, 
that,  as  an  owner  fronting  on  Tompkins  street,  he  is  entitled, 
under  the  provisions  of  the  Act  of  1818,  (being  a  re-enactment 
of  the  Act  of  1798,)  to  fill  up,  and  become  the  owner  in  fee  of 
the  lands  under  water,  in  &ont  of  his  premises,  and  between 
Tompkins  street  and  Avenue  D,  the  said  line  or  street  adopted  by 
ihe  Corporation  in  1860,  as  the  exterior  street,  in  lieu  of  Tomp- 
kins street,  imder  the  provisions  of  the  Act  of  1886. 

If  the  Act  of  1818  applies  to  this  case,  it  wonld  be  necessary, 
in  order  to  determine  this  question,  to  consider  whether  the  Cor- 
poration had  the  right,  in  establishing  an  exterior  line  in  lieu  of 
Tompkins  street,  under  the  Act  of  1886,  to  go  outside  o^  or  to 
the  eastward  of  that  street ;  but,  in  my  judgment,  the  Act  of  1813 
has  no  application.  Its  true  construction  was  judicially  settled 
in  Furman's  case ;  that  provision  of  the  Act^  now  in  question,  was 
intended  to  obviate  a  difficulty  which  this  case  does  not  present 
The  petition  of  the  Common  Council,  on  which  the  Act  was 
passed,  and  the  preamble  of  the  Act  itself  fully  sliow  and  explain 
its  intent  and  purpose.  In  asking  for  authority  £rom  the  Legis- 
lature to  construct  exterior  streets,  on  both  rivers,  of  70  feet  in 
width,  at  the  expense  of  their  grantees  of  the  400  feet,  the  Com- 
mon Council  were  met  with  the  difficulty,  that,  by  reason  of  the 
sinuosities  of  the  shore,  some  of  the  grants  would  not  reach  to  the 
line  of  the  proposed  new  street,  which  was  to  be  on  a  straight 
lino — ^the  fee  of  the  intermediate  space  being  in  the  State.  The 
provision  in  question  was  inserted  in  the  Act,  in  order,  not  only 
that  the  Corporation  might  compel  that  class  of  their  grantees  to 
aid  in  the  construction  of  the  streets,  but  that  such  owners,  on 
complying  with  the  requisitions  of  the  Common  Council,  might 
themselves  acquire  the  fee  in  the  land  thus  owned  by  the  State. 

The  Act  is  recited  at  length  in  Fuiman's  case.  (6  Sandf.  S.  C. 
Bepe,  p.  22,  etc.) 

Provision  is  also  made  in  said  Act  for  the  lengthening,  and  ex- 


NEW  YOKK-JULT,  1857.  78 

Kott  y.  TlMiy«r. 

temuoii  of  said  streeto  from  time  to  time,  and  the  like  piovision, 
afl  to  filling  up  intennediate  spaces,  applied  also,  in  cases  of  such 
extensions,  where  the  like  reason  exists ;  but  we  think  it  would 
be  quite  too  liberal  a  construction  of  the  Act  to  hold,  that,  by  the 
mere  &ct  of  the  substitution  of  a  new  exterior  street  outside  of 
Tompkins  street,  if  that  might  lawfiillj  be  done,  tiie  owners  front- 
ing on  the  latter  street  acquired  lliereby,  under  the  Act  of  1818, 
the  right  to  fill  the  intermediate  space,  and  acquired  the  title  of 
the  State  therein.  I  think  the  Legislature,  in  passing  the  Act  in 
question,  contemplated  no  such  case,  but  that  its  application 
should  be  confined  strictlj  to  the  cases  specified  in  the  preamble 
of  the  Act,  to  wit:  those  of  parties  whose  grants,  "firom  the  curb- 
ing and  irregularities  of  llie  shores  of  the  rivers  in  their  original 
state,''  though  extending  to  the  whole  length  of  the  400  feet,  do 
not  reach  the  line  of  one  of  the  old  exterior  streets,  about  to  be 
lengthened  or  extended  to  the  line  of  a  new  proposed  exterior 
street,  i^  indeed,  the  Act  applies  to  the  latter  case,  which  may  be 
doubtfoL  I  am,  therefore,  of  opinion  that  this  claim  of  Dr. 
Nott  cannot  be  sustained 

As  the  judgment  at  Special  Term,  in  some  respects,  differs  from 
the  yiewB  herein  contained,  it  must  be  modified  in  those  particu- 
lars, and  in  others  afiSrmed 

The  conclusions,  in  which  the  Judges  before  whom  these  appeals 
were  argued  all  concurred,  were  as  follows : — 

FirsL — The  line  of  Stuyvesant  street^  continued  to  Tompkins 
street,  would  have  formed  the  proper,  natural  and  equitable 
boundary,  as  between  Nicholas  W.  and  Peter  G.  Stuyvesant,  had 
the  Corporation  undertaken  to  make  grants  to  them  of  the  space 
within  the  cove,  upon  the  principle  of  an  equitable  division  be- 
tween them  in  respect  to  their  ownership  on  the  shore,  assuming 
either  that,  by  virtue- of  such  ownership  of  the  upland,  they  were 
entitled,  under  the  Act  of  1807,  to  claim  and  have  such  grants, 
or  that  the  C!orporation  were  willing  to  concede  to  them  such 
a  right,  and  this,  notwithstanding  that,  according  to  the  plan  of 
the  city  adopted  by  the  commissioners  under  that  Act,  the  streets 
as  laid  out  by  them,  if  continued  into  the  cove,  would  have  fol-. 
lowed  lines  running  in  a  different  direction. 

And  such  line  of  Stuyvesant  street  formed  a  proper  northerly 


74     CASES  m   THE  SUPERIOR  COURT. 

Nott  ▼.  Thayer. 

boundary  in  the  grant  to  Nicholas  W.  Stuyvesant  of  1810,  as  be- 
tween him  and  his  brother,  at  the  time  the  same  was  made. 

Second, — ^The  same  line  of  division  was  equally  equitable  and 
proper  as  between  Flack  and  Qouvemeur,  on  the  one  side,  and 
Bradford  on  the  other,  as  parties  succeeding  to  the  title  and  rights 
of  the  Stuyvesants,  respectively,  at  tbe  time  those  grants  were 
made ;  and  the  plaintiff,  Nott,  as  succeeding  to  Bradford's  title,  is 
entitled  to  claim,  as  against  the  parties  to  the  suits  who  have  suc- 
ceeded to  Flack  and  Gouvemeur,  that  Stuyvesant  street,  thus  con- 
tinued, and  constituting  the  actual  boundary  between  their  re- 
spective grants,  is  the  true,  proper  and  equitable  line  by  which 
those  grants,  respectively,  ought  to  have  been  made. 

Third. — However  true  it  may  be,  that  the  lines  or  direction  of 
the  streets  continued  may  form  the  most  convenient^  and,  under 
certain  circimistances,  a  proper  basis  upon  which  to  make  water 
grants,  tha^  still,  this  is  a  matter  of  mere  convenience,  and  that 
this  alone  creates  no  rule  of  obligation  on  the  Corporation,  nor 
one  that  gives  to  the  parties  entitied  to  or  claiming  grants  an  ab- 
solute right,  as  against  the  Corporation,  or  as  against  each  other, 
to  have  them  run  by  such  lines.  That  the  question,  bs  between 
coterminous  owners  of  the  shore-line,  is  always  one  of  equitable 
apportionment  of  the  space  to  which  the  grants  are  to  apply,  and 
that  the  exact  lines  of  division  must  necessarily  depend  upon  the 
relative  directions  of.  the  shore-line  and  of  the  exterior  line  to 
which  it  is  intended  the  grants  shall  extend. 

Fourth. — Without  deciding,  or  intending  to  express  an  opinion, 
whether  the  Corporation,  under  the  Act  of  May  the  llih,  1885, 
(providing  for  the  designation,  etc.,  of  a  permanent  exterior  line,) 
may  or  may  not  lawfully  project  or  lay  out  a  new  exterior  line 
or  street  to  the  eastward,  or  outside  of  Tompkins  street,  or  whether, 
if  they  once  have  adopted  a  line  within  Tompkins  street  as  such 
new  exterior  line,  they  have  thereby  exhausted  all  their  power 
under  said  Act,  we  are  of  opinion  that  no  fee  is  given  to  the  Cor- 
poration by  implication,  as  certainly  none  is  given  in  terms,  by 
the  Act  of  1885,  in  the  lands  under  water  outside  of,  or  to  the 
eastward  of  Tompkins  street,  and  that,  consequently,  no  grant  of 
such  lands  made,  or  to  be  made  by  the  Corporation,  conveys,  or 
can  convey  a  fee  in  such  lands  to  the  grantee. 

We  are  further  of  opinion,  that  the  Act  cannot  be  construed  to 
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extend  by  implication  the  grants  already  made,  bounding  on 
Tompkins  street,  to  an  exterior  line  or  street  outside  of  Tomp- 
kins street. 

Fifth, — The  parties  to  the  suit,  whose  grants  bound  on  Tomp- 
kins street,  have  no  right,  actual  or  pre-emptive,  to  grants  outside 
0^  or  beyond  that  street ;  nor  have  they  any  right  or  title,  derived 
from  the  Act  of  1835,  in  the  land  under  water  between  that  street 
and  Avenue  D,  the  exterior  line  recently  adopted;  nor  have  they, 
as  adjacent  owners,  a  right  to  fiU  in  such  intermediate  space,  and 
hecome  the  proprietors  thereof,  under  the  provisions  of  the  Act 
of  1813. 

/SirfA.— The  parties  are  concluded  by  the  grants  already  made 
as  to  Stuy vesant  street,  as  the  dividing  line  between  the  parties 
claiming  adversely  to  each  other  in  these  actions,  such  line  being 
also  an  equitable  and  proper  one ;  and  the  claim  of  the  plaintiff 
in  the  second  suit,  and  the  other  owners  to  the  north  of  that  street, 
cannot  be  sustained. 

Seventh, — The  judgment  at  Special  Term  must  be  modified  in 
the  particulars  in  which  it  does  not  conform  to  the  principles  of 
ibis  decision. 

No  costs  of  appeal  to  either  party. 

Judgment  accordingly. 


The  United  States  Trust  Co.  or  N.  Y.,  Receiveb  of  Thb 
Empire  City  Bank,  v,  Dennis  Harris. 

When  the  jary,  in  an  action  for  the  recoyery  of  money,  in  addition  to  answering 
special  questions  sabmitted  to  them  by  the  Coart,  find  a  general  verdict  for  the 
defendant,  and  the  Court  at  the  trial  directs  the  questions  of  law  arising  on  the 
trial  to  be  first  heard  at  the  General  Term,  and  jadgment  to  be  there  applied 
for  in  the  first  instance,  the  plaintiff  cannot  haye  a  judgment,  unless  the  facts 
specially  found  are  Inconsistent  with  the  general  yerdict,  and  entitle  him  to 
such  judgment. 

And  though  the  Court,  in  charging  the  jury,  instructs  them, .in  addition  to  answer- 
ing the  special  questions,  to  find  a  general  yerdict  for  the  plaintiff,  yet,  if  they 
find  a  general  yerdict  for  the  defendant,  and  the  Court  thereupon,  against  the 
objection  and  exception  of  the  defendant,  directs  such  general  yerdict  for  the 
defendant  to  be  changed  to  a  general  verdict  for  the  plaintiff,  subject  to  the 
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opinion  of  the  Court  at  General  Term,  on  the  idea  or  assumption  that  the  general 
▼erdict,  as  the  Jary  gave  it^  is  inconsistent  with  the  finding,  upon  the  questions 
submitted,  the  Court  at  General  Term  must  give  such  judgment  as  ought  to  have 
been  g^ven,  if  the  general  verdict,  actually  rendered,  had  not  been  changed  by 
the  order  of  the  Court  The  Court,  at  the  trial,  has  no  power  to  order  a  verdict 
for  one  party  to  be  changed  to  a  verdict  in  favor  of  the  other  party,  on  any  such 
ground. 

When  personal  property  is  purchased,  upon  a  misrepresentation  of  its  value,  but  sucli 
representation  is  made  in  good  faith,  and  in  an  honest  belief  of  its  truth,  the 
purchaser  must  pay  a  note  given  by  him  for  its  price,  he  having  retained  the 
property  bought^  although  it  may  have  been  worthless  at  the  time  of  the  par- 
ehase.  To  constitute  a  defence  to  an  action  to  recover  the  contract  price  of 
property  sold,  it  is  necessary  to  prove  more  than  that  the  vendor  expressed  an 
erroneous  opinion  of  its  value,  in  which  the  purchaser  chose  to  confide,  instead 
of  exercising  his  own  judgment,  exclusively,  or  consulting  others  more  competent 
to  judge  than  himself,  when  the  opinion  was  honestly  expressed,  and  no  deceit 
was  practised  to  put  him  off  his  guard. 

A  note  given  to  a  bank  by  a  purchaser  of  its  stock,  which  the  bank  owns»  is  not 
made  illegal  and  void,  by  Sub.  3  of  §  1  of  1  R.  a,  part  I  title  2,  ch.  18,  art  1. 
That  section  applies  to  an  original  subscriber  for  stock,  and  to  the  payment  of 
the  sum  so  subscribed. 

The  portion  of  the  capital  stock  of  a  bank,  which  the  bank  owns  by  virtue  of  a 
purchase  of  it,  it  may  sell  on  credit,  and  a  note  is  not  void  merely  because  it 
was  given  to  the  bank,  on  such,  purchase,  for  the  contract  price  of  the  stock, 
nor  because  it  was  discounted  by  the  bank,  to  enable  such  purchaser  to  pay  for 
the  stock  so  bought 

The  maker  of  a  note  given  to  a  bank,  when  sued  by  a  receiver  of  its  property  and 
effects,  cannot  enforce,  as  a  counter-claim  against  the  note,  a  demand  against 
the  bank  not  due,  either  when  the  note  matured,  or  the  receiver  was  ap- 
pointed. 

(Before  Boswobth  and  WooDBunr,  J.  J.) 

Argued,  June  8th,  and  decided,  October  IVth,  1867. 

This  action  was  tried  in  October,  1856,  before  Mr.  Justice  Duer 
and  a  jury. 

It  was  commenced  by  the  United  States  Trust  Company  of  New 
York,  as  Beceiver  of  the  Empire  City  Bank,  against  Dennis  Harris, 
as  maker  of  a  note  for  $10,122.60,  dated  October  31, 1854,  payable 
60  days  after  its  date,  to  the  defendant's  order,  and  by  him  in- 
dorsed. 

The  complaint  alleged  the  making,  indorsement  and  delivery  of 
the  note,  by  the  defendant,  to  the  Empire  City  Bank,  a  banking 
association  under  the  Act  of  the  18th  of  April,  1888,  and  the  Acts 
amending  the  same;  the  non-payment  of  the  note  at  maturity;  that 
the  said  bank  had  been  declared  insolvent  by  the  Supreme  Court, 
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and  that  the  plaintiff  had  been  appointed  receiver  of  its  proper^i 
and  owns  said  note;  and  prayed  jadgment  for  the  amount  of  the 
note,  with  interest  firom  its  matmitj.  The  complaint  was  verified 
on  the  16th  of  May,  1868. 

The  defendant  answers: — 

L  That  no  "good,  valuable  or  lawful  consideration"  was  ever 
given,  or  paid,  for  the  note,  by  the  bank;  but  it  was  obtained 
bj  the  bank  fh)m  the  defendant "  fraudulently,"  "  without  paying 
any  consideration  therefor." 

£L  That  '*  the  oflScers  of  the  bank  solicited  the  defendant  to 
become  a  stockholder  therein,  and  made  false  representations  asto 
the  value  of  the  stock ;  and,  relyimg  upon  it^  the  defendant  bought 
400  shares  of  the  stock,  and  gave  the  note  therefor;  that  the  offi- 
cers knew,  and  the  &ct  was,  that  the  stock  was  worthless." 

m.  That  "  the  Empire  City  Bank,  at  the  time  of  its  receiving 
the  said  note,  was  a  moneyed  corporation,  carrying  on  its  business 
in  the  City  of  New  York,  under  and  by  virtue  of  an  Act,  entitled 
"An  Act  to  authorize  the  business  of  banking,"  passed  April  18th, 
1888,  and  the  several  Acts  amending  and  in  addition  to  the  same; 
and  that  the  said  note  was  taken  and  received  by  the  said  bank, 
for  the  amount  of  the  stock  of  the  said  bank  issued  to  the  said 
defendant,  and  was  discounted,  by  the  said  bank,  contrary  to  the 
provisions  of  the  first  section  of  the  first  article  of  the  second  title 
of  the  8th  chapter  of  the  first  part  of  the  Revised  Statutes  of  the 
State  of  New  York,  entitled  '^  Begulations  to  prevent  the  inscd- 
vency  of  moneyed  corporations,  and  to  secure  the  rights  of  th^ 
creditors  and  stockholders;"  and  that  "the  receiving  of  the  said 
promissory  note  in  manner  aforesaid  is  thereby  prohilnted,  and  was 
unlawful  and  void,  and  the  said  note  was  also  void." 

IT.  That,  "on  his  consenting  to  take  or  purchase"  $10,000  "of 
the  stock  of  the  said  Empire  City  Bank,  on  the  representations  of 
its  officers  that  it  was  worth  over  par,  the  defendant,"  "  to  secure 
the  payment"  of  said  $10,000,  assigned  to  Isaac  0.  Barker,  a  director 
of  the  bank  and  chairman  of  its  finance  committee,  a  bond  and 
mortgage  for  $12,988,  made  by  one  George  Birkbeck,  and,  "  for 
the  accommodation  and  at  the  request  of  the  said  bank,  he  also 
made  and  gave  to  the  bank  the  note"  sued  on,  "  for  the  amount  of 
said  stock,"  and  said  bond,  and  mortgage,  and  note  were  transferred 
to  the  plaintiff  at  the  same  time,  and  are  now  in  its  possession, 
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as  receiver;  that  such  assignment  of  the  bond  and  mortgage  was 
unlawful  and  void,  and  the  note  is  also  void.  He  denies  that  the 
plaintiif  is  the  lawful  owner  of  said  note. 

V.  The  answer  alleges,  by  way  of  counter-claim,  that,  on  the 
13th  of  November,  1864,  at  the  request  of,  and  to  accommodate 
said  bank,  he  made  and  delivered  to  it  his  seven  promissory  notes, 
amounting  to  $20,000 ;  that,  in  an  action  pending  in  this  Court, 
(when  this  suit  was  commenced,)  between  the  plaintiff  and  this 
defendant  and  others,  this  Court  decided,  in  August,  1855,  that 
the  plaintiff  should  surrender  to  the  defendant  so  many  of  such 
notes  as  had  come  to  the  hands  of  the  plaintiff;  that  three  of  said 
notes  had  been  negotiated  by  the  bank  before  the  plaintiff  was 
appointed  receiver — one  for  $2024.80,  being  held  by  the  Bull's 
Head  Bank,  and  one  for  $5062.01,  being  held  by  Beebe  &  Co. — 
and  that  they  are  still  outstanding  against  the  defendant  In  No- 
vember, 1854,  after  the  defendant  was  a  director,  at  the  request 
of  the  bank,  he  lent  it  his  note,  at  SO  days,  for  $2000,  which  is 
past  due,  unpaid  and  outstanding. 

"  And  the  said  defendant  further  states,  that^  on  or  about  the 
first  day  of  November,  1854,  the  said  Empire  City  Bank  hired  a 
banking  house  of  the  said  defendant  for  the  period  of  two  years, 
at  the  rate  of  $2,000  per  annum,  and  on  the  first  day  of  May, 
1855,  the  sum  of  $1,000  for  such  rent  was  in  arrear  and  unpaid 
by  the  said  Empire  City  Bank,  and  the  same  still  remains  due 
and  unpaid  to  the  said  defendant ;  which  said  several  items  the 
defendant  will  insist  upon  and  give  in  evidence  at  the  trial  of  this 
cause,  by  way  of  set-off  or  counter-claim  to  the  demand  of  the 
said  plaintiff  in  this  action. 

'^  Wherefore,  the  defendant  demands  judgment,  that  the  said 
complaint  be  dismissed,  with  costs." 

The  answer  was  verified  on  the  2d  of  January,  1856. 

The  plaintiff  served  a  reply,  putting  at  issue  the  material  alle- 
gations of  the  coanter-claim. 

On  the  trial  of  the  issues,  the  plaintiff  read  the  note  described 
in  the  complaint  in  evidence,  and  produced  an  exemplified  order 
of  the  Supreme  Court,  dated  January  29, 1855,  declaring  the  Em- 
pire City  Bank  insolvent,  and  appointing  the  plaintiff  receiver  of 
its  property  and  effects,  and  rested. 

The  defendant    gave  testimony,   tending  to    show  that,    in 
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October,  1854,  there  was  an  interview  or  negotiation  between 
Abraham  M.  Bininger  and  the  defendant  and  others,  of  the  one 
part,  who  were  arranging,  as  associates,  to  organize  a  bank,  to 
be  called  the  Niztional  Exchange  Bank;  and  William  Adams, 
Jonathan  Purdy  and  Leonard  H.  Church,  on  behalf  of  the  Empire 
City  Bank,  of  the  other  part,  in  relation  to  the  defendant  and  his 
associates  becoming  stockholders  and  officers  in  the  Empire  City 
Bank ;  that  the  inquiry  was  made,  whether  this  bank  was  sol- 
vent One  witness,  Mr.  A.  M.  Bininger,  said  that  "  Creamer  repre- 
sented to  us  (viz.,  the  defendant  and  his  associates)  that  the  stock 
was  worth  114  on  the  books,  and  that  it  was  worth  cash  104,  and 
we  told  them,  (viz.,  Adams,  Purdy  and  Church,)  if  what  Mr. 
Creamer  had  represented  was  true,  we  were  willing  to  come  in, 
and  the  committee,  as  I  understood  it,  assented  to  it" 

Defendant  and  his  associates  then  agreed  to  take  $75,000  of  the 
slock  of  the  Empire  City  Bank ;  and  the  bank  was  to  be  removed 
to  the  comer  of  Greenwich  and  Duane  streets,  to  a  banking  house 
owned  by  the  defendant.  Bininger  was  to  be  president,  Creamer 
cashier.  Church,  who  was  then  cashier,  was  to  be  vice-president, 
and  Harris,  Mabee  and  Dorr,  to  be  directors. 

Mabee  &  Dorr  paid  cash  for  their  stock.  Harris,  the  defendant, 
took  stock  to  the  amount  of  $10,000.  Bininger  was  elected 
director  and  president  on  the  23d  of  October,  1854.  The  bank 
suspended  payment  on  the  9th  of  December,  1854. 

Evidence  was  given,  by  both  parties,  as  to  what  was  said  at  the 
interview  bef#re  referred  to,  and  as  to  the  actual  value  of  the 
stock  at  that  time.  Bininger,  on  his  cross-examination,  among 
other  things,  said,  as  follows : — 

"  We  had  no  proposition  from  the  Empire  City  Bank  when  we 
met  their  committee,  unless  the  proposition  of  Creamer  was  made 
by  their  authority;  the  committee  were,  Mr.  Adams,  Mr.  J. 
Purdy  and  Mr.  Church ;  I  5o  not  know  that  any  representations 
were  made  by  the  committee,  except  that  myself  and  Mr.  Harris 
stated  that  Creamer  had  made  representations  that  the  stock  was 
worth  114  on  the  books,  and  104  cash,  and  they  assented  to  the 
statement ;  Mr.  Adams  stated  to  us  that  the  proper  mode  was  for 
us  to  make  an  examination  of  the  books  ourselves";  he  thought 
it  was  hurrying  up  the  matters  too  much ;  I  think  Mr.  Harris 
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Btated  the  price  was  98  in  the  market"  •  •  .  '' I  was  a  witness 
upon  the  proceeding  before  Judge  Boosevelt,  in  relation  to  the  in- 
Bolvencj  of  the  bonk,  in  January,  1855 ;  that  proceeding  resulted 
in  declaring  the  bank  insolvent ;  I  made  an  estimate  of  the  value  of 
the  stock,  and  stated  on  oath  before  Judge  Booeevelt,  that  I  thought 
the  stock  was  worth  70  per  cent."  ....  '^  Harris's  note  was 
taken  after  I  became  president ;  the  note  was  presented  for  dis- 
count ;  I  do  not  know  that  it  was  discounted  by  the  board,  but 
think  it  was  referred  to  the  finance  committee,  consisting  of  the 
defendant  and  Isaac  O.  Barker ;  the  $75,000  of  stock  was  not 
taken ;  including  Harris's  stock  there  was  about  $12,000  only 
taken." 

Isaac  0,  Barker  J  ''sworn  and  examined*  on  the  part  of  the 
plaintiff,  said: — I  was  one  of  the  directors  of  the  Empire  C&ty 
Bank,  and  for  a  short  time  vice-president ;  Harris  requested  us 
to  discount  his  note  for  the  stock  he  was  to  take ;  we  refused,  and 
he  then  offered  the  note  in  this  action,  and  a  bond  and  nK>rtgage 
of  Birkbeck,  as  collateral  security ;  we  took  it  and  discounted 
the  note ;  the  bond,  mortgage,  and  assignments,  now  produced, 
are  the  papers  referred  to." 

^  "  It  was  proved  that  two  of  the  notes  of  Dennis  Harris,  men- 
tioned in  the  answer,  and  on  which  a  counter-claim  was  made — 
one  amounting  to  $5062.01,  and  the  other  for  $2,000 — ^held  by  Bee- 
bee  &  Co.,  had  been  paid  out  of  the  proceeds  of  a  mortgage  fore- 
closed in  this  Court  under  a  decree  of  this  Court,  but  that  the 
costs  of  Beebe  &  Co.  in  suits  brought  on  the  notis  had  not  been 
paid ;  and  Goodman,  the  attorney  of  Messrs.  Beebee  k  Co.,  testi- 
fied that  the  suits  on  those  notes  were  still  pending,  and  that  he 
intended  to  prosecute  the  same  for  the  recovery  of  his  costs  there- 
on, if  he  could." 

Some  other  items  of  the  evidence  are  stated  in  the  opinion  of 
the  Court 

The  case  on  which  the  cause  was  heard  at  the  Qeneral  Term, 
concludes  thus,  viz. : — 

'^  When  the  testimony  was  dosed,  the  cause  was  summed  up 
by  the  counsel  for  the  respective  parties,  and  the  counsel  for  the 
defendant  requested  the  Judge  to  dmrge : — 

I.  That  the  note  on  which  the  suit  was  brought,  was  without 
consideration  and  void. 
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n.  Tbat  the  defendant  gave  the  note,  under  Mse  representa- 
tions, of  the  officers  or  directors  of  the  bank,  as  to  the  value  of 
the  stock. 

nL  That  the  note  was  receiyed  and  discounted,  in  violation  of 
the  statute ;  that  the  issuing  of  the  stock,  which  was  issued  and 
transferred  to  the  defendant  for  the  note,  was  illegal,  and  the 
note  was  void. 

lY.  That  there  was  nothing  due  firom  the  defendant  to  the  plain- 
tiff^ even  if  the  note  had  been  valid;  and  that  the  defendant  had  a 
just  oounterK^laim,  or  set-off,  equal  to  the  whole  amount  of  the 
note ;  which  said  several  points,  the  Judge  stated  he  should  refuse 
to  charge,  and  should  overrule  for  the  purposes  of  this  trial,  and 
should  reserve  all  questions  of  law  for  the  General  Term ;  to 
which  ruling  of  the  Judge,  the  counsel  for  the  defendant  then  and 
there  excepted ;  and  then  the  Judge  charged  the  jury,  and  stated 
to  the  jury  that  there  were  certain  questions  of  &ct,  which  it  was 
proper  for  them  to  decide,  and  to  find  specially,  and  he  there- 
upon submitted  to  them  the  following  questions,  viz. : — 

L  Were  the  shares  of  the  capital  stock  of  the  Empire  City  Bank 
entirely  worthless  on  the  23d  day  of  October,  1854  ? 

n.  Did  any  of  the  officers  of  the  bank,  on  or  before  that  day, 
represent  to  the  defendant  that  the  said  shares  were  worth  par  or 
more  than  par  ? 

nL  K  you  answer  yes,  to  the  last  question,  did  the  defendant^ 
upon  the  £ELith  of  such  representation,  agree  to  purchase  the 
shares  of  the  stock  which,  soon  thereafter,  were  transferred  to 
him? 

lY.  If  such  representations  were  made,  were  they  made  in  good 
fidth — ^that  is,,  in  the  honest  belief  of  their  truth  ? 

On  the  first  question,  the  Court  charged,  among  other  things, 
that^  as  all  the  assets  of  the  bank  had  passed  into  the  hands  of  ^e 
receiver,  the  best  evidence  of  their  value  that  had  been  given,  was 
that  of  the  secretary  of  the  receiver,  from  which  it  appeared  that, 
at  present,  the  stock  was  worthless.  The  burden  of  proof  was, 
therefore,  upon  the  plaintiffs,  to  show  that,  on  the  28d  of  October, 
the  time  of  the  union  of  the  two  banks,  the  stock  was  worth  more 
than  it  is  at  present,  and  that  it  had  depreciated  since  that  time; 
and,  if  the  jury  did  not  consider  that  the  plainti£&  had  shown  such 
depreciation  since  that  time,  they  should  answer  the  first  question 

B.— n.  6 
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in  the  affirmative.  To  which  charge  of  the  Judge,  the  counsel 
for  the  plaintiffs  then  and  there  excepted. 

The  Court  directed  the  jiiry  to  answer  the  said  questions  speci- 
fically, and  to  find  a  verdict  for  the  plaintiffs  for  the  full  amount 
claimed,  subject  to  the  opinion  of  the  Court  at  General 'Term, 
on  a  case  to  be  made,  and  subject  to  adjustment." 

The  jury  brought  in  a  sealed  verdict,  and  answered  the  ques- 
tions submitted  to  them,  as  follows : — 

I.  "  Were  the  shares  of  the  capital  stock  of  the  Empire  City 
Bank  entirely  worthless  on  the  23d  day  of  October,  1854  ? 

A.  Yes. 

II.  Did  any  of  the  officers  of  the  bank,  on  or  before  that  day, 
represent  to  the  defendant  that  the  said  shares  were  worth  par  or 
more  than  par  ? 

A.  Yes. 

III.  If  you  answer  yes,  to  the  last  question,  did  the  defend- 
ant, upon  the  faith  of  such  representations,  agree  to  purchase  the 
shares  of  the  stock  which,  soon  thereafter,  wei-e  transferred  to 
him? 

A.  Yes. 

IV.  If  such  representations  were  made,  were  they  made  in 
good  faith — that  is,  in  the  honest  belief  of  their,  truth  ? 

A.  Yes. 

And  the  jury  also  find  a  verdict  for  defendant;  but  the  Court, 
deeming  the  verdict  to  be  inconsistent  with  the  special  finding  of 
the  jury  upon  the  questions  submitted  to  them,  set  aside  the  same, 
and  ordered  a  verdict  for  plaintiffs  for  $11,897.91,  subject  to  the 
opinion  of  the  Court  at  General  Term,  upon  exceptions  taken 
upon  the  trial,  and  also  upon  the  case  to  be  made,  and  also  sub- 
ject to  adjustment  as  to  the  amount 

To  which  action  of  the  Judge,  in  directing  the  verdict  to  be 
changed  as  aforesaid,  the  counsel  for  the  defendant  then  and  there 
excepted." 

John  M,  Mason^  for  plaintiff. 

Oerardus  Clark,  for  defendant. 

I.  The  note  in  question  was  given  without  any  good  or  valu- 
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able  consideration,  and  is  therefore  void.  The  ostensible  considera- 
tion was  a  certain  amount  of  the  capital  stock  of  the  said  bank, 
which  the  jury  have  found  was  entirely  worthless  when  the  bar- 
gain was  made.  The  capital  of  the  bank  was  entirely  gone. 
And  where  the  article  sold  turns  out  to  be  of  no  value,  it  is  not 
necessary  to  show  it  was  returned. 

n.  The  defendant  entered  into  the  contract,  and  gave  the  note, 
under  a  misrepresentation  of  the  officers  of  the  bank  as  to  the 
value  of  the  stock ;  and  the  jury  have  found  that  fact,  and  that 
the  defendant  was  induced  thereby  to  enter  into  the  contract 
This  rendered  the  contract  fraudulent  and  void.  And  where  the 
representations  are  false,  and  the  defendant  is  injured  thereby, 
the  sale  will  be  voidable,  although  the  vendor  did  not  know 
whether  they  were  true  or  not.  And  if  there  be  misrepresenta- 
tion, without  any  fraudulent  intent,  it  is  still  a  fraud  in  law,  and 
will  vitiate  the  contract  And  even  if  the  officers  of  the  bank 
believed  in  the  truth  of  their  representations,  it  will  not  exonerate 
the  bank ;  if  such  representations  were  false,  it  will  still  be  a 
fraud  in  law.  K  the  ignorance  of  the  officers,  who  made  the 
representations-  as  to  the  condition  of  the  bank,  arose  from  the 
unquestionable  negligence  of  such  officers,  it  is  as  fatal  as  if  the 
falsehood  was  intentional. 

HE.  The  alleged  consideration  was  illegal,  and  therefore  void. 
It  appeared  that  the  stock  transferred  to  the  defendant  for  the 
note  was  (wholly,  or  in  part)  stock  which  the  bank  had  caused  to 
be  purchased  at  auction,  and  stood  in  the  name  of  Elijah  F. 
Purdy,  one  of  the  directors,  in  trust  for  the  bank,  in  violation  of 
the  statute.  (1  E.  S.,  589,  3,  1 ;  3  Coms.  479,  485,  486,  OtlUi  v. 
Moody;  5  Barb.  R.  12,  Leavitt  v.  Blatchford,) 

1.  The  condition  of  the  bank  was  such  as  to  preclude  the  idea 
that  such  stock  was  purchased  with  surplus  profits :  it  was  pur- 
chased in  order  to  prevent  the  stock  being  depressed  below  a  cer- 
tain figure.  2.  And  it  was  illegal  to  have  such  stock  purchased, 
or  held,  in  the  name  of  any  person  in  trust  for  the  bank.  8. 
And  if  any  part  of  the  stock  transferred  to  the  defendant,  under 
the  contract,  was  stock  thus  purchased  and  held  in  trust  for  the 
bank,  (and  therefore  an  illegal  consideration,)  it  rendered  the 
whole  contract  void ;  it  being  an  entire  contract,  if  any  portion 
of  the  consideration  was  illegal,  the  whole  contract  was  void.   A 
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contract  is  entire,  whenever  tlie  consideration  agreed  upon  is  sin-  ^ 

gle  and  eiiftire.  i* 

rV.  K  the  contract  or  act  of  the  bank,  in  buying  in  their  own  ^^ 

stock  and  selling  it  again,  was  illegal,  then  the  securities  taken  :c 

for  it  are  yoid.    And  the  bank's  buying  the  stock  in  the  name  of  ~  i 

Purdy  cannot  legalize  the  transaction.*  When  a  statute  prohib-  'c 

its  an  act,  on  the  part  of  a  corporation,  that  act  cannot  be  legal-  :: 

ized  by  being  done  indirectiy.    (9  Oowen,  463,  McCarthy  v.  O-  :.: 

phan  Asylum;  3  Corns.  487,  OiQeU  v.  Moody,)  :i 

Y.  The  bank  practised  a  deceit  upon  the  defendant,  as  to  the  j 

kind  of  stock  they  transferred  to  him,  which  rendered  the  contract  .^ 

void.   The  defendant  contracted  with  the  bank  to  take  $10,000  of  v. 

their  original  stock,  tiie  object  evidently  being  to  increase  the  ;:; 

capital  of  the  bank,  and  not  to  afford  individual  directors  an  op-  i. 

portunity  to  sell  portions  of  their  stock  at  par,  when  it  was  selling  ;, 

at  auction  at  a  greatly  reduced  price,  even  if  it  could  be  sold  at  alL 
But  the  bank  did  not  transfer  to  the  defendant  any  original  stock,  > 

but^  partly,  stock  which  they  had  illegally  purchased  at  auction 
much  under  par,  and,  partly,  stock  claimed  to  be  owned  by  one  of 
the  directors.    1.  K  such  stock  was  held  in  trust  for  the  bank,  the  7 

trust  was  illegal  and  void,  as  already  shown.  (1 R  S.  Part  1,  Tit 
2,  Ch.  18,  Art  1,  §  7.)    2.  Kit  was  the  property  of  such  director,  ^, 

then  the  bank  had  no  tide  nor  right  to  sell  it,  and  the  sale  was 
void.  (1  R  S.,  3d  ed.,  in  respect  to  sale  of  stock  not  owned  by  the 
seller.    See  also  2  Kent's  C.  603,  last  ed.,  note  b.)  ' 

VL  The  note  is  void,  by  reason  of  its  having  been  received  and 
discounted  in  violation  of  the  statute.  (1  R.  S.  589,  Part  1,  Tit  2, 
Ch.  18,  Art  1,  §  1.)  In  this  case,  the  evidence  is,  that  the  note 
was  received  by  the  bank  in  payment  for  stock  which  the  defend- 
ant agreed  to  subscribe  for,  or  take,  and  that  it  was  discounted. 
There  was,  therefore,  an  entire  violation  of  the  provisions  of  the 
statute  in  this  respect ;  and  any  securities  taken  contrary  to  the 
positive  provisions  of  a  statute  are  void.  (2  Kent's  C.  597,  598, 
699,  last  ed. ;  Chitty  on  Con.  570.)  And  a  party  to  such  contract 
may  take  advantage  of  such  illegality.  (Chitty  on  Con.  570,  571, 
note ;  Id.  576,  last  ed.) 

VIL  There  was  error  in  the  Judge's  directing  the  general  ver- 
dict, found  by  the  jury  in  favor  of  the  defendant,  to  be  changed 
into  a  verdict  for  the  plaintiff.    It  being  an  action  for  the  recovery 
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of  money  only,  the  jury  had  a  right  to  find  a  general  verdict 
(Code,  §  261,  (216,)  p.  274,  last  ed.)  And,  as  the  special  finding 
of  facts  was  not  inconsistent  with  the  general  verdict,  the  Judge 
had  no  authority  to  change  it  under  §  262  of  the  Code. 

VILL  It  was  part  of  the  arrangement,  between  the  bank  and  the 
defendant^  that  the  former  should  hire  the  banking  house  of  the 
defendant,  at  the  comer  of  Greenwich  and  Duane  streets,  for  two 
years,  firom  the  1st  of  November,  1854^  at  the  rent  of  $2000  per 
aQnnm,  as  will  appear  by  the  minutes  of  the  board  of  directors. 
The  bank  took  possession  of  the  banking  house,  under  the  agree- 
ment, and  transacted  their  business  there,  but  fidled  in  about  thirty 
days  thereafter.  The  building  was  not  otherwise  rented  or  occu- 
pied during  the  two  years,  and  the  bank  is  indebted  to  the  defend- 
ant for  the  two  years'  rent^  amounting  to  $4000. 

IX.  Upon  the  whole  case,  the  defendant  is  entitled  to  judgment 

By  the  Coubt.  Boswobth,  J. — ^The  cause  of  action,  stated 
in  the  complaint,  is  a  promissory  note  for  $10,000,  made  by  the 
defendant,  dated  the  Slst  of  October,  1854,  payable  60  days  after 
its  date,  and  alleged  to  have  been  made  and  delivered  by  the  de- 
fendant to  the  bank. 

The  answer  sets  up  four  defences : — 

1.  It  alleges,  generally,  that  th^  bank  paid  no  value  for  the 
note,  and  obtained  it  fraudulently  from  the  defendant 

2.  That  the  note  was  given  to  the  bank  for  shares  of  its  stock, 
amounting  to  $10,000,  which  stock  the  defendant  bought  of  the 
bank,  by  reason  of  false  and  fraudulent  representations  of  its  of- 
ficers, that  the  stock  was  worth  above  par,  when,  in  truth,  it  was 
worthless  and  of  no  value. 

3.  That  the  note  was  received  by  the  bank,  "  for  the  amount  of 
the  stock  of  the  said  bank  issued  to  the  said  defendant,  and  was 
discounted  by  said  bank,  contrary  to  the  provisions  of  the  first 
section"  of  the  article  of  the  Revised  Statutes  of  New  York,  en- 
titled, "  Regulations  to  prevent  the  Insolvency  of  Moneyed  Cor- 
porations, and  to  secure  the  Rights  of  their  Creditors  and  Stock- 
holders," whereby,  it  is  insisted,  that  such  reception  of  the  note 
was  unlawful,  and  that  the  note  is  void. 

4.  That  on  defendant's  consenting  to  purchase  $10,000  of  the 
stock  of  the  bank,  at  the  request  of  its  officers,  and  on  certain  rep- 
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lesentations  made  by  them  as  to  its  value,  he,  at  the  request  of 
the  bank,  to  secure  the  payment  of  said  $10,000,  assigned  to  one 
of  its  directors  a  bond  and  mortgage,  made  by  one  Birkbeck,  for 
$12,933,  and  at  the  request,  and  for  the  accommodation  of  the 
bank,  he  made  the  note  in  question  for  the  amount  of  the  stock, 
and  gave  it  to  the  bank,  and  that  the  note  and  bond  and  mort- 
gage were  transferred  to  the  plaintiff  at  the  same  time,  and  are 
in  its  possession,  as  receiver. 

It  insists  that  this  assignment  of  the  bond  and  mortgage,  and 
also  the  note,  are  void. 

The  answer  then  sets  up  a  counter-claim,  the  particulars  of 
which  need  not  be  stated. 

When  the  evidence  was  closed,  the  defendant  requested  the 
Court  to  charge  several  propositions,  which  "  the  Judge  stated 
he  should  refuse  to  charge,  and  should  overrule  for  the  purposes 
of  this  trial,  and  should  reserve  all  questions  of  law  for  the  Gen- 
eral Term."  To  which  ruling  of  the  Judge,  the  defendant's  coun- 
sel then  excepted. 

The  Judge  then  submitted  four  questions  of  fact  specially  to 
the  jury,  and  directed  "  the  jury  to  answer  the  said  questions 
specifically,  and  to  find  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed,  subject  to  the  opinion  of  the  Court,  on  a  case  to 
be  made,  and  subject  to  adju9tment."  No  exception  was  taken 
to  this  form  of  submitting  the  cause  to  the  jury,  or  to  the  instruc- 
tion to  find  a  verdict  for  the  plaintiff,  except  such  as  may  be  in- 
volved in  the  previous  exception  to  the  refusal  of  the  Court  to 
give  the  instructions  requested. 

The  jury  answered  each  of  the  four  questions.  The  case  fur- 
ther states,  "  that  the  jury  also  found  a  verdict  for  the  defendant; 
but  the  Court,  deeming  the  verdict  to  be  inconsistent  with  tbe 
special  finding  of  the  jury,  upon  the  questions  submitted  to  tbenii 
set  aside  the  same,  and  ordered  a  verdict  for  plaintiff  for 
$11,397.91,  subject  to  the  opinion  of  the  Court  at  General  Term, 
upon  exceptions  taken  upon  the  trial,  and  also  upon  a  case  to  be 
made,  and  also  subject  to  adjustment  as  to  the  amount." 

"  To  which  action  of  the  Judge,  in  directing  the  verdict  to  be 
(hanged  as  aforesaid,  the  counsel  for  the  defendant  then  and  there 
excepted." 

In  our  view  of  this  case,  in  tbe  form  in  which  it  is  presented, 
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it  becomes  necessary  to  determine  whether  the  Court  at  General 
Temi  must  treat  it  as  one  in  which  a  general  verdict  has  been 
rendered  for  the  defendant,  whereby  all  controverted  fiicts  have 
been  determined  in  his  &yor,  except  those  found  in  answer  to  the 
questions  specially  submitted. 

If  that  view  of  the  case  should  be  taken,  the  plaintiff  cannot 
bave  judgment  in  its  &vor,  unless  entitled  to  it  upon  the  facts 
found  in  answer  to  the  four  questions,  although  all  the  other  ma- 
terial facts  in  issue  should  be  found  in  &vor  of  the  defendant 

In  such  a  view  of  the  case,  it  would  be  improper  for  the  Court 
to  look  into  the  evidence,  to  be  influenced  by  its  own  conclusionfl 
of  &ct,  as  it  would  form  them  upon  the  evidence.  It  can  only 
look  at  the  &cts  established  by  the  general  verdict,  and  those 
found  in  answer  to  the  four  questions  submitted. 

If  the  latter  are  consistent  with  the  former,  a  general  verdict 
for  the  defendant  would  entitle  him  to  a  judgment  K  incon- 
sistent with  the  general  verdict,  the  special  findings  must  control 
it,  and  such  a  judgment  be  given  as  they  require. 

The  Court,  at  the  trial,  could  not  have  ordered  a  general  ver- 
dict for  the  plaintiff  unless  of  the  opinion  that,  upon  the  evi- 
dence, all  the  controverted  &cts,  except  those  embraced  in  the 
questions  submitted,  were  clearly  with  the  plaintiff. 

It  is  the  province  of  a  jury,  in  every  action  for  the  recovery  of 
money  which  may  be  submitted  to  them,  to  find  either  a  general 
or  special  verdict    (Code,  261.) 

The  jury  were  instructed  to  find  a  general  verdict  for  the  plain- 
ti£E^  but  they  disregarded  the  instruction  and  found  one  in  favor 
of  the  defendant 

According  to  the  case,  we  are  not  at  liberty  to  conclude,  that  on 
rendering  their  verdict,  the  jury  were  reminded  that  they  had 
probably  forgotten  the  direction  to  find  a  verdict  for  the  plaintiff 
for  the  amount  of  its  claim,  and  that  thereupon  the  jury  cor- 
rected an  unintentional  error,  and  gave  a  general  verdict  for  the 
plaintiff. 

The  case  states  that  the  Court  set  aside  the  verdict,  and  ordered 
one  in  &vor  of  the  plaintiff,  because  the  general  verdict  was 
deemed  to  be  inconsistent  with  the  special  finding  upon  the  ques- 
tions submitted.  / 
It  could  not  be  set  aside  for  any  such  reason,  even  if  the  &ct 
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was  as  the  case  states  it  was  assumed  to  be.  Judgment  might  be 
giren  for  the  plaintiff,  notwithstanding,  if  the  &cts  speciallj 
found  warranted  it,  but  the  general  verdict  would  remain  on  the 
record  in  the  form  it  was  rendered* 

Although  the  general  verdict  was  vacated  at  the  trial,  we  do 
not  feel  at  liberty,  in  disposing  of  the  motion  before  us,  to  decide 
the  case  otherwise  than  as  we  should  deem  it  our  duty  to  do,  if 
the  verdict  had  be^n  left  as  the  jury  rendered  it 

In  this  view,  the  defendant  has  recovered  a  general  verdict  in 
his  &vor,  and  certain  facts  have  been  specially  found. 

Do  the  facts,  thus  specially  found,  entitle  the  plaintiff  to  a 
judgment,  although  all  the  other  material  fitcts,  put  at  issue  by 
the  pleadings,  are  to  be  deemed  to  have  been  found  for  the  de- 
fendant? 

As  to  the  first  and  second  defences,  it  is  enough  to  say,  that  the 
juiy  have  found  that  the  defendant  purchased  $10,000  of  the 
capital  stock  of  the  bank ;  that,  although  its  value  was  misrepre- 
sented, the  representations  made  were  merely  expressions  of  an 
erroneous  but  honest  opinion.  Its  value  was  a  matter  of  estimate 
and  opinion,  and  there  can  be  no  pretence  that  any  thing  was 
done  to  mislead  the  defendant  He  was  invited  to  examine  the 
condition  and  assets  of  the  bank,  and  had  an  opportunity  to  do  so. 

The  special  finding  negatives  the  defence  of  fraud,  and. the 
stock,  although  found  to  be  worthless,  had  enough  of  value  to 
uphold  a  promise  to  pay  the  stipulated  price.  To  constitute  a 
defence  to  an  action  to  recover  the  contract  price  for  property 
sold,  it  is  necessary  to  prove  more  than  that  the  vendor  enter- 
tained and  expressed  an  erroneous  opinion  as  to  its  value,  in 
which  the  purchaser  chose  to  confide,  instead  of  exercising  his 
own  judgment  exclusively,  or  consulting  the  opinions  of  others 
more  competent  to  judge  of  it  than  himself  He  must  show  that 
some  deceit  was  practised,  to  put  him  off  his  guard.*  {MoOracken 
V.  Gholwdl,  4  Seld.  1S3 ;  Johnsm  v.  IHtus,  et  aZ.,  2  Hill,  606 ; 
Faj/a  Adm,  v.  Richardsy  21  Wend.  626 ;  Van  I^  v.  Harriaon^ 
6  Hill,  63-69.) 

Although  the  jury  have  found  the  stock  to  have  been  worth- 
less at  the  time  of  the  defendant's  purchase  of  it,  the  evidence  is 
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dear  that  it  was  sold  at  auction  in  the  following  November,  at 
83  and  82f  per  cent ;  and  that  the  defendant,  in  &ct,  actually  sold 
$2000  of  it,  in  amount,  and  transferred  the  other  $8000,  as  secu- 
rity for  a  loan.  It  had  enough  of  value,  in  the  absence  of  all 
fraud  or  deceit  in  the  sale,  to  make  the  purchaser  of  it  liable  to 
pay  the  contract  price. 

With  reference  to  the  fourth  defence,  it  is  obvious,  inasmuch  as 
ihat  asserts  that  the  defendant  purchased  the  stocks,  and  as  the  jury 
haye  found  that  it  was,  in  &ct,  purchased,  and  without  any  fraud 
practised  by  the  bank  or  its  officers,  that  the  defendant  should 
pay  the  note,  as  he  gave  it  to  the  bank  for  the  amount  of  the  stock, 
aldiough  the  bank  requested,  as  an  accommodation  to  itself,  that 
this  evidence  of  liability  for  the  purchase  should  be  given.  On 
the  theory  of  the  fourth  defence,  the  stock  was  the  consideration  for 
the  note,  and  the  note  was  given  for  the  stock,  and  this  particular 
obligation  was  given  to  accommodate  thebank — ^the  accommodation 
coDsistiDg  in  its  having  the  defendant's  note,  which  it  might  pos- 
sibly use,  while  the  credit  was  running,  instead  of  the  transaction 
being  left  to  result  in  a  mere  claim  for  stock  sold  and  delivered. 

The  third  defence  is  the  one  of  most  difficulty.  That  asserts, 
that  the  note  in  question  ''was  taken  and  received  by  the  said 
Empire  City  Bank,  for  the  amount  of  the  stock  of  the  said  bank 
issued  to  the  said  defendant^  and  was  discounted  by  the  said  bank, 
contrary  to  the  provisions  of  the  first  secHon^^  of  the  article  of  the 
statute  referred  to. 

We  think  it  just  to  hold,  that  the  defendant  meant  to  be  under* 
stood  as  alleging  that  this  note  was  given  and  received  for  the 
stock  so  issued,  or  was  diacounted  to  furnish  the  defendant  the 
means  to  pay  for  the  stock. 

We  therefore  assume,  as  the  most  favorable  view  for  the  defend- 
ant of  which  the  terms  of  this  part  of  the  answer  admit,  that  the 
note  was  delivered  and  received  in  payment  for  the  stock,  or  that 
the  note  was  made  and  discounted  to  furnish  means  to  the  defend- 
ant with  which  to  pay  for  the  stock. 

These  were  the  facts  which  the  defendant  attempted  to  establish 
at  the  trial ;  and,  on  the  argument  before  us,  it  was  contended  by 
the  defendant  that  such  facts  were  sufficiently  proved. 

Sub.  8  of  the  1st  section  of  the  article  of  the  Bevised  Statutes, 
which  is  alleged  to  have  been  violated,  declares  it  not  to  be  lawful 
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for  the  directors  of  any  moneyed  corporation  lo  discount  or  receive 
any  note  '^  in  payment  of  any  instalment  actually  called  in  and 
required  to  be  paid,  or  with  ike  intent  of  providing  the  means  of 
midcing  such  payment" 

This  language  clearly  refers  to  an  original  subscriber  for  stock, 
and  to  the  payment  of  the  sum  so  subscribed.  The  object  of  this 
statute  is,  to  require  an  actual  cash  payment  of  the  whole  subscrip- 
tion ;  and  sub.  4  is  designed  to  prevent  the  withdrawal  of  any  part 
of  it,  by  discounting  any  note  of  such  stockholder,  with  intent  to 
enable  him  to  withdraw  it. 

It  becomes  material,  therefore,  to  ascertain  in  what  sense  the 
word  "  issued*^  is  used  in  setting  up  tbis  defence. 

The  second  and  fourth  defences  describe  the  transaction  as  a 
purchase  by  the  defendant  of  the  capital  stock  of  the  bank. 

The  third,  fourth  and  fiilh  of  the  defendant's  printed  points, 
presented  on  the  argument'  of  the  present  motion,  assert,  that  the 
stock  which  the  defendant  purchased,  and  for  which  the  note  in 
suit  was  given,  was  stock  which  the  bank  had  previously  bought 
at  auction,  for  its  own  benefit,  which  purchase  is  alleged  to  be 
illegal,  because,  as  it  is  insisted,  the  bank  could  have  had  no  sur- 
plus profits  with  which  it  could  purchase  or  pay  for  it 

The  jury  have  found,  in  answer  to  the  third  question  submitted, 
the  fact  of  an  actual  purchase  of  the  stock,  and  of  the  transfer  of 
it  to  the  defendant 

We  think  it  just  to  Conclude,  that  the  word  "issued,"  as  em- 
ployed in  stating  the  third  defence,  was  employed  as  synonymous 
with  transferred  or  assigned ;  and  that  no  more  was  meant  to  be 
affirmed,  thi^n  that  the  bank  had  sold  and  transferred  $10,000  of 
its  capital  stock,  and  taken  this  note  in  payment,  or  had  discounted 
the  note  to  furnish  means  to  the  defendant  to  make  such  payment 

We  have  not  been  referred  to  any  statute  declaring  it  to  be 
unlawful  for  a  bank  to  sell,  on  credit,  shares  of  its  stock  which  it 
may  have  previously  purchased,  or  to  take  a  note  for  the  amount, 
payable  at  the  expiration  of  the  stipulated  credit  Unless  such, 
a  statute  exists,  the  fact  of  such  a  sale,  on  credit,  and  receiving  the 
purchaser's  note  for  it,  would  not  render  the  note  void.* 

The  fact  that  the  bank  had  previously  purchased  this  stock  at 

«  7%s  OUif  BofUk  of  Columbu9  y.  £rvc$  S  Fox  (lY  N,  Y,  R,  507). 


NEW  YORK— OCTOBER,  1857.  91 

United  States  Tnitt  Co.  v.  Dennis  Harris. 

auction,  and  paid  for  it  out  of  its  capital,  instead  of  its  surplos 
profits,  is  not  alleged  in  the  answer ;  and  that  fact,  if  it  were  so, 
would  not  prevent  its  acquiring  title  to  the  stock  so  purchased, 
as  between  itself  and  its  vendor.  To  what  consequences  or  pen^ 
alties  the  directors,  consenting  to  such  a  transaction,  might  be  sub- 
jected, is  a  question  which  does  not  now  arise. 

The  bank  having  become  owner  of  the  stock,  and  having  sold 
and  transferred  it  to  the  defendant,  he  is  liable  to  pay  for  it  the 
price  at  which  he  bought  it 

We  conclude,  therefore,  that  there  is  nothing  stated  in  the  third 
defence,  after  conceding  the  fact  to  be,  as  the  jury  have  found, 
that  the  stock  alleged  to  have  been  "  issued"  was  stock  "  trans- 
ferred" to  the  defendant,  on  a  purchase  of  it  by  him  from  the 
bank,  which  can  exempt  the  defendant  from  liability  to  pay  the 
note  which  he  gave  for  it. 

If  we  look  into  the  evidence,  with  a  view  to  ascertain  whether 
the  trial  proceeded  on  the  theory  of  the  third  defence  being  such 
as  we  have  construed  it  to  be,  we  shall  find  that  it  is  free  from 
doubt,  that  the  defendant  purchased  this  amount  of  stock  from 
the  bank,  after  it  had  been  organized  and  was  in  full  operation. 
It  was  not  attempted  to  be  proved  that  the  defendant  was  an 
original  subscriber.  It  also  appears  that  the  stock  was  paid  for 
in  money.  The  note  was,  in  fact,  discounted ;  but  the  evidence 
is  entirely  satisfactory,  that  the  bank  refused  to  discount  it,  to 
furnish  the  defendant  means  with  which  to  pay  for  the  stock,  and 
that  after  such  refusal,  it  was  discounted,  upon  the  collateral  se- 
curity of  a  bond  and  mortgage  for  its  payment  at  maturity ;  and 
the  evidence  is  quite  strong,  that  the  stock  was  paid  for,  by  a 
check  drawn  on  another  bank. 

As  to  the  supposed  counter-claim,  we  think  that  none  is 
stated. 

It  consists  of  a  claim  for  rent  of  a  building,  hired  of  the  defend- 
ant for  two  years  from  the  first  of  November,  1854,  at  a  rent  of 
$2,000  per  annum.  « 

The  receiver  was  appointed  the  29th  of  January,  1856,  the  note 

in  suit  fell  due  on  the  2d  of  that  month,  and  no  rent  would  be 

due  until  November,  1855.    Such  rent  could  not  be  set  off  in  this 

action. 

We  think  there  is  nothing  in  any  of  the  defences  alleged,  as- 
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Burning  so  much  of  them  to  be  true  as  stated,  as  is  not  negatived 
by  the  facts  specially  found,  which  can  impair  the  legal  eflFect 
of  the  facts  established ;  yiz.,  that  the  defendant  purchased  stock 
of  this  bank  to  the  amount  of  $10,000,  and  agreed  to  pay  that 
price  for  it,  and  that  he  was  not  induced  by  fraud  to  make  the 
purchase ;  and,  having  taken  a  transfer  of  the  stock  on  such  a  pur- 
chase, he  is  liable  to  pay  the  contract  price.  And,  if  we  must  as- 
sume that  the  note  was  given  for  the  stock,  we  think  it  is  valid, 
and  that  judgment  should  be  entered  for  the  plaintiff  on  the 
verdict. 
Judgment  was  entered  accordingly. 


Barbara  Burger,  by  her  next  friend,  plaintiff  and  respondent, 
V.  Thohas  Whitk,  et  oZ.,  defendants  and  appellants. 

It  Ib  within  the  discretion  of  the  Conrt,  aifler  the  evidence  is  stated  to  be  closed,  to 
open  the  case,  and  permit  farther  evidence  to  be  given. 

When  a  party,  moving  for  a  new  trial,  is  not  entitled  to  it,  as  a  matter  of  rights 
he  can  not,  on  an  appeal  by  him  from  an  order  granting  it  on  terms,  procure  its 
reversal  by  reason  of  such  terms.  They  are  matters  resting  purely  in  discre- 
tion, and  are  not  reviewable  on  appeal. 

Where  a  hasband  does  nothing  for  the  support  of  his  wife,  and  she,  having  a 
separate  property,  employs  herself  in  trading  therewith,  with  his  knowledge 
and  assent,  he  neither  assisting  nor  interfering  therewith,  such  property  does 
not  become,  in  equity,  liable  for  his  debtai  It  remains,  with  its  proceeds  and 
profits,  her  sole  and  separate  property.  J^eeman  v.  Orser,  (6  Duer,  476,)  com- 
mented on,  and  distinguished  from  this  case. 

(Before  Bobwobth  and  Woodbctt,  J.  J.) 

Heard,  ifune  17th ;  decided,  November  7th,  1857. 

This  action  comes  before  the  Court,  at  General  Term,  on  an. 
appeal  by  the  defendants  from  an  order  granting  a  new  trial,  in 
respect  to  the  question  of  damages,  on  terms,  and  also  from  the 
judgment  entered  on  a  verdict  in  favor  of  the  plaintiff 

It  was  tried  in  June,  1855,  before  Mr.  Justice  Bosworth  and  a 
jury.    The  plaintiff  is  a  married  woman. 

The  action  was  brought  by  her,  January  8d,  1855,  against  the 
defendants,  for  taking  and  carrying  away,  on  the  80th  of  December, 
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1854,  and  Gonverting  to  their  own  use  certain  meats  and  other 
provisiona,  being  the  stock  in  trade  of  a  batcher's  stall,  which  she 
daims  as  her  separate  property. 

The  defendants  justify  the  taking,  under  an  execution  against 
Michael  Burger,  (husband  of  the  plaintiff,)  and  deny  that  the 
goods,  etc.,  taken,  were  in  the  possession  of  the  plaintifE^  or  were 
her  property. 

The  evidence  given  on  the  part  of  the  plaintiff,  on  the  trial, 
tended  to  show,  that  in  1850  or  in  1861,  or  in  both  years,  the 
plaintiff  by  inheritance,  and  as  next  of  kin,  became  entitled  to  a 
share  in  the  estate  of  her  &ther,  and  that,  about  that  time,  it  was 
collected  by  her  brother-in-law,  Charles  Burger,  under  a  powerof 
attorney,  and  brought  to  this  country,  to  the  amount  of  several 
thousand  dollars. 

That,  for  several  years  past,  her  husband  has  passed  his  time 
about  porter-houses,  leading  an  idle  life— doing  nothing  for  the 
support  of  his  wife. 

That  in  October,  1864,  prior  to  the  taking  complained  of,  the 
plaintiff  purchased,  with  a  portion  of  the  money  received  from  the 
estate  of  her  &ther,  a  batcher's  shop  in  the  First  Avenue,  in  this 
dty,  and  stocked  it  with  meats,  employing  her  brother-in-law, 
Charles  Burger,  to  make  the  purchases,  kill  the  cattle  and  collect 
bills. 

That  she  devoted  her  own  time  and  labor,  daily,  to  the  buai* 
ness,  superintending  the  shop,  etc.,  employed  another  assistant 
and  paid  him,  and  carried  on  a  "  large  business."  There  was 
evidence  that  her  husband  knew  of  this,  and  he  was  sufficiently 
shown  to  have  assented  to  it 

The  goods  taken  were  the  meats,  etc,  in  the  shop  so  occupied 
by  her.  Whether  the  business  was  profitable  or  not  does  not  dis- 
tinctly appear,  and  it  is  impossible,  from  the  evidence,  to  say 
whether  any  portion  of  the  property  taken  was  obtained  by  in* 
vesting  profits  previously  accrued.  Some  of  the  evidence  would 
indicate,  that  the  principal  moneys  invested  were  greater  in  amount 
than  the  value  of  the  property  found  as  damages  by  the  jury. 

On  the  other  hand,  there  was  evidence  tending  to  impair  the 
credibility  of  Charles  Burger,  the  plaintiff's  principal  witness, 
and  some  evidence  that  the  plaintiff's  husband  sometimes  assisted 
his  wife  in  the  shop. 
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The  defendants'  counsel  requested  the  Judge  to  charge  the  jury, 
that,  in  case  either  Jacob  Burger  (the  husband)  or  the  plaintiff 
bestowed  their  daily  labor  in  and  upon  the  business  carried  on, 
and  "  such  labor  was  a  part  of  the  avails  with  which  the  property 
in  dispute  was  purchased,  then,  in  that  case,  the  plaintiff  could  not 
recover." 

The  Judge  charged,  among  other  things,  that  a  married  woman, 
having  no  property  of  her  own,  cannot  carry  on  business,  and,  by 
purchasing  in  her  own  name,  or  on  her  own  credit,  become  the 
owner  of  the  property  so  used,  nor  of  property  purchased  with 
the  profits  resulting  from  such  business.  That,  in  judgment  of 
law,  such  property  is  the  property  of  her  husband,  and  may  be 
taken  on  an  execution  against  her  husband.  But  that  she  may 
buy,  with  her  separate  estate,  any  property  she  pleases,  and  it  will 
be  hers,  and  cannot  be  taken  on  such  execution,  and  she  may  sell 
any  property  which  she  has  so  bought,  and  the  consideration  re- 
ceived will  be  hers. 

That  the  husband  is  entitled  to  the  services  of  his  wife,  and  is 
bound  to  provide  for  her  support. 

That,  in  this  case,  the  practical  question  is,  did  she  (the  plaintiff) 
purchase  this  property  exclusively  with  her  own  money,  and 
carry  on  the  business  without  any  assistance  from,  or  interference 
of  her  husband.  If  she  did,  and  if  he  did  nothing  for  her  sup- 
port, she  is  entitled  to  recover,  notwithstanding  she  bestowed  her 
labor  and  services  in  and  about  the  business,  and  thus  added,  to 
the  extent  of  their  value,  to  the  profits  of  the  business ;  but  if 
she  allowed  her  husband  to  interfere  with  the  business,  or  to  con- 
trol it,  or  if  he  labored  in  it  in  carrying  it  on,  it  must  be  treated 
by  you  (the  jury)  as  his  property,  and  the  defendants  will  be  en- 
titled to  your  verdict. 

To  the  refusal  of  the  Judge  to  charge  as  requested,  and  to 
that  portion  of  the  charge  which  stated  that,  notwithstanding  she 
bestowed  her  labor,  etc.,  she  might  recover,  if  her  husband  did 
nothing  for  her  support,  etc.,  as  above  recited,  the  defendants  ex- 
cepted. 

On  the  trial,  after  the  parties  had  both  rested,  and  the  summing 
up  was  begun,  the  Judge  opened  the  case  to  permit  proof  of  the 
value  of  the  property  taken ;  and  it  being  stated  by  the  defend- 
ants that  their  witnesses  on  that  subject  had  left  court,  the  Judge 
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gave  the  defendants  until  the  next  morning  to  produce  their  wit- 
nesses on  that  subject 

A  motion  was  made  for  a  new  trial,  upon  what  precise  grounds 
it  does  not  appear,  but  the  Judge  at  Special  Term,  apparently, 
thought  that  the  defendant  may  have  been  surprised  by  this 
course  of  proceeding,  in  regard  to  the  question  of  the  value  of 
the  property,  and  made  an  order  permitting  a  new  trial,  if  the  de- 
fendants would  confine  the  inquiry,  on  such  trial,  to  that  sole 
question. 

The  defendants  appealed,  as  well  from  the  order  made  on  the 
motion  for  a  new  trial,  as  from  the  judgment  entered  upon  the 
verdict 

J.  M,  Eager^  for  respondent  (plaintiff). 

A.  L,  Pinney^  for  appellants  (defendants). 

By  the  Court.  Woodruff,  J. — ^There  was  no  sufficient 
ground  for  ordering  a  new  trial,  as  upon  a  verdict  against  evi- 
dence. The  testimony  is,  in  some  degree,  conflicting.  That  of 
the  plaintiff's  principal  witness,  Charles  Burger,  is,  in  some  partic- 
ulars, contradictory  of  itself.  The  credibility  of  some  of  the  testi- 
mony was  in  question,  but,  after  a  careful  examination  of  the 
efidence,  as  it  appears  on  paper,  we  are  clear  that  the  verdict  of 
the  jury  must  stand.  Even  though  we  were  suspicious  of  the  truth 
of  the  plaintiff's  case,  we  should  be  constrained  to  say,  that,  with 
the  witnesses  before  them,  the  jury  frere  better  able  to  dispose  of 
the  questions  of  fact,  amid  inconsistencies,  contradictions  and  ques- 
tions of  integrity  in  the  witnesses,  than  we  are;  and  as  the  case 
now  appears,  on  paper,  we  cannot  say  that  a  preponderance  of 
evidence  is  not  in  the  plaintiff's  favor. 

As  to  the  qualification,  annexed  by  the  Judge  at  Special  Term, 
it  must  suflBce  to  say,  that  the  granting  of  the  new  trial  was  not  a 
matter  of  right,  if  the  verdict  was  not  against  evidence,  and  no  rule 
of  law  was  violated ;  and  upon  this  view  the  Judge  at  Special 
Term  appears  to  have  acted.  No  error  was  committed  by  the 
Judge  at  the  trial,  in  opening  the  case,  after  the  parties  had  rested : 
it  was  entirely  discretionary  with  him  to  do  so  or  not 

The  permission,  therefore,  given  at  Special  Term  to  the  defend- 
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was  not  a  right 

If,  ther^efore,  no  error  in  law  was  committed  at  the  trial,  the 
judgment  and  liie  order  appealed  from  must  both  be  affirmed. 

Whatever  subdivisions  may  be  made  of  the  subject,  there  is,  in 
truth,  but  one  question,  viz. :  Where  a  husband  does  nothing  for  the 
support  of  his  wife,  may  she  employ  her  separate  property  in  trade, 
bestowing  therein  her  own  time  and  labor,  and  yet  retain  the  capi- 
tal and  profits  as  her  separate  estate?  or  does  the  &ct,  that  her 
services  are  devoted  to  tiie  prosecution  of  the  business,  make  the 
whole  property  her  husband's,  or  subject  it  to  the  payment  of  his 
debts? 

The  jury,  in  this  case,  must  be  taken-  to  have  found,  that  the 
property,  employed  by  the  plaintiff  in  her  business,  was  purchased 
by  her,  with  her  separate  estate  received  by  her  from  her  father. 

That  her  husband  is,  what  the  witnesses  have  described,  in 
terms  of  marked  significance,  an  idle  fellow  ;— 

That  he  has,  for  some  years,  passed  his  time  around  porter- 
houses and  beer-cellars,  and  does  nothing  for  the  support  of  his  wife. 

That,  left  in  this  way  to  provide  for  her  own  support,  she  has 
occupied  herself  in  conducting  a  meat  shop,  and  invested  therein 
her  own  separate  property ;  and  if  any  profits  have  been  derived 
from  this  employment  of  her  separate  property,  combined  with  her 
labor,  both  capital  and  profits,  now,  consist  in  the  meats  which  ike 
defendants  have  seized,  as  the  property  of  her  husband,  and  ap- 
plied to  the  payment  of  a  judgment  against  him. 

The  case  of  Freeman  v.  Orser^  decided  at  the  General  Term  of 
this  Court^  in  March,  1856,*  must  be  taken  to  decide,  that  where 
a  married  woman  having  a  separate  property  engages  therewith 
in  trade,  and  she  and  her  husband  unite  their  labor  and  services 
in  carrying  it  on,  living  together,  apparently,  out  of  the  proceeds 
of  the  business  so  jointly  conducted,  and  the  profits  of  such  busi- 
ness are  added  to  the  capital  employed,  the  whole  property  loses 
its  separate  character,  and  ceases  to  be  exempt  from  liability  for 
the  husband's  debts. 

With  this  rule,  as  applied  in  the  case  then  before  the  Court,  we 
do  not  deem  it  necessary  to  contend. 

*  FnoMHi  T.  Orur  (6  Duer,  476)., 
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Not  do  we  deem  it  neoesBairy  to  refer  to  %he  antiiorities  dis- 
cuflBed  in  the  opiiii(m  of  Mr.  Justioe  Sloesoa  in  that  case,  nor 
to  repeat  the  able  argument  by  which  the  condoaionB  are  sus- 
tained. 

If,  in  the  progress  of  those  arguments,  propositions  are  stated 
which  are  in  conflict  with  the  right  of  the  plaintiff  to  retain  her 
verdict  in  this  case,  we  think  they  should  be  understood  with  re* 
ferenoe  to  the  state  of  &cts  then  before  the  Oourt,  and  should  be 
limited  to  the  circumstances  to  which  tiiey  are  applied. 

Widi  the  statement  of  the  general  rules  applicable  to  the  sepa- 
rate estate  of  a  married  w<»nan,  and  her  power  over  it,  we  fully 
eoncur. 

The  general  rule,  that  a  husband  is  ^ititled  to  the  services  of 
his  wife,  is  not  abrogated  by  the  Statutes  of  1848  and  1849.  But 
it  may  be  plaunbly,  and,  we  think,  justly  insisted,  that  those 
statutes,  in  conferring  upon  her  the  power  to  receive,  hold  and 
dispose  of  property,  as  if  she  were  a  feme-sdk^  have,  by  necessary 
implication,  authorized  her  to  devote  so  much  of  her  time  to  her 
separate  estate  as  may  be  necessary  for  its  care  and  disposal.  A 
power  to  receive,  hold  and  dispose  of  property,  would  seem  to 
imply  tibie  right  to  employ  therein  so  much  of  her  time  and  labor 
as  may  be  necessary,  to  enable  her  to  avail  herself  of  the  benefit 
of  the  statute. 

Again,  the  general  rule,  that  a  married  woman  is  not  compe- 
tent to  make  contracts  binding  herself  personally,  is  not  altered  by 
the  statutes  referred  to.  But,  on  the  other  hand,  she  could,  in 
equity,  charge  her  separate  estate,  before  these  statutes  were 
passed ;  and  she  certainly  has  no  less  power,  in  that  respect,  un- 
der the  acts  referred  to. 

A  married  woman  could  not,  as  a  general  rule,  become  a  sole 
trader,  and  enjoy  the  proceeds  and  profits  of  a  business  carried  on 
by  herself  except  in  virtue  of  a  valid  arrangement,  amounting, 
in  substance,  to  a  settlement  assented  to  by  her  husband.  But, 
under  such  an  arrangement,  she  would  be  protected  in  equity, 
and  the  profits  of  the  business  would  be  deemed  her  separate  es- 
tate, and  would  not  be  liable  for  the  debts  of  the  husband.  Such 
an  arrangement  was,  ordinarily,  effected  by  the  intervention  of 
trustees,  and,  now,  it  may,  no  doubt,  be  effected  without  that  inter- 
vention. 

B.— n.  7 
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An  agreement}  made  by  the  hdsband,  in  artidea  executed  be- 
fore marriage,  in  consideration  of  marriage,  that  she  might  carry 
on  business  on  her  sole  account,  would  secure  to  her,  her  earnings 
in  such  trade,  as  her  separate  property,  and  those  earnings  would, 
in  equity,  be  protected.  Under  the  statutes  referred  to,  trustees 
being  dispensed  with,  she  may,  under  such  ante-nuptial  contract, 
employ  her  separate  estate  in  business  so  carried  on. 

A  settlement}  made  by  a  husband  after  marriage,  though  bind- 
ing on  himself  and  his  representatives,  may  be  impeached  by  his 
creditors  as  a  voluntary  settlement,  unless  it  be  made  upon  valu- 
able consideration.  But  it  is  not  clear,  that,  under  all  circum- 
stances, the  assent  of  the  husband  to  her  employing  her  own  time, 
in  the  care  and  management  of  her  own  separate  property,  is  to 
be  deemed  a  gift  to  her  which  creditors  of  the  husband  may  im- 
peach ;  still  less  does  it  follow,  because  her  services  have  been  so 
devoted  to  the  management  of  her  property  as  to  have  added 
thereto,  that,  therefore,  her  husband's  creditors  may  treat  the 
whole  as  the  property  of  the  husband,  and  seize  it  for  his  debts. 
We  are  not  aware  that  the  existence  of  the  conjugal  relation 
gives  to  the  husband's  creditors  such  a  right  to  her  services,  that 
the  assent  of  Vhe  husband  may  not  permit  her  to  employ  them, 
for  her  own  benefit,  in  any  manner  she  may  choose.  The  ai^gu- 
ment  is,  that,  though  her  husband's  creditors  cannot  compel  her 
to  labor  for  their  benefit,  still,  if  she  do  labor,  and  her  labor  is 
productive,  although  her  husband  assent  to  her  enjoyment  of  the 
fruits  of  her  labor,  his  creditors  may  dissent,  and  may  take  those 
earnings,  in  spite  of  both. 

But  there  is  a  consideration,  connected  with  the  case  before  us, 
which  may,  and  ought  to  affect  the  rights  of  the  present  plaintiff 
in  a  manner  not  forbidden  by  the  principles  above  adverted  to, 
nor  by  the  case  of  IVeeman  v.  Orser, 

The  title  of  a  husband  to  the  services  of  his  wife,  is  connected 
with  his  correlative  duty  to  support  her.  The  wife  is  entitled  to 
her  support,  and,  if  her  husband  do  not  furnish  it,  she  may  earn 
it  for  herself    To  this  we  apprehend  there  will  be  no  dissent 

Again,  under  a  statute,  giving  to  her  the  right  to  hold,  and  en- 
joy, and  dispose  of  her  own  property,  and  the  rents,  issues  and 
profits  thereof,  as  if  she  were  a  feme-aokj  she  has  the  clear  right 
to  invest  that  properly  as,  in  her  discretion,  she  sees  fit;   and 
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if  sadi  inrestment  be  prodoctive  of  piofitB|  the  profits  are  lier 
own ;  and  we  think  it  equally  dear,  that  she  may  intrust  it  to 
a  third  person  to  trade  therewith,  and  account  to  her  for  the  profits. 

And  if  her  husband  do  not  support  her,  and  she  is,  therefore, 
pat  to  the  necessity  of  employing  her  own  labor  to  obtain  a  sup- 
port, we  perceive  no  reason,  in  equity,  why  she  may  not  devote 
that  labor  to  the  care  and  management  of  her  separate  proper^, 
making  it  thereby  productive  for  her  own  maintenance. 

This  is  no  new  doctrine.  Though  a  husband  could  not^  after 
marriage,  make  a  voluntary  settlement  of  property  upon  his  wife 
which  creditors  might  not  impeach;  ye^  it  is  said,  that  if  a 
husband  agree,  in  artides  before  marriage,  that  his  wife  may  carry 
on  business  on  her  sole  account^  or  if  he  permit  her  to  do  so 
afterwards,  what  she  earns  will  be  her  sole  and  separate  proper^, 
sabject  only  to  such  demands  arising  in  the  trade  whidi  should 
properly  be  charged  upon  it  And  the  case  of  a  married  woman 
deserted  by  her  husband,  seems  to  us  to  be,  in  prindple,  like  the 
present;  fer,  surely,  in  a  court  of  equity,  it  can  make  little  di£for- 
eoce  whether  a  husband  departs,  abandoning  his  wife  altogether, 
or  neglects  his  duty  to  support  her,  spends  his|time  at  porter- 
houses and  dram-shops,  virtually  abandoning  her,  and  adding  to 
her  trial  the  mortification  of  sharing  in  some  d^ree  his  disgrace. 

The  case  of  OecU  v.  Juxouj  (1  Atk.  278,)  is  an  example  of  de- 
sertion. The  husband  deserted  his  wife  and  children,  and  went 
abroad.  Her  firiends  provided  her  with  goods  with  which  to 
carry  on  business  as  a  milliner,  and  permitted  her  to  take  the 
profits.  Out  of  her  savings,  she  lent  money  and  recdved  notes. 
After  an  absence'of  some  years,  the  husband  returned,  possessed 
himself  of  the  goods  used  in  her  trade,  and  of  thenotes  recdved 
for  her  loans.  The  Court  of  Chancery,  on  her  application^  de- 
dared,  that  she  was  entitled  to  them,  as  her  separate  property, 
and  decreed  accordingly. 

See  this  subject  discussed,  and  other  cases  referred  to,  2  Boper 
on  Husband  and  Wife,  p.  171-2,  etc. 

We  condttde,  with  saying,  that  this  case  is  distinguishable  from 
Freeman  v.  Orser,  in  this,  that  there  the  business  was  carried  on 
by  the  husband  and  wife  jointly,  though  in  the  wife's  sole  name. 
The  earnings  of  the  wife  were  not  distinguishable  from  those  of 
her  husband ;  it  was  impossible  to  identify  her  sole  and  separate 
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property ;  it  had  been  abeorbed  in  the  busineas,  and  blended  with 
his  and  her  earnings. 

We  think,  that  wh^re  a  husband  does  nothing  for  the  support 
of  his  wife,  and  she,  having  separate  property,  employs  herself  in 
trading  therewith,  with  his  knowledge  and  assent,  he  neither  as- 
sisting nor  interfering  therewith,  such  property  does  not  become, 
in  equity,  liable  for  his  debts.  It  remains,  with  its  proceeds  and 
profits,  her  sole  and  separate  property. 

This  Court,  being  bound  by  tiie  rules  of  equity,  as  well  as  of 
law,  are  bound  to  recognize  the  equitable  rights  of  the  plaintiff 
in  this  respect 

It  follows,  in  our  judgment,  that  there  was  no  error  in  the 
Judge's  charge,  of  which  the  defendants  can  complain.  The 
Judge  went  very  fkr  in  their  &vor  when  he  said,  that,  "if  she 
allowed  her  husband  to  interfere  with  the  business,"  the  property 
must  be  treated  as  his  property. 

The  judgment  and  order  appealed  from  must  both  be  affirmed. 


Levy  v.  Cayanagh,  Eeoeiver,  etc. 

When  the  owner  of  goods  deliren  them  to  an  anolioneer  to  be  sold  on  his  aceonnt» 
behig,  at  the  time,  a  clerk  and  book-keeper  of  the  auctioneer,  and  the  auction- 
eer, with  the  knowledge  of  lael^  owner,  and  without  objection  from  him,  de- 
>  podta,  from  time  to  time^  the  proceeds  of  such  sale,  and  the  proceeds  of  sales 
for  others,  and  all  moneys  he  receires,  to  his  general  credit  in  bank,  and  draws, 
from  time  to  time,  i^inst  such  deponts,  checks  to  pay  debts  owing  to  his  cus- 
tomers, and  his  general  expenses,  such  owner  will  be  deemed  to  have  assented 
to  that  course,  and  he  will  become  a  general  creator  of  the  auctioaeer,  having 
such  rights  as  the  other  general  creditors,  and  no  greater. 

A  reociTer  of  the  property  of  such  auctioneer,  duly  app<4nted,  in  proceedings 
against  him  supplementary  to  execution,  will,  as  such,  be  vested  with  the  legal 
title  to  the  moneys  on  depodt,  and  be  entitled  to  payment  of  them  by  the 
bank,  in  preference  to  the  creditors  ownii^  ike  goods,  the  proceeds  of  which 
have  been  so  deposited. 

A  check  drawn  by  such  auctioneer,  in  iiAvor  of  such  owner,  on  such  bank,  for  the 
amount  of  the  proceeds  of  his  goods,  after  such  appointment  of  the  receiver  has 
been  perfected,  and  notice  thereof  given  to  the  bank,  and  an  assignment  of  an 
amount  of  sneh  deposit  equal  to  the  amount  of  such  check,  will  give  such  owo^r 
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DO  rlglit  of  a«d0ii  againit  the  bank,  nor  any  rigbt  to  tlia  money*  on  d«podt» 
they  haying  b««n  paid  into  ooiirt»  to  abide  the  reeolt  of  a  enit  to  detemine  the 
relatiye  right  of  enoh  owner,' and  of  enoh  reeeiyer  to  them. 
When  such  owner,  in  an  action  against  the  reeeiyer  to  enforee  his  elaim  to,  and  to 
reooyer  each  moneys,  as  part  of  the  case  made  by  his  eomplaint,  states  the 
drawing  of  the  check  and  the  making  of  sneh  assignment,  and  a  demand  of  the 
mooeys  by  yirtae  thenof,  and  prores  sneh  frets  by  soeh  assignor  on  the  trial, 
is  the  plaintiff  in  the  Judgment  on  wliich,  and  fur  whose  benefit  sneh  reeeiyer 
was  appointed,  admissible  as  a  witness,  in  sneh  action,  for  sneh  reeeiyer  ? 

(Before  Boss,  Gh.  J.  and  WooonufF,  J.) 

Heard,  October  6,  and  decided  Noy ember  14, 1867. 

This  action  comes  before  the  Court,  at  General  Term,  on  a  ver- 
dict ordered  to  be  taken  in  favor  of  the  plaintiff,  for  the  amount 
of  his  claim,  subject  to  the  opinion  of  the  Court  on  a  case  to  be 
made,  and  directed,  at  the  trial,  to  be  heard  in  the  first  instance 
at  the  General  Term.  It  was  tried  in  December,  1855,  before  Ch. 
J.  Oakley,  and  a  jury.  The  action  was  commenced  against  the 
Union  Bank,  as  defendant 

The  plaintiff  seeks  to  recover  the  amount  of  a  check,  drawn  bj 
Edward  Schenck,  on  the  Union  Bank,  for  the  sum  of  $188,  and 
dated  January  23d,  1855.  It  was  presented  on  that  day  to  the 
bank  for  payment,  which  was  refused.  Schenck  then  executed  a 
written  assignment  to  the  plaintiff  of  the  check,  and  of  a  like  sum 
standing  to  his  credit  on  the  books  of  the  bank,  reciting,  that  this 
amount  was  due  for  goods  of  the  plaintiff  which  Schenck  had 
sold  as  auctioneer,  and  the  proceeds  of  which  he  had  deposited  in 
such  bank.  The  said  check  and  assignment  were  both  presented, 
and  payment  again  demanded  and  refused.  On  the  18th  of  said 
January,  the  defendant,  on  proceedings  supplementary  to  execu- 
tion against  said  Schenck,  was  duly  appointed  a  receiver  of  all  his 
property,  and,  on  the  20th  of  said  January,  gave  notice  thereof 
to  the  Union  Bank.  On  petition  of  the  Union  Bank,  Cavanagh, 
as  such  receiver,  was  substituted  as  defendant,  and  answered  the 
complaint,  claiming  the  moneys  on  deposit,  as  such  receiver. 
The  complaint  alleged  the  making  and  presentment  of  the  check, 
the  execution  of  the  assignment,  and  presentation  of  that;  a  de- 
mand of  payment  on  each  occasion,  and  a  refusal  to  pay  it  On 
the  trial,  Edward  Schenck  was  sworn,  as  a  witness  on  the  part  of 
the  plaintiff.  He  was  objected  to  as  incompetent,  on  the  ground 
that  the  action  was  brought  for  his  immediate  benefit,  which  ob- 
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jectdon  was  overruled,  and  the  defendant  excepted.  He  proved 
the  check  and  assignment,  and  thej  were  read  in  evidence.  That, 
being  a  licensed  auctioneer,  he  sold,  daring  January,  1855,  va- 
rious articles  for  the  plaintiff,  the  whole  amount  being  $138. 
That  the  check  and  assignment  were  given  for  this  $138.  That 
these  moneys,  and  the  other  moneys  which  he  received  in  the  pro- 
secution of  his  business,  were  deposited,  promiscuously,  to  his  gen- 
eral credit  in  the  Union  Bank.  Such  deposits,  commencing  on 
the  2d  of  December,  1854,  and  continued  to  a  date  subsequent 
to  the  deposit  of  the  moneys  received  on  the  sales  of  the  plaintiff's 
goods,  were  twenty -seven  in  number,  and  amounted  to  $8,467.89. 
The  smallest  deposit  made  in  January,  1855,  was  $109.40,  and 
the  next  smallest  was  $183.  The  plaintiff  frequently  went  to  the 
bank  with  Schenck's  bank-book,  and  made  the  deposits.  He 
was,  at  the  time,  in  the  employment  of  Schenck,  as  book-keep>er. 
Schenck,  from  time  to  time,  drew  against  such  deposits,  to  pay 
his  customers  and  his  personal  expenses. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  dismissal 
of  the  complaint,  on  the  grounds,  that  neither  the  check  nor  the  as 
signment,  nor  both  together,  gave  to  the  plaintiff  a  right  to  the 
money ;  and  that  the  deposit  of  the  moneys  received  for  the  plain- 
tiff's goods,  being  a  general  one,  and  the  moneys  being  thereby 
mingled  with  other  moneys,  their  identity  was  lost,  and  could  not 
be  traced  so  as  to  entitle  the  plaintiff  to  recover.  The  motion 
was  overruled,  and  the  defendant  excepted. 

The  defendant  then  proved  his  appointment  as  such  receiver, 
by  an  order  dated  the  18th  of  January,  1855,  and  the  service  of 
a  certified  copy  thereof  on  the  Union  Bank,  on  the  20th  of 
January,  1855,  with  a  notice,  in  writing,  that  it  was  such  a  copy, 
and  demanding  payment  to  him,  as  such  receiver,  of  the  moneys 
deposited  by  Schenck  with  the  bank,  to  the  amount  due  to  the 
plaintiff  in  the  action  in  which  he  was  such  receiver,  being  about 
$550,  including  interest  and  costs. 

Patrick  Monaghan,  such  plaintiff,  was  then  offered  as  a  witness 
for  the  defendant^  and  was  rejected,  as  being  the  party  for  whose 
immediate  benefit  this  action  was  defended.  The  testimony  being 
closed,  the  defendant  renewed  his  motion  to  dismiss  the  com- 
plaint, which  was  denied,  and  he  excepted.  A  verdict  was  then 
ordered  for  the  plaintiff  as  abeady  stated.    On  a  case  showing 
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these  proceedings  to  have  been  had,  the  action  now  comes  before 
the  Goort,  at  General  Terni|  for  its  judgment 

JE  Viermpcmi^  for  plaintiff 
F,  Byme^  for  defendant 

By  the  Court.  Dueb,  Ch.  J. — We  are  clearly  of  opinion, 
that,  upon  the  evidence  giren  on  the  trial,  the  plaintiff  was  not 
entitled  to  recover,  and  that  when  the  parties  rested,  the  com- 
plaint ought  to  have  been  dismissed,  or  the  Judge  should  have 
instructed  the  jury  to  render  their  verdict  for  the  defendant 

It  may  be  admitted,  that  the  moneys  arising  from  the  sale  of 
the  plaintiff's  goods,  so  long  as  they  remained  ii^the  hands  of 
Schenck,  the  auctioneer,  and  could  be  identified,  were  as  much 
the  property  of  the  plaintiff  as  the  goods  of  which  they  were  the 
proceeds.  But,  if  the  plaintiff  permitted  Schenck  to  treat  the 
moneys  as  his  own,  by  blending  and  mixing  them  with  his  own 
fands,  or  those  belonging  to  other  persons,  so  that  they  could  no 
longer  be  traced  and  identified,  he  thereby  gave  credit  to  Schenck 
for  their  amount^  and  from  that  time  his  claim  against  the  latter 
was  in  no  respect  distinguishable  fix>m  that  of  an  ordinary  creditor. 
It  became,  in  effect,  a  loan  to  Schenck  of  the  sum  recefved  by 
him,  payable  on  demand. 

We  think  that  the  proof  in  this  case  was  conclusive,  to  show  that 
SQch  were  the  &cts.  The  plaintiff  made  no  demand  of  the  proceeds 
of  his  goods  when  they  were  received.  He  was  in  the  employ  of 
Schenck,  not  merely  as  his  clerk,  but  as  his  book-keeper,  and  some- 
times went  with  the  bank-book  to  make  deposits  on  his  account 
He,  therefore,  knew  that  it  was  the  custom  of  Schenck  to  deposit 
in  his  own  name,  and  to  his  own  credit,  all  the  moneys  that 
he  received  from  sales,  including  his  own  commissions,  and 
to  draw  upon  this  common  fund,  not  only  for  payments  to  his 
customers,  but  for  his  own  personal  expenses.  With  this  knowl- 
edge he  must  be  deemed  to  have  assented,  by  his  silence,  to  the 
depoat  that  was  made  of  his  own  funds ;  and  there  is  no  pretence 
for  saying,  that  the  deposit  so  made  created  any  privity,  in  law  or  v 
in  equity,  between  him  and  the  bank.    Its  only  effect  was  to 
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make  Schenck  the  careditor  of  the  bank,  and  himself  the  ereditor 
of  Schenck. 

When  an  auctioneer  sells  the  goods  of  a  principal,  under  an 
immediate  duty,  to  pay  over  the  proceeds,  if,  without  the  knowl- 
edge or  assent  of  his  principal,  he  deposits  those  proceeds  in  a 
bank  to  his  own  credit,  we  do  not  doubt  that  a  court  of  equity 
would  interfere  and  restrain  the  fraudulent  agent  from  applying 
the  funds  to  his  own  use,  and  would  even  hold,  that  the  principal 
was  entitled  to  receive  them  in  preferenoe  to  other  creditors. 
But  where  there  is  no  allegation  nor  proof  of  firand,  and,  a  fortiori^ 
when  the  proceeds  of  a  sale  are  so  deposited  with  the  knowledge 
and  assent  of  the  principal,  there  is  no  precedent  nor  principle 
that  could  justify  such  an  interference  of  a  court  of  equity  on  his 
behalf.  * 

We  have,  therefore,  no  difficulty  whatever  in  holding,  in  the 
present  case,  tliat  the  whole  fund,  including  the  deposit  of  the 
moneys  of  the  plaintiff  standing  to  the  credit  of  Schenck  on  the 
books  of  the  Union  Bank,  on  the  11th  day  of  January,  consti- 
tuted a  debt  due  to  him  from  the  bank,  and  that  the  whole  title 
to  this  debt,  both  in  law  and  equity,  was  transferred  to,  and  be- 
came vested  in  the  defendant  on  that  day,  by  force  of  his  appoint- 
ment as  receiver.  Kotice  of  his  appointment  was  given  to  the 
bank  on  the  20th  day  of  January ;  and  consequently,  if,  after 
that  day,  the  bank  had  paid  to  the  plaintiff,  as  holder  of  the 
check,  or  as  assignee  of  Schenck,  the  sum  which  he  demanded, 
y  the  payment  would  have  been  made,  in  its  own  wrong,  of  money 
belonging  to  the  defendant  and  the  creditor  whom  he  repre- 
sents. 

We  add  a  few  words,  to  guard  against  a  conclusion,  that  might 
otherwise  possibly  be  drawn  from  our  decition.  We  are  not  to 
be  understood  as  saying,  that  when  an  auctioneer  de{X)sits  in  a 
bank,  in  his  own  name,  the  proceeds  of  goods  entrusted  to  him  for 
sale,  with  the  mere  intent,  and  as  the  mode  of  providing  for  their, 
safe  keeping  until  their  payment  shall  be  demanded,  a  court  of 
equity  would  not  protect  the  entire  fund  for  the  benefit  of  the 
owners  of  the  goods,  not  only  against  its  misapplication  by  their 
agent,  but  against  the  claims  of  other  creditors.  But  where,  with- 
out any  fraudulent  intent,  or  violation  of  instructions,  the  moneys 
are  not  only  placed  to  the  credit  of  the  agent  in  his  general  ac- 
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coxaiiy  but  that  aooount  embraoeB  as  well  the  moneys  used  bj  hhn 
for  his  own  personal  expenses,  as  the  proceeds  of  goods  sold ;  and 
all  the  moneys  receiyed  by  him,  fix>m  whatever  sonroe,  are 
mixed  and  blended  together  in  their  mode  of  deposit  The  sole 
relation  in  which  he  then  stands  is^  that  of  creditor  of  the  bank, 
and  of  debtor  to  the  owners  of  the  goods.  Nor  have  those  own- 
ers any  remedy  against  him  or  the  funds  deposited,  exoept  such  as 
may  belong  to  them  in  common  with  all  other  creditors,  or  may 
>  be  acquired  by  their  superior  diligence. 

It  remains,  only,  to  notice  the  exceptions  that  were  taken  to  the 
admission  of  Schenck  as  a  witness,  and  the  rejection  of  Monaghan, 
the  judgment  creditor,  npon  whose  application  the  defendant  was 
appointed  receiver.  The  first  exception  is  so  plainly  untenable, 
that  it  requires  no  observations ;  and  we  think  that  the  second,  for, 
the  reasons  that  I  shall  briefly  state,  was  also  groundless. 

The  defendant  asserts  his  title,  as  receiver,  for  the  sole  benefit 
of  Monaghan,  His  relation  to  Monaghan  is  that  of  an  agent,  acting 
under  an  immediate  duty  to  pay  over  to  Jj^im,  as  principal,  the 
moneys  which,*  as  receiver,  he  is  audiorized  to  collect  It  is  true, 
he  acts  under  the  authority,  and  subject  to  the  control  of  the 
Court  or  Judge  by  whom  he  was  appointed ;  but  the  right  of 
Monaghan,  as  the  judgment  creditor,  npon  whose  application  he 
was  appointed  to  receive  the  moneys  he  may  collect,  is  indisput- 
able. Monaghan  was,  therefore,  offered  as  a  witness  to  prevent 
the  recovery  of  money  to  which,  if  the  legal  title  is  adjudged  to 
belong  to  the  defendant,  he,  as  a  sole  cestui  qtie  trust,  will  be  im- 
mediately entitled.  He  Was,  therefore,  properly  rejected,  accord- 
ing to  the  decisions  in  this  Court,  in  Catlin  y.  Hansen^  (1  Duer 
Bep.  329,)  and  St.  John  v.  The  American  Mutual  Life  Insurance 
Co,,  (2  Duer,  419).* 

*  Is  it  dear,  that  Monaghan  was  rightly  excluded  as  a  viiDesa,  even  con> 
ceding  that  the  action  was  defended  for  his  immediate  benefit  If  Schenck,  a  wit- 
ness for  the  plaintiff,  is  the  aarngtor  of  a  thing  in  action,  and  that  thing  in  action 
was  the  subject  of  the  action,  then  Monaghan  ooold  have  been  examined  in  his  own 
behalf,  unless  he  is  to  be  excluded  merely  because  he  is  not,  nominally,  a  party  to 
the  action.  If  an  actual  party  to  the  action,  and  the  only  person  interested  as  a 
defendant,  he  could  have  been  examined,  simply,  because  the  plaintiff  had  ex- 
amined the  assignor  of  a  thing  in  action,  in  a  suit  to  recover  the  thing  so  assigned, 
or  its  equivalent  (Code,  §  399.)  But,  by  §  896,  Monaghan's  right  to  be  examined 
waa  as  perfects  if  he  had  been  a  party  to  the  action.    The  plaintiff  sought  to  re- 
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It  is,  perhaps,  doubtful,  from  the  form  of  the  case,  as  before  ns, 
whether  we  have  authority,  now,  to  render  judgment  for  the  de- 
fendant, dismissing  the  complaint  We  think  the  safest  course 
will  be,  to  set  aside  the  verdict,  and  order  a  new  trial ;  but  if| 
upon  a  second  trial,  no  additional  and  material  fsicts  shall  be 
proved  on  the  part  of  the  plaintiff,  the  defendant  will  be  entitled 
to  judgment. 

New  trial  ordered ;  costs  to  abide  the  event. 


Taylor  and  others,  .Plaintiff  and  Appellants,  t;.  The  Atlantic 
MuT.  Ins.  Co.,  impleaded,  etc.,  Bespondents. 

When  a  veflael,  along-side  of  a  pablic  pier  ia  the  city  of  New  York,  is,  accidentally 
and  witliout  fault  of  her  owner,  bamed,  and  sinks  to  the  bottom,  near  the 
mouth  of  the  slip  or  basin,  thereby  so  obstructing  the  slip  and  bulkhead  as  to 
prevent  other  veseels  caiaing  in ;  those  entitled  to  the  slippage,  or  wharfage, 
cannot  reoover  for  the  loss  Xhereof,  caused  by  such  obstruction,  from  the  owner  of 
such  vessel,  without  showing  that  such  owner,  by  due  care  and  attention,  oould 
have  remoyed  the  wreck,  or,  at  least-,  have  shifted  its  pontion  so  as  to  prevent 
its  being  a  cause  of  iigury,  and  that  he  is  in  default  for  not  having  done  sa 
Heldf  that  the  allegations  of  the  complaint  in  this  action  did  not  show  any  such 
ability,  on  the  part  of  the  owner,  or  any  such  de&ult 

HM,  also,  that  an  insurance  company,  which  had  insured  an  undivided  Interest  in 
such  Tessel,  and  had  accepted  an  abandonment,  made  by  such  insured  owner, 
after  the  vessel  was  so  burned  and  sunk,  was  not  liable  for  loss  of  slippage,  or 
wharfage,  caused  by  such  obstruction,  it  not  being  alleged  that,  by  due  care  and 
attention,  it  could  be  removed. 

Such  piers  and  bulkheads  are  open  to  the  common  use  of  the  public,  for  any  pur- 
poses connected  with  the  loading,  unloading  or  repairing  of  vessels,  and  securing 

cover,  partly,  by  force  of  the  check's  operating  as  an  assignment,  and  by  force  of 
the  assignment  of  |188  of  the  moneys  on  deposit,  actually  made.  He  gave  both 
in  evidence,  and  proved  them,  by  Schenck,  his  assignor.  Unless  it  can  be  said, 
that  he  rested  his  right  to  recover,  solely  or  substantially,  on  the  ground,  that  the 
moneys  deposited,  to  the  amount  of  9 138,  were  his  property,  because  they  were 
the  proceeds  of  his  goods,  and  no  claim  was  made,  based  on  the  fact  of  the  assign- 
ment, then  it  would  seem  that  his  examination  was  that  of  an  asng^or  of  a  thing 
in  action,  and  that  such  examination  gave  the  right  to  Monaghan  to  be  examined, 
in  his  own  behalf,  to  the  same  matters  to  which  Schenck  had  been  examined.  It 
is  proper  to  observe,  however,  that  there  is  nothing,  in  the  printed  points,  furnished 
to  the  Court  on  the  appeal,  which  indicates  that  any  of  the  views  here  presented 
were  suggested  to  the  Court  on  the  argument 
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their  «argD«,  irhetlier  in  Tctidi  afloat  or  suik,  not  pn^Utod  by  fUtata  or  the 
kwM  ordinances  of  the  Common  ConndL  And  raeh  a  nae,  when  it  neither 
bemnbers  the  boIUiead  or  pier,  8o  as  to  incommode  the  loading  or  unloading  of 
Tends,  or  the  passing  or  repassing  of  eartB»  nor  in  any  iray  injares  the  structure 
itBel(  gives  no  right  of  action  to  the  party  entitled  to  alippage  and  wharfiige; 
Heocey  a  use  of  the  slip  in  attempting  to  raise  the  Tessd  and  reeorer  the  property 
in  it— eq>eeia]ly  as  such  attempt  iras  made  at  the  request  of  the  plaintifb— was 
held  to  create  no  Eability  to  make  oompeniation  for  such  use,  as  no  facts  were 
stated  diowing  such  use  to  be  wrongful,  or  an  invaaion  of  the  plaintifV  rights, 
or  a  yidation  of  any  duty  which  the  defendants  owed  to  them. 

(Before  Dun,  Gh.  J,  and  Boswobth,  and  Wooubuff,  J.  J.) 
Heard,  October  24th;  dedded,  NoTcmber  14th,  1867. 

This  action  comes  before  the  Court  at  General  Term,  on  an  ap- 
peal by  the  plaintiff,  from  an  order  made  by  Mr.  Justice  Hoff- 
man, on  the  8th  of  January,  1867,  sustaining  a  demurrer  inter- 
posed by  the  Atlantic  Mutual  Insurance  Company,  to  their 
complaint,  and  directing  judgment  to  be  entered  in  favor  of  the 
defendants  so  demurring,  with  liberty  to  the  plaintiffs  to  amend 
their  complaint^  within  twenty  days  after  notice  of  such  order. 
Moses  Taylor  and  others  are  plaintifEs,  and  The  Atlantic  Mutual 
Insurance  Company,  and  six  other  insurance  companies,  which 
are  named  in  the  body  of  the  complaint,  and  Loftis  Wood,  Rich- 
aid  Ecdes  and  William  H.  Webb  are  the  defendants.  The  com- 
plaint and  demurrer,  exclusive  of  the  titie  of  the  action,  are  as 
follows : — 

"  The  complaint  of  the  above-named  plaintiflEs  states,  that  the 
pier.  No.  29  East  River,  in  the  City  of  New  York,  was,  on  the 
26th  of  December,  1868,  and  still  is,  owned,  one  undivided  half  part 
thereof  by  the  plaintiffs,  and  the  other  undivided  half  thereof  by 
the  Corporation  of  the  City  of  New  Yoik.  That  the  plaintiffs 
are  the  owners  of  the  bulkhead  or  wharf,  and  water-right,  on  the 
west  side  of  said  pier  No.  29.  That,  by  an  agreement  between 
the  plaintiff  and  said  Corporation,  prior  to  the  date  last  men- 
tioned, the  plaintiff  above  named  were,  thereafter,  and  still  are, 
entitled  to  receive  all  the  wharfage,  slippage,  advantages,  or  reve- 
nues derivable  from  the  west  side  and  half  of  said  pier,  and  from 
said  bulkhead,  and  the  said  Corporation,  of  the  east  side  and  half 
of  said  pier.  That,  on  the  west  side  of  said  pier,  is  a  slip  or  basin 
extending  out  firom  said  bulkhead  about  470  feet,  of  which  the 
plajntiffa  have  been,  and  still  are  entitied  to  the  free  and  unob- 
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stnicted  uae^  where  v^essela  of  all  sizes  have  been  aocnstomed  to 
enter  and  remain  along  the  west  side  of  said  pier,  and  along  said 
bulkhead,  and  receive  and  discharge  cargoes,  being  liable  to  pajT 
whar&ge  to  the  plaintlfl^  ainl  the  plaintifib  being  authorized  to 
charge  and  collect  wharfiage  at  fixed  rates,  according  to  the  ton- 
nage of  the  vessel.  That  the  ship  Joseph  Walker,  in  the  usual 
course  of  business,  for  several  days  prior  to  the  date  aforesadd, 
had  been  made  fast  along  the  west  side  of  said  pier,  and  had  been 
receiving  on  board  a  cargo,  composed  mostly  of  cotton,  resin  and 
grain,  being  liable  to  pay  to  the  plaintiffs  a  per  diem  wharfage. 
That,  on  the  night  of  the  said  26th  day  of  December,  1853,  the  said 
Joseph  Walker  was,  in  a  few  hours,  accidentally  burnt  to  the 
water's  edge,  and  sunk,  in  her  position  along  the  west  side  of  said 
pier,  near  the  mouth  of  the  slip  or  basin,  in  about  thirty  feet  of 
water,  at  medium  tide,  carrjring  down  with  her  a  large  part  of 
her  cargo,  spars,  etc.,  and  so  obstructing  the  slip  and  bulkhead  as 
to  prevent  other  vessels  from  coming  in.  That  several  of  the 
owners  of  the  Joseph  Walker,  and  who,  in  the  aggr^ate  owned 
%i  parts  thereof,  had  insurance  on  their  interests  in  said  ship,  as 
follows : — ^in  the  Atlantic  Mutual  Insurance  Company,  $  on 
^  parts  of  the  ship ;  in  the  New  York  Mutual  Insurance  Com- 
pany, $  on  ^  parts ;  in  the  Reliance  Mutual  Marine  Insu- 
rance Company,  $  on  ^  parts ;  in  the  Astor  Mutual  Marine 
Insurance  Company,  $  on  -^^  part ;  in  the  Sun  Mutual  Insu- 
rance Company,  $  on  ^  part;  in  the  Union  Mutual  Insu- 
rance. Company,  $  on  A  parts ;  in  the  Mercantile  Mutual  In- 
surance Company,  $  on  ^  parts ;  and  that  the  remainder  c^ 
said  Joseph  Walker  was  not  insured,  and  was  owned  as  follows  :— 
Loftis  Wood,  Richard  Eccles  and  William  H.  Webb,  each  owned 
^  parts  thereof  That,  immediately  upon  the  sinking  of  the 
Joseph  Walker,  the  owners  who  were  insured  as  aforesaid  aban- 
doned the  wreck,  so  far  as  they  were  concerned,  to  the  above- 
mentioned  underwriters,  who  thereupon  accepted  of  the  abandon- 
ment in  due  form,  so  as  to  vest  the  ownership  of  the  property  so 
insured  in  said  underwriters.  That,  after  several  weeks  of  unne- 
cessary and  unreasonable  delay,  and  while  said  wreck  was  so 
sunken,  as  aforesaid,  the  defendents  agreed,  with  one  Captain  Bell, 
to  raise  and  recover  the  said  wreck  and  property  so  sunk,  or  sucli 
part  thereof  as  he  could,  for  the  benefit  of  the  defendants,  and  to 
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remoye  the  same ;  and  that  he  should  have  from  them,  as  compen- 
sation therefor,  75  per  cent  of  what  the  property  recovered  might 
biing  at  auction  sale,  the  defendants  to  have  the  balance.  During 
the  spring,  summer  and  autumn  of  1854,  various  efforts  were 
made  by  him  in  pursuance  of  the  agreement,  and  others  who 
who  acted  under  said  agreement^  and  at  the  instance  of  the  de- 
fendants, to  raise  and  secure  the  said  wreck  and  property  of  the 
defendants ;  that,  as  a  means  for  so  doing,  they  brought  into  the 
said  shp,  and  kept  there,  for  several  months,  three  or  four  other 
vessels,  or  hulks,  and  various  machinery  and  fixtures,  so  as  al- 
most wholly  to  close  up  the  slip  and  bulkhead,  and  encumber 
said  pier,  and  render  said  slip,  and  pier,  and  bulkhead  nearly 
valueless  to  the  plaintifiit,  during  the  time,  for  the  usual  purpose 
of  wharfage  or  revenue,  or  for  other  purposes,  some  of  which 
(rtier  halkB,  macliiiiery  and  fixtoies  have  also  been  sunk  in  said 
slq),  when  so  employed,  where  they  yet  remam  in  the  way  also 
of  vessels ;  that  the  wreck  of  the  Joseph  Walker,  and  said  other 
obstructions  still  renudn  sunken  on  the  bottom,  in  said  shp,  near 
said  west  side  of  said  pier,  and  to  the  great  injury  of  the  plain- 
tifEs ;  that  the  defendaiits  have  not  attempted  to  remove  the  said 
wreck,  as  they  were  in  duty  bound  to  do,  and  as  the  plaintifb 
have  often  requested  them  to  do,  from  the  said  slip,  but  have 
wrongfully,  and  in  violation  of  the  plaintiflb'  rights,  made  use  of 
the  said  slip,  and  pier,  and  bulkhead  as  a  working  place,  when 
they  could  raise  the  said  wreck  so  as  to  enable  them  to  secure 
and  remove  the  spars,  ligging,  iron,  timbers  and  other  such  prop- 
erty connected  with  said  wreck ;  that  the  defendants,  as  the  legal 
owners  of  the  said  wreck,  have  been  guilty  of  great  and  unrea- 
sonable negligence  and  delay  in  the  removal  of  the  said  wreck 
and  obstructions,  whereby  the  plaintiffe'  accustomed  revenue  de- 
livable  £rom  the  said  pier  and  dock,  or  baain,  has  been  greatiy  in- 
terfered with  and  ii\jured,  and  has  been  greatiy  lessened  from  the 
fiiir  and  usual  amount  tiiereo^  and  the  plaintifb  have  suffered 
great  and  lasting  injury  and  damages,  to  the  amount  of  ten  thou- 
sand dollars.  The  phdntifis,  tiierefore,  demand  judgment  against 
the  defendants,  in  the  sum  of  ten  thousand  dollars,  besides  in- 
tereat  and  costs  of  action." 
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Demubbeb. 

''The  defendants,  The  Atlantic  Mutual  Insurance  Company,  ^ 

demur  to  the  complaint,  and  specify  the  grounds  of  objection  to  ^' 

the  complaint — 1.  That  there  is  a  defect  of  parties.    2.  That  the  ^ 

Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York  are  '^i 

necessary  to  be  made  parties  to  the  action  as  defendants.    8.  That  -^ 

the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  '^ 

of  action.  4.  That  the  complaint  does  not  show  any  obligation, 
or  duty,  in  these  defendants,  for  the  non-performance  of  which 
these  defendants  are  liable.  6.  That  the  complaint  does  not  show 
any  fault  of  these  defendants,  in  the  sinking  of  the  ship  Joseph 
Walker  and  cargo  where  she  was  sunk,  or  in  preventing  the 
plaintifis  from  removing  the  same,  if  they  desired.  6.  That  the 
complaint  does  not  show  that  these  defendants  were  in  the  possea- 
sion,  or  control,  of  the  ship  Joseph  Walker,  or  could  have  removed 
the  same.  7.  That,  from  the  complaint,  it  appears  that  the  duty 
of  removing  the  obstruction  to  the  wharf  and  slip,  by  the  sinking 
of  the  Joseph  Walker,  in  law,  rests  on  the  plaintiiBb  or  on  the 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York,  and 
not  on  the  owners  of  the  said  ship  Joseph  Walker,  or  on  these 
defendants,  in  whole  or  in  part  On  all  which  grounds  of  demor- 
rer  these  defendants  insist  that  the  complaint  should  be  dismissed, 
with  costs  and  a  proper  allowance  to  these  defendant&" 

Nl  JfemUf  for  plaintifEs  and  appellants. 

,   Dardd  Lord^  for  defendants  and  respondents. 

By  the  Coubt.  Boswobth,  J. — ^The  complaint  does  not 
allege  that  the  wreck  of  the  sunken  vessel  can  be  removed. 
It  states,  that  various  efforts  have  been  made  to  raise  it,  and  that 
some  of  the  hulks,  machinery  and  fixtures,  employed  in  the  efforts 
made  to  raise  it^  have  also  been  sunk,  in  the  sUp,  while  so  em- 
ployed. It  is  not  alleged  that  the  hulks,  machinery  and  fixtures 
were  sunk  by  reason  of  any  negligence  or  want  of  skill,  in  the 
persons  employed,  nor  that  they  were  not  appropriate  instrutnen- 
talities  for  the  removal  of  the  wreck. 

In  While  v.  Orisp,  (26  Eng.  Law  &  Eq.  R  532,)  the  Court  con-  • 


NEW  YOKK— NOVEMBER,  1867.  Ill 

Taylor  y.  Atlantio  Mot  Ins.  Co. 

straed  the  allegatioDS  of  the  complaint  to  mean,  that,  up  to  and  at 
the  time  of  the  injnry  complained  o1^  ''the  d^endants,  to  whom 
the  sunken  ship  had  been  transferr^  exercised  the  possession, 
oontiol,  and  management,  and  direction  thereof" 

Of  that  cooatraction,  the  Court  remarked :  "  Now,  we  under- 
stand by  this,  that  the  defendants  had  it  in  their  power,  bj  due 
care  and  exertion,  to  have  altogether  remoyed  this  vessel,  or  to 
have  shifted,  at  least,  its  position,  and  so  might,  reasonably,  have 
been  able  to  have  prevented  the  injury.  If  these  words  do  not 
mean,  this,  we  think  there  was  no  liability  on  the  part  of  the  de- 
fendants." We  consider  this  a  correct  statement  of  the  rule  of 
liability,  in  a  case  like  the  present,  and  that  none  of  the  cases  cited 
conflict  with  it. 

There  are  no  words,  in  the  complaint  in  this  action,  which  can 
be  deemed  to  import,  that  the  defendants  could  have  raised  or  re- 
moved the  wreck  of  the  Joseph  Walker,  unless  the  averments,  that, 
<i  during  the  spring,  summer  and  autumn  of  1864,  various  efforts 
were  made  by  him,"  (Captain  Bell,)  "  and  others  who  acted  under 
flsid  agreement,  at  the  instance  of  the  defendants,  to  raise  and 
gecuie  the  said  wreck,"  imports  it  But  the  complaint,  while  it 
does  not  allege  that  these  efforts  were  not  as  well  devised  and 
eflBdent  as  any  that  could,  reasonably,  be  made,  also  states,  that 
this  vessel  sunk  in  about  thirty  feet  of  water,  at  medium  tide,  and 
still  remains  sunken  on  the  bottom,  with  the  hulks,  machinery  and 
fixtures,  which  were  also  sunk,  in  the  efforts  made  to  raise  her. 
These  statements  do  not  fisivor  an  inference  that  the  wreck  could 
be  removed. 

The  complaint  further  states,  that  "the  defendants  have  not 
attempted  to  remove  the  said  wreck,  as  they  were  in  duty  bound 
to  do,  and  as  the  plaintifEs  have  often  requested  them  to  do,  from 
the  said  slip."  But  no  &cts  are  stated,  as  creating  a  duty  to  re- 
move the  wreck,  except  that  the  vessel  was  burned,  by  accident, 
and  sunk  to  the  bottom,  and  that  various  unsuccessful  efforts  had 
been  made  to  raise  it  The  all^ation,  that  it  was  their  daty  to 
remove  the  wreck,  is  of  no  importance,  in  the  absence  of  aver- 
ments, that  it  could  be  removed  by  the  defendants,  and  that  they 
retained  the  control  and  management  of  it. 

There  is  no  allegation,  in  the  present  complaint,  in  those  terms, 
or  of  that  import    The  plainti£&'  request,  that  the  defendants 
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sbonld  remove  the  wreck,  would  not,  of  itself,  create  a  duty  or 
liability. 

We  think  the  complaint  does  not  state  facta  enough  to  show 
that  the  vessel  could  be  removed,  and,  consequently,  not  enough 
to  make  it  the  duty  of  the  defendants  to  remove  it. 

For  these  reasons,  the  further  allegations,  ^'  that  the  defendants, 
as  the  legal  owners  of  the  said  wreck,  have  been  guilty  of  great 
and  unreasonable  negligence,  and  delay,  in  the  removal  of  the  said 
wreck  and  obstructions,  whereby,"  etc.,  neither  of  themselveei^ 
nor  in  connection  with  the  preceding  averments  relating  to  the 
same  point,  constitute  a  cause  of  action.  Negligence  in  not 
removing,  or  delay  in  removing  that  which  it  is  not  shown  can 
be  removed,  cannot  be  imputed  to  the  defendants. 

It  being  affirmed  that  the  vessel  was  burned  by  accident,  and 
sunk  to  the  bottom,  the  defendants,  to  whom  she  was  subse- 
quently abandoned  by  her  insured  owners,  are  not  liable  to  the 
plaintiffs  for  any  loss  of  wharfage  which  they  have  consequently 
suffered,  until  the  defendants  are  shown  to  be  under  an  obligation 
to  remove  the  vessel,  and  to  be  in  default  for.not  having  done  so. 
There  are  no  facts,  stated  in  the  complaint,  sufficient  to  support 
either  of  those  conclusions.  Hancock  v.  The  York  and  G. 
Railway^  (10  Com.  Bench  Bep.  849.) 

No  &ult  can  be  imputed  to  either  of  the  insurance  companies, 
arising  from,  or  which  caused,  the  sinking  of  the  vessel.  They 
had  no  agency  in  producing  that  result,  and  were  not  interest^ 
in  the  vessel,  as  part  oymers,  until  after  she  had  been  abandoned 
to  them  by  the  owners  of  H  parts  thereof,  and  subsequently  to 
her  being  sunk. 

The  only  other  allegations,  which  it  can  be  pretended  constitute 
a  cause  of  action,  are  to  the  effect  that  the  defendants  "  have 
wrongfully  made  use  of  said  slip,  and  pier,  and  bulkhead,  as  a 
working-place  when,"  (or  whence,)  "they  could  raise  the  said 
wreck,  so  as  to  enable  them  to  secure  and  remove  the  spans,  rig- 
ging, iron,  timbers,  and  other  such  property  connected  with  said 
wreck." 

It  will  be  observed,  that  this  clause  of  the  complaint  character- 
izes the  use  made  of  the  slip  as  being  as  truly  wrongfiil  as  that 
made  of  the  pier  and  bulkhead.  The  wreck  could  not  be  re- 
moved or  raised  without  using  the  slip.    Whether  it  could  be 
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done,  if  at  all,  without  using  the  pier  and  bulkhead,  the  Court 
cannot  so  clearly  see.  It  is  not  affirmed  that  proper  efforts  could 
be  made  as  efficiently,  without  using  the  pier  and  bulkhead  as 
^th  using  them,  nor  that  effectual  efforts  could  be  made  without 
using  both.  The  complaint  states,  that  the  plaintifib  have  often 
raquested  the  defendants  to  remove  the  wreck  from  the  slip,  and 
&at,  during  the  spring,  summer  and  autumn  of  1864,  Capt.  Bell, 
and  others,  acting  under  the  agreement  made  between  him  and 
the  defendants,  and  at  the  instance  of  the  latter,  made  various 
efforts  to  raise  the  wreck. 

Such  a  request  gave  the  defendants  the  right  to  employ  all 
means  to  raise  the  wreck  which  they,  in  the  honest  exercise  of 
their  discretion,  deemed  best  adapted  to  ensure  success,  and  to 
make  any  use  of  the  slip,  pier  and  bulkhead  which  they  deemed 
necessary,  and  to  which  means  and  use  the  plaintifl^  tacitly 
assented,  by  not  objecting  to  it 

,  The  piers  and  bolkheads  are  open  to  the  common  use  of  the 
public,  for  any  purposes  connected  with  the  loading  and  unload- 
ing of  vessels,  the  repairing  of  vessels,  and  the  unloading  and 
securing  of  their  cargoes,  whether  they  be  in  vessels  afloat  or 
sunk,  not  prohibited  by  statute,  or  the  lawful  ordinances  of  the 
Common  Council,  in  relation  to  the  manner  of  using  them.  Even 
if  it  cannot  be,  justly,  said  that  the  rights  of  the  owners  of  wharves 
and  piers  are  created  by  statute,  it  may  be  said  that  they  are  de- 
pendant upon  statutory  law,  which  defines  and  regulates  these 
rights  with  great  minuteness  and  detail. 

The  owners  of  piers  and  bulkheads  have  the  right  to  demand 
wharfage,  slippage  and  cranage  from  vessels  having  the  use, 
which,  by  statute,  makes  them  liable  to  pay.  (Davies'  Laws,  p. 
£51,  §§  212,  218,  216,  218,  224,  228,  280  and  281.) 

For  dischai^ng  "any  ballast,  consisting  of  earth,  gravel  or 
stones  into  a  dock,  or  on  a  whar^  without  the  consent  of  the 
owner  thereof,  a  penalty  is  given  by  statute,  and  when  it  has  been 
so  discharged,  without  consent,  if  it  is  not  removed,  after  the 
receipt  of  a  written  notice  to  remove  it,  the  owner  of  the  vessel 
from  which  it  was  discharged  is  liable  to  pay  the  same  whar&ge, 
daily,  as  such  vessel  would  be  liable  to  pay."  (Davies'  Laws,  p. 
658, 1 288.) 

If  any  wharf  shall  be  encumbered  with  lumber  or  other  prop- 
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erty,  so  as  to  incommode  the  loading  or  unloading  of  vessels,  or 
the  passing  or  repassing  of  carts,  the  owner  is  required  to  give 
written  notice,  to  the  owner  of  the  lumber  or  other  property,  to 
remove  it  in  a  reasonable  time ;  and  if  they  be  not  removed,  the 
owner  of  the  wharf  may  remove  them,  and  keep  them  in  his  cufr 
tody  until  the  charges  of  removal  and  storage  be  paid,  (/d,  §235, 
and  see  §  234.)  All  the  statutes,  in  relation  to  wharfs  and  piers, 
import  a  right  to  the  public  to  use  their  top  surface,  without 
charge,  for  any  purpose  necessarily  or  properly  connected  with  the 
loading,  unloading  or  repairing  of  vessels,  without  being  liable 
for  such  use,  when  it  is  a  use  not  prohibited  by  statute  or  the  or- 
dinances of  the  Common  Council. 

It  is  the  right  of  the  owners  of  the  sunken  wreck  to  recover  and 
remove  so  much  of  their  property  as  they  may  be  able.  The  fact^ 
that  the  slip,  pier  and  bulkhead  are  used  for  that  purpose,  is  not^ 
of  itself,  wrongful,  nor  does  it,  as  a  matter  of  course,  entitle  the 
owners  of  the  wharf  and  pier  to  be  paid  for  such  use. 

In  order  to  understand  what  wreck  the  defendants  have  at- 
tempted to  raise,  and  in  which  attempt  it  is  alleged  they  have 
wrongfully  made  use  of  the  slip,  pier  and  bulkhead,  and  in  what 
manner  it  is  charged  that  said  use  has  violated  the  plaintiff' 
rights,  we  must  look  at  the  other  parts  of  the  complaint. 

In  looking  at  the  other  parts  of  the  complaint,  with  this  view, 
we  find  it  stated,  that  this  wreck  was  sunk,  by  accident,  in  water 
thirty  feet  deep  at  medium  tide,  and  remains  on  the  bottom ;  that 
it  is  sunk  near  the  mouth  of  the  slip  or  basin,  and  so  obstructs  the 
slip  or  bulkhead  as  to  prevent  other  vessels  from  coming  in,  and, 
of  course,  rendering  it  impossible  for  the  plaintiff,  while  that  ob- 
struction continues,  to  entitle  themselves  to  wharfage  from  other 
vessels ;  that  the  defendants  were  often  requested  to  remove  the 
wreck  from  the  slip,  and  that  various  and  unsuccessful  efforts 
to  raise  it  were  made  during  the  spring,  summer  and  autuma 
of  1854. 

The  use  alleged  to  be  wrongful,  and  in  violation  of  the  plaintifl&' 
rights,  is  a  use  of  the  slip,  pier  and  bulkhead  as  a  working  place, 
BO  as,  and  with  intent,  to  secure  and  recover  the  property.  It  is 
not  charged,  that  this  use  incumbers  the  bulkhead  or  pier,  so  as 
to  incommode  the  loading  or  unloading  of  vessels,  or  the  passing 
or  repassing  of  carts ;  nor  that  any  notice  to  desist  from  such  use. 
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or  to  remove  from  the  bulkhead  and  pier  the  property  or  articles 
placed  on  them,  in  connection  with  using  them  as  a  working 
place,  if  any  have  been  so  placed,  has  been  given. 

The  complaint,  in  its  specification  of  the  consequences  of  all 
that  the  defendants  have  done  or  omitted  to  do,  concludes  by 
charging,  that  "  the  defendants,  as  the  legal  owners  of  the  said 
wreck,  have  been  guilty  of  great  and  unreasonable  negligence, 
and  delay,  in  the  removal  of  the  said  wreck  and  obstructions, 
whereby  the  plaintiff'  accustomed  revenue,  derivable  from  the 
said  pier  and  dock,  or  basin,  has  been  greatly  interfered  with  and 
injured,  and  has  been  greatly  lessened,  from  the  fair  and  usual 
amount  thereof,  and  the  plaintiff  have  suffered  great  and  lasting 
injury  and  damage,  to  the  amount  ^f  $10,000." 

On  the  whole  complaint^  it  must  be  deemed  to  be  true,  that  the 
use  of  the  pier  and  bulkhead  as  a  working  place,  to  raise  the 
wreck  and  recover  the  sunken  property,  has  neither  prevented 
the  plaintiff  from  earning  wharfage,  nor  diminished  their  rev^ 
nues  fix)m  that  source.  This  must  be  deemed  to  be  true,  because 
the  complaint  states,  that  the  sunken  wreck  so  obstructs  the  pier 
and  bulkhead  "  as  to  prevent  vessels^rom  coming  in." 

It  is  not  alleged  that  the  use  of  the  bulkhead  and  pier,  as  a 
working  place,  incommodes  the  passing  op  repassing  of  carts,  or 
the  loading  or  unloading  of  any  vessel  that  may  have  been 
&stened  to  the  end  of  the  pier,  or  to  any  part  of  the  bulkhead  or 
pier  which  may  be  accessible  to  any  vessel  liable  to  pay  wharfage. 

We  are  of  the  opinion  that  the  defendants  have  a  right  to  use 
the  pier  and  bulkhead  to  recover  their  sunken  property  from  the 
slip.  That  the  mere  feet  of  using  them,  irrespective  of  the  charac- 
ter and  extent  of  the  use,  is  not  wrongful,  nor  a  violation  of  the 
plaintiff'  rights.  And  that  unless  it  be  made  to  appear  that  the 
use  made  of  them  incommodes  the  loading  or  unloading  of 
vessels,  or  the  passing  or  repassing  of  carts,  or  injures  the  pier  or 
bulkhead  itself,  no  right  of  action  can  be  based  on  such  use. 
And  inasmuch  as  the  complaint  shows  that  there  is  an  obstruction 
in  the  slip,  for  the  existence  of  which  the  defendants  are  not 
responsible,  and  which  prevents  vessels  from  entering  the  slip, 
and  thus  establishes  that  it  is  impossible  for  either  the  pier  or 
bulkhead  to  earn  wharfage,  it  fails  to  establish,  by  means  of  the 
allegations  now  under  consideration,  a  cause  of  action. 
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A  use  of  the  slip  under  such  circumstances,  and  for  the  purpose 
for  which  the  complaint  states  it  was  used,  being  lawful,  something 
more  is  essential,  to  a  good  complaint,  than  an  averment  that  it 
was  used  wrongfully,  and  in  violation  of  the  plaintiff'  rights. 

The  idea  of  the  pleader  seems  to  have  been,  that  the  use  itself 
was  wrongful,  and  in  violation  of  the  plaintiff'  rights,  merely 
because  it  was  used  as  a  working  place,  for  the  purpose  of 
recovering  the  property,  and  not  of  removing  the  wreck. 

But  a  use  in  that  way,  for  such  a  purpose,  violates  no  right  of 
the  plaintiffs,  and  the  allegation  that  it  was  wrongful,  and  in  vio- 
lation of  the  plaintiff'  rights,  is  not  an  allegation  of  a  fact,  but  is 
the  pleader's  view  of  the  nature  of  the  acts  which  he  describes. 

We  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 


Cole  v.  Blunt. 

When  the  Bond  of  Sabmlaiioo,  by  which  the  parties  thereto  snbmit  the  matters  in 
difference  between  them  to  the  decision  of  arbitrators^  provides  that  the  award 
mast  be  in  writing,  and  ready  to  be  delivered  on  or  before  the  1st  of  Janaaij, 
1848,  and  the  Ume  for  the  delivery  of  the  award  is  extended  by  sacceinye 
agreements,  in  writing,  dgned  and  sealed  by  the  parties,  the  last  of  which  is 
dated  the  Ist  of  June,  1850,  and  by  it,  it  is  agreed  that  **  the  time  for  the  pai^ 
ties  to  dose  their  argnments,  on  the  arbitration  under  the  annexed  bond,  is  hereby 
extended  to  the  12th  day  of  June  instant;  and  the  time  for  the  arbitrators  to 
make  and  deliver  their  award,  on  said  bond,  is  hereby  extended  to  the  first 
Monday  of  July  next"  At  a  meeting  of  the  arbitrators,  on  the  7th  of  June,  it 
was  agreed,  by  the  respective  parties,  that  both  parties  should  close  their  argu- 
ments on  the  14th  of  June ;  and  the  counsel  for  the  defendant,  one  of  said  parties^ 
summed  up  on  the  said  14th  of  June,  and  the  arbitrators  adjourned  until  the 
19th  of 'said  June,  and  then  heard  the  counsel  for  the  other  party  sum  up^ 
against  the  objection  of  the  defendant  thereto,  made  at  the  time.  Ifeldt  that  the 
arbitrators  exceeded  their  powers^  and  that  their  award  was  Told,  for  that  causfli 

The  agreement  of  the  parties,  as  to  the  time  within  which  the  argnments  were  to 
be  closed,  prescribed  a  limit  to  the  powers  of  the  arbitrators  in  that  respect^  and 
by  hearing  the  argument  on  the  19th  of  June,  they  transcended  their  authority, 
and  their  award  is  Toid,  however  just  it  may  be  in  principle.  One  of  the  arbi- 
trators is  a  competent  witness  to  impeach  his  award,  by  giving  testimony  of 
fiicts,  they  being  open,  and  haying  transpired  in  the  presence  of  the  partiee,  and 
of  their  counsel. 

A  complaint,  upon  an  award,  which  directs  one  party  to  pay  to  the  other  a  sum 
named,  on  demand,  and  provides,  that  en  payment  by  the  one  of  that  sum,  and 
the  receipt  of  it  by  the  other,  each  shall  crocBte  and  deliver  to  the  other  a 
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kMa,  in  fidl,  of  all  ^Isimt  and  d«Di*ndB,  firam  the  begiioniog  of  the  vorld  to  the 
date  of  the  aabmiMloii,  imleH  it  ayert  the  deliTery,  or  tender  of  eoch  a  release, 
by  the  party  to  whom  the  Bum  is  awarded  to  be  paid,  or  an  offer  to  deliver  the 
fiame^  on  payment  of  the  Bum  so  awarded,  does  not  state  &cts  sufficient  to  consti- 
tute a  eanse  ci  aetion,  notwithstanding  it  ayers  a  demand  of  payment^  and  a 
neg^eet  and  refnaal  by  the  defendant  to  pay  the  sum  awarded. 
This  objection  can  be  taken  on  an  appeal  from  the  Judgment,  although  it  was  not 
taken  at  the  trial ;  and  although  the  allegations  of  a  demand  of  payment,  and 
of  the  neglect  and  reftual  to  pay,  are  not  controTerted  by  the  answer. 

(Before  Dukb,  Ch.  J.,  and  'Woodectt,  J.) 
Heaid  Oct  12;  dedded  Not.  21, 1857. 

Tbeis  action  comes  before  the  Court  at  General  Term,  on  ques- 
tionfl  of  law  wMch,  at  the  trial,  were  ordered  to  be  there  heard 
in  the  first  instance.  It  was  tried,  in  May,  1866,  before  Mr.  Jus- 
tice Bosworth  and  a  jury,  when  a  verdict  was  taken  in  &vor  of 
the  plaintiff;  for  $18,228.78. 

The  action  is  brought  upon  an  award,  made  under  a  submis- 
sion of  matters  in  controversy  to  arbitrators,  the  parties  to  the 
sabmission  being  John  Allen  and  the  defendant  Whether  the 
arbitrators  exceeded  their  powers,  and  whetiier  the  complaint 
states  &ct8  sufficient  to  constitute  a  cause  of  action,  being  the 
only  questions  of  substance  decided  by  the  Court,  only  so  much 
of  the  case  and  proceedings  will  be  stated  as  affects  their  correct 
determination. 

The  complaint  states  the  existence  of  claims  and  controversies 
between  Allen  and  the  defendant,  tiie  submission  of  them  to  ar- 
bitrators by  a  bond,  dated  the  26th  o£  October,  1847,  which  bond 
made  it  essential,  to  the  validity  of  any  award  under  it,  that  it  be 
made  on  or  before  tiie  1st  of  January,  1848.  That  such  time,  by 
the  written  and  sealed  agreement  of  the  parties,  was  extended  to 
the  1st  of  July,  1850,  on  which  day  an  award  was  made,  and  pub- 
lished, that  tiie  defendant  should  pay  Allen  $9,402.25  on  demand, 
<^  and,  further,  that  on  tiie  payment,  by  the  said  defendant,  and 
tiie  receipt,  by  the  said  Allen,  of  the  said  sum,  that  they,  the  said 
Allen  and  the  said  Blunt,  shall,  in  due  form  of  law,  execute  and 
deliver,  each  to  the  otiier,  a  general  release,  sufficient  in  the  law 
for  tiie  releasing,  by  each  to  the  other  of  them,"  all  claims,  de- 
mands, etc,  from  the  b^inning  of  the  world  to  the  26th  of  Oc- 
tober, 1847.  It  tiien  alleges,  that  the  defendant  did  not,  nor 
would,   ^'altiiough  the  same  was  duly  demanded  of  him,"  to 
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wit.,  ou  the  same  day,  "  nor  at  any  other  time,  although  the 
same  has  been  firequently  since  demanded  of  him,"  pay  the  same, 
"  but  to  do  so,  hath  wholly  failed  and  made  defeult."  It  then 
alleges  an  assignment  of  the  award  to  John  B.  Vail,  on  the  23d 
of  September,  1850 ;  and  by  Vail  to  the  plaintiff,  on  the  24th  of 
September,  1860,  that  the  moneys,  so  awarded,  are  all  owing  to 
the  plaintiff,  and  unpaid ;  and  then  avers,  "  that,  afterwards,  to 
wit,  on  the  day^and  year  last  aforesaid,  he  (the  plaintiff)  de- 
manded payment  of  said  sum  of  said  defendant,  but  he  to  pay 
the  same,  or  any  part,  wholly  neglected  and  refused,  and  still  does 
neglect  and  reAise." 

It  then  avers,  that  Allen  duly  executed  such  a  release  as  the 
award  prescribes,  and  that  the  plaintiff  holds  it  ready  to  be  de- 
livered, on  the  defendant's  paying  the  said  sum,  and  complying 
with  the  provisions  of  said  award,  and  prays  judgment  for 
$9,402.25,  with  interest  fix)m  July  1,  1860. 

The  answer,  by  not  denying,  admitted  the  allegations  of  a  de- 
mand of  payment,  and  of  a  neglect  and  refusal  to  pay,  but  alleged 
various  matters,  by  way  of  impeaching  the  validity  of  the  award, 
one  of  which  was,  that  the  arbitrators  exceeded  their  powers,  by 
hearing  an  argument  &om  the  counsel  for  Allen,  after  the  12th 
of  June,  1860. 

It  appeared  on  the  trial,  that,  from  time  to  time,  Allen  and  the 
defendant,  by  written  agreements,  signed  and  sealed  by  them,  had 
extended  the  time  within  which  the  arbitrators  might  make  an 
award.    The  last  of  them  is  in  these  words,  viz. : — 

"  The  time  for  the  parties  to  dose  their  arguments,  on  the  ar- 
bitration under  the  annexed  bond,  is  hereby  extended  to  the 
twelfth  day  of  June  instant,  and  the  time  for  the  arbitrators  to 
make  and  deliver  their  award,  on  the  said  bond,  is  hereby  ex- 
tended to  the  fii^t  Monday  of  July  next 

"  Witness  our  hands  and  seals,  the  jSrst  day  of  June,  1850. 

"  John  Allen,  [l.  s.] 
"  J.  Blunt.        [l.  s.]" 

When  the  plaintiff  rested,  the  defendant  moved  to  dismiss  the 
complaint  on  three  grounds :  first,  of  a  "  variance  between  the 
award  produced,  and  that  described  in  the  complaint  f  aecondj 
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"that  no  release  had  been  tendered  to  the  defendant,  pursuant  to 
ihe award;"  and  third,  "that  the  assignment  showed,  that  judg- 
ment had  been  entered  on  the  award."  The  motion  was  denied, 
and  the  defendant  excepted. 

One  of  the  referees  was  sworn,  and  testified  against  the  objec^ 
tion  and  exception  of  the  plaintiff ^s  counsel,  that  the  defendant 
sninmed  up  in  his  own  behalf  on  the  24th  of  October,  1849. 
That  Edward  Sandford  first  appeared  as  counsel  in  the  matter  on 
the  7th  of  June,  1860,  when  it  was  agreed  by  the  respective  par- 
ties, that  both  parties  should  close  their  arguments  on  the  14th 
of  June,  to  which  day  the  matter  was  adjourned,  and  on  that 
day,  William  Kent  summed  up  fi>r  the  defendant,  Mr.  Sandford 
not  being  present,  but  Mr.  Allen  attending,  and  requesting 
an  adjournment  until  the  19th  of  June,  that  Mr.  Sandford 
might  then  sum  up,  which  was  granted,  although  the  defend- 
ant objected,  and  insisted  that  Mr.  Sandford  should  sum  up 
on  the  14th,  or  not  be  heard.  On  the  19th  of  June,  Mr.  Sand- 
ford attended  and  summed  up,  at  length,  for  Mr.  Allen,  ''  against 
Ae  remonstrances  of  the  defendant."  When  the  testimony  was 
concluded,  the  defendant  again  moved  to  dismiss  the  complaint, 
on  two  groxmds:  1st  "that  the  claim  had  been  assigned  to 
Brown,  and  the  title  to  it,  and  to  the  award,  was  in  him,  and  the 
soit  should  have  been  in  his  name ;"  2d.  "  that  the  arbitrators, 
in  hearing  counsel  after  the  time  limited  by  the  submission,  and 
espedally  in  hearing  the  counsel  for  Allen,  on'the  19th  of  June, 
1850,  notwithstanding  the  agreement  to  the  contrary,  and  against 
the  objections  of  the  defendant,  exceeded  their  authority,  and  were 
subjected  to  such  influences  that  the  award  is  void." 

The  point,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  was  not  taken  at  the  trial,  nor  is  it 
contained  in  the  printed  points  submitted  to  the  Court,  on  the  ar- 
gument of  the  appeal.  The  substance  of  the  points,  on  either 
side,  upon  the  question  of  the  arbitrators  having  exceeded  their 
authority,  is  stated  in  the  opinion  of  the  Court 

&  Sanxayj  for  plaintiff. 

Wm,  Curtis  Noyes^  for  defendant 
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By  the  CoiTBT.  DuBB,  Ch.  J. — ^There  are  two  objections  to 
the  recovery  of  the  plfdntiff  in  this  case/  to  whicli  no  satis&ctorj 
answer  has  been,  nor,  as  seems  to  us,  can  be  given.  If  the  first 
objection  is  well  founded,  no  action  whatever  is  maintainable  npon 
the  answer ;  if  the  second,  the  action,  if  maintainable  at  all,  ib 
not  so  upon  the  pleadings,  as  they  now  stand. 

The  first  objection  denies  entirely  the  validity  of  the  award, 
npon  the  ground,  that  it  was  made  after  the  expiration  of  the 
time  limited  by  the  agreement  of  the  parties ;  and,  if  the  allega- 
tion is  sustained  by  the  proof,  it  is  needless  to  cite  authorities  to 
show  that  the  objection  is  £Eital.  The  award  is  a  nullity,  if  the 
powers  of  the  arbitrators  had  ceased  when  it  was  made. 

By  the  terms  of  the  original  submission,  the  award  was  to  be 
made  on  or  before  the  first  day  of  January,  1848 ;  but  this  time, 
by  successive  and  valid  extensions,  was  enlarged  to  the  first  Mon- 
day of  June,  1850,  and,  on  the  first  day  of  June,  in  that  year, 
the  parties,  under  their  hands  and  seals,  made  the  following 
agreeement : — 

'*  The  time  for  the  parties  to  close  their  arguments  on  the  arbi- 
tration, under  the  annexed  bond,  is  hereby  extended  to  the  12th 
day  of  June  inst.,  and  the  time  for  the  arbitrators  to  make  and 
deliver  their  award,  on  'the  said  bond,  is  hereby  extended  to  the 
first  Monday  of  July  next." 

At  a  meeting  of  the  arbitrators,  on  the  7th  of  June,  the  parties 
agreed,  in  the  presence  of  the  arbitrators,  that  both  parties  should 
close  their  arguments  on  the  14th  of  that  month ;  and  it  is  not  de- 
nied, that  the  agreement  which  I  have  read  must  be  construed  in 
the  same  manner  as  if  this  last  day  had  been  originally  inserted 
therein.  On  the  14th  of  June,  the  counsel  for  the  defendant  at- 
tended, and  summed  up  the  case  on  his  behalf;  but  no  counsel  at- 
tended on  behalf  of  Allen,  the  other  pa^  to  the  submission.  The 
arbitrators,  however,  at  his  request,  adjourned  to  the  19th  June, 
for  the  purpose  of  hearing  his  counsel  on  that  day,  and  they 
granted  the  adjournment,  not  only  without  the  consent,  but 
against  the  wishes  and  remonstances  of  the  defendant.  They, 
accordingly,  met  again  on  the  19th,  when  the  counsel  for  Allen 
attended,  and,  against  the  continued  remonstrances  of  the  defend-^ 
ant,  was  fully  heard  on  behalf  of  his  client,  and  closed  the  argu- 
ments.   Such  are  the  facts,  as  distinctly  proved  by  one  of  the  ar- 
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bitratoTs,  and  uncontradicted  by  any  other  testimony ;  and  that 
they  amoant  to  a  direct  and  absolute  breach  of  the  agreement 
of  the  1st  of  June,  it  is  impossible  to  deny. 

The  question,  therefore,  is,  whether,  by  this  breach,  the  consent^ 
which  the  defendant  then  gave  to  an  extension  of  the  time  for 
making  the  award,  was  not  rendered  inoperative  and  void ;  for, 
if  so,  an  authority,  which  existed  only  by  his  consent,  was  of 
necessity  terminated.  If  the  arbitrators,  by  disregarding  the 
terms  of  this  agreement,  annulled  his  consent  they,  by  the  same 
act,  however  unintentionally,  annulled  their  own  powers. 

The  arbitrators  had  no  authority  to  act  at  all  after  the  first  of 
Jane,  except  that  which  they  derived  from  the  written  agreement 
of  the  parties  on  that  day ;  but,  to  determine  the  extent  of  their 
authority,  that  agreement,  it  is  evident,  must  be  construed  as  a 
whole,  and  we  have,  assuredly,  no  right  to  reject  any  part  of  it  to 
which  a  reasonable  and  consistent  interpretation  can  be  given. 

Unless,  however,  the  clause  that  fixed  the  day  for  closing  the 
arguments  may  be  stricken  out  entirely,  as  superfluous  or  un- 
meaning, we  are  bound  to  give  it  a  construction  that  shall  render  it 
effectual,  and  we  apprehend  that  it  can  only  be  made  so  by  the 
ooDstruction  that  I  shall  state,  and  that,  as  a  Court,  we  shall  adopt. 

When  the  defendant  agreed,  that  the  time  for  making  the  award 
should  be  extended  to  the  first  Monday  of  July,  he  had  a  perfect 
right  to  annex  such  terms  and  conditions  to  his  consent  as  he 
might  deem  expedi^t  He  had  a  right  to  say,  that  he  agreed 
to  the  extension  only  upon  the  condition,  that  the  arguments 
should  be  closed  on  the  appointed  day ;  and  if  such  is  the  true 
construction  and  import  of  his  agreement,  we  cannot  doubt  that 
the  arbitrators,  in  violating  this  condition,  exceeded  their  powers, 
and,  by'so  doing,  rendered  void  their  subsequent  acts.  We  think 
that  such  was  not  only  the  true,  but  necessary  import  of  this 
agreement ;  and  we  think  so,  for  the  conclusive  reason,  that  it  is 
only  by  this  construction  that  the  clause  limiting  the  time  for 
closing  the  arguments  could  be  rendered  operative  at  all.  It  cre- 
ated no  obligation,  either  on  the  parties  or  on  the  arbitrators,  if 
either  party,  contrary  to  the  wishes  of  the  other,  but  with  the 
consent  and  aid  of  the  arbitrators,  could  violate  it  with  impunity ; 
and  it  was  violated  with  impunity,  unless  the  effect  of  its  breach, 
was  to  vitiate  and  annul  the  award  that  followed.    The  clause 
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had  no  operation  at  all,  unless  it  created  a  restriction  on  the  pow- 
ers of  the  arbitrators,  which  the  law  bound  them  to  observe. 

It  was,  indeed,  strenuously  contended,  by  the  counsel  for  the 
plaintiff,  that  the  agreement  of  the  parties  that  the  arguments 
should  be  closed  on  a  particular  day,  was  not  binding  upon  the 
arbitrators  at  all,  and  that  it  rested  wholly  in  their  discretion  to 
hear  the  counsel  of  the  parties  at  any  time  within  the  period 
limited  for  making  the  award.  Indeed,  the  learned  counsel  went 
still  further,  and  insisted  that,  after  the  counsel  for  the  defendant 
had  been  heard,  the  refusal  of  the  arbitrators  to  hear  the  counsel 
for  Allen  on  a  subsequent  day  would  have  been,  not  merely  an 
abuse  of  discretion,  but  a  plain  violation  of  duty.  That  so  £u: 
from  being  controlled  in  the  exercise  of  their  powers  by  the  agree- 
ment of  the  1st  of  June — explicit  and  unambiguous  as  its  terms 
certainly  were— they  would  have  been  guilty  of  error  and  injus- 
tice, had  they  failed  to  overrule  and  disregard  it.  These  asser- 
tions of  the  counsel  struck  us  as  somewhat  novel  when  they  were 
advanced,  nor  have  we  since  been  able  to  discover  that  they  have 
any  support  from  reason  or  authority.  On  the  contrary,  we  are 
satisfied,  that,  unless  we  mean  to  overturn  the  whole  law  of  arbi- 
tration, as  it  has  hitherto  been  imderstood,  we  must  hold  them  to 
be  groundless. 

Where  a  controversy  is  submitted  to  the  decision  of  arbitrators, 
the  parties  have  an  undoubted  right  to  restrict  the  exercise  of  the 
powers  which  they  create  and  intrust^  within  any  limits  they  may 
choose  to  impose,  and  to  prescribe  any  rules  for  the  government 
of  the  arbitrators,  in  the  discharge  of  their  duties,  that  they  may 
deem  it  wise  to  adopt.  They  have  exactly  the  same  right  to  limit 
the  period  within  which  evidence  shall  be  received  or  counsel  be 
heard,  as  to  limit  the  period  for  making  an  award ;  and,  as  we 
understand  the  law,  every  restriction  so  imposed,  and  eyerj  rule 
so  prescribed,  is,  in  its  nature,  a  condition,  and  operates  as  a  limi- 
tation of  the  authority  of  the  arbitrators,  which,  if  they  disregard 
or  exceed,  puts  an  end  to  their  powers,  and  renders  void  their 
subsequent  proceedings. 

Whether  such  a  limitation  be  imposed  by  the  original  submis- 
sion, or  by  a  subsequent  agreement,  extending  the  time  for  making 
an  award,  we  hold  to  be  quite  immaterial.  In  both  cases,  the 
agreement  of  the  parties  is  equally  the  source  of  the  authority  of 
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the  arbitrators,  and  in  both,  the  terms  of  the  agreement  equally 
define  the  limits  of  that  authority,  and  prescribe  the  mode  of  its 
exercise.  But  for  the  agreement  of  submission,  the  arbitrators 
could  not  have  acted  at  all ;  but  for  the  agreement  of  extension, 
they  could  not  have  continued  to  act 

The  rules  that  I  have  now  stated  belong  to  that  settled  and 
£miiliar  law,  that  is  to  be  found  in  every  treatise  or  text-book  on 
the  subject  of  arbitrations,  and  it  would,  therefore,  be  a  waste  of 
time  to  exemplify  them  by  a  reference  to  adjudged  cases.  I  shall 
content  myself  by  referring  to  a  single  case,  which  I  select  from 
the  close  analogy  that  it  bears  to  the  present  In  the  case  of 
Walker  v.  Frobisher^  (6  Vesey,  70,)  evidence  was  received  by  a 
sole  arbitrator,  after  a  notice  in  which  the  parties  had  acquiesced, 
and  had  thereby  agreed  to  be  binding,  that  no  more  would  be  re- 
ceived, and,  for  this  excess  of  his  authority,  his  award  was  set 
aside ;  and  in  the  well-known  case  of  Van  Corilandt  v.  UhderhUl^ 
(19  John,  B.  411,)  Ch.  J.  Spencer,  in  delivering  the  judgment  of 
the  CoxxTt  of  Errors,  cites  the  decision  with  marked  approbation. 

It  seems  to  us  that  this  was  a  much  stronger  case  for  sustaining 
an  award,  if  an  excess  of  authority  could  be  overlooked,  than 
that  which  is  before  us.  The  agreement  of  the  parties  was  nei- 
ther as  solemn  in  its  form,  nor  as  explicit  in  its  terms,  and  the 
hazard  of  injustice,  from  the  exclusion  of  evidence,  was  far  greater 
than  any  that  could  have  resulted  from  a  refusal  to  hear  the  ar- 
guments of  counsel. 

It  is  said,  that  the  defendant  was  not,  and  could  not  have  been 
injured  by  the  consent  of  the  arbitrators  to  hear  the  counsel  of 
the  adverse  party,  and  that  the  mistake,  if  mistake  there  was, 
ought,  therefore,  to  be  passed  over  as  immaterial ;  but  this  is  an 
argument  to  which,  we  are  satisfied,  we  have  no  right  to  listen. 
The  agreement  for  closing  the  arguments  of  counsel,  was  regarded 
by  the  defendant  as  material ;  and  he  insisted,  that  the  arbitrators, 
therefore,  violated  a  restriction  which  they  were  bound  to  ob- 
serve. And  these,  alone,  are  the  facts  that  we  are  at  liberty  to 
consider.  Into  the  materiality  of  the  restriction,  and  the  suffi- 
dency  of  the  reasons  that  led  the  parties  to  impose  it^  we  cannot 
inquire.  The  expression  of  their  will  was  the  law  that  the  arbi- 
trators were  bound  to  follow. 

In  the  case  of  Walker  v.  Frobisker^  to  which  I  have  before  re- 
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ferred,  the  arbitrator  swore,  that  the  evidence  which  he  improp- 
erly received  was  immaterial,  and  had  no  influence  upon  his  de- 
cision, and,  consequently,  that  its  reception  worked  no  prejudice 
to  the  party  against  whom  it  was  taken ;  but  the  brief  reply  of 
Lord  Eldon  was,  that,  although  the  award  might  be  perfectly 
just,  upon  principle,  it  could  not  be  supported.  We  make,  in 
substance,  the  same  reply.  The  arguments,  which  the  arbitrators 
improperly  consented  to  hear,  may  have  had  no  influence  upon 
their  decision,  and  the  award  they  made,  as  between  the  parties, 
may  have  been  perfectly  just,  but  they  had  no  right  to  listen 
to  the  argument,  and,  upon  principle,  the  award  cannot  stand. 

As  I  have  already  said,  the  material  facts,  showing  an  excess 
of  authority  on  the  part  of  the  arbitrators,  was  proved  by  one 
of  their  number,  and  it  was  objected,  upon  the  trial,  that  he  was 
an  incompetent  witness.    The  objection  waB  renewed  upon  the 
argument  before*  us,  and  several  cases  were  cited  in  its  support, 
but  we  think  that  the  cases  were  inapplicable,  and  the  objection 
untenable.   It  may  be  true,  that  before  the  Code — ^and  we  will  not 
say,  that  such  is  not  still  the  law — an  arbitrator  was  an  incom- 
petent witness  to  prove  the  misconduct  of  himself  or  his  asso- 
ciates :  he  was  not  permitted  to  impeach  an  award,  by  proving 
fects  that  occurred  in  the  intercourse  of  the  arbitrators  with  each 
other,  or  in  their  secret  deliberations ;  but  we  are  not  aware,  and 
cannot  believe  that  it  has  ever  been  held  or  supposed,  that  an  ar- 
bitrator might  not  be  admitted  to  testify  to  facts  that  occurred 
upon  a  public  hearing,  and  in  the  presence  of  the  parties,  and  to 
the  decisions  that  were  then  openly  made  by  himself  and  his  as- 
sociates ;  and  it  appears  to  us,  that  to  exclude  his  testimony  in  re- 
lation to  such  fisicts,  would  be  quite  as  unreasonable  as  to  hold 
that  a  Judge  may  not  sign  a  bill  of  exceptions  containing  the 
proceedings  and  his  own  decisions  upon  a  trial. 

In  the  case  of  Van  CoriUmdt  v.  CTncferAiZZ,  which  is  one  of  those 
that  were  cited,  all  the  arbitrators  appear  to  have  been  examined 
as  witnesses,  and  apparently  without  objection ;  and  in  Niewland 
V.  Douglas,  (2  Joh'n.  B.  62,)  another  of  those  cases,  the  ground  of 
the  decision  was,  not  that  the  witness  was  incompetent,  but  that, 
in  a  court  of  law,  the  proof  offered  was  inadmissible. 

The  second  objection  to  the  recovery  of  the  plaintiff  is,  that 
the  complaint  does  not  contain  facts  sufficient  to  constitute  a  cause 
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of  action*  An  objection,  which  the  Code  dedaies  is  not  waived, 
though  not  taken  by  demuirer  or  answer,  (Code,  §§  144,  148,) 
and,  therefore,  as  we  construe  the  provision,  may  be  taken  upon 
an  appeal  to  the- General  Term,  even  when  it  appeais  that  it  waa 
not  ta^en  upon  the  trial. 

The  award,  upon  which  the  action  is  founded,  concludes  with 
an  order,  that  upon  the  payment  by  the  defendant  to  Allen  of  the 
sum  of  $9402.^,  the  parties  shall  execute  and  deliver,  each  to 
the  other,  a  general  release  of  all  debts,  demands,  eta,  etc.,  from 
the  beginning  of  the  world  to  the  26th  of  October,  1849,  the  date 
of  the  submission.  The  complaint,  however,  contains  no  aver- 
ment, that,  when  Allen  demanded  fix>m  the  defendant  the  pay* 
ment  of  the  sum  awarded,  he  delivered  and  tendered  to  him  a 
general  rdease  in  the  form  prescribed,  or  any  release  whatever. 
The  only  averment  is,  that  Allen  has  executed  such  a  release, 
which  is  ready  to  be  delivered,  when  the  sum  awarded  shall  be 
paid ;  and  such  an  averment,  when  a-  delivery  or  tender  before 
the  commencement  of  an  action  is  necessary,  is  plainly  insufficient 
In  our  opinion,  an  averment  in  the  complaint  of  an  actual  de- 
livery or  tender,  or  offer  to  deliver,  before  the  commencement  of 
a  suit,  of  a  general  release,  was  material  and  necessary,  for  the  con- 
clusive reason,  that  until  such  delivery  or  tender,  no  action  upon 
the  award  could  be  rightfully  commenced,  or  legally  maintained. 

In  relation  to  contracts,  there  seems  to  be  no  exception  from 
the  rule,  that  when  concurrent  acts  are  to  be  performed  by  tiie 
parties,  their  promises  or  covenants  for  such  performance  must  be 
oonstilied  as  conditional  and  dependent,  so  that  neither  can  main- 
tain aa  action  against  the  other  for  an  alleged  breach,  without 
averring  and  proving  an  actual  performance,  or  tender  of  perfor* 
mance,  on  his  own  part,  before  the  commencement  of  the  suit,  and 
the  rule  applies,  even  where  the  performance  of  a  stipulated  act 
by  one  of  the  parties,  such  as  a  payment  of  a  sum  of  money,  is 
stated  in  terms  to  be  a  condition  precedent  to  a  performance  by 
the  other,  aa  when  a  deed  is  covenanted  to  be  delivered  upon  the 
payment  of  a  certain  sum,  as  its  consideration.  The  tender  of  a 
deed  is  just  as  necessary  to  be  averred  and  proved,  when  an  ac- 
tion is  brought  for  the  recovery  of  the  price,  as  the  tender  of  the 
money  when  the  action  is  brought  to  compel  a  delivery  of  the 
deed.    In  short,  the  rule  is  applicable  in  all  cases,  where  the  acts 
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are  to  be  performed  at  the  same  time,  no  matter  wliich  is  stated 
to  be  first  in  the  order  of  performance. 

The  leading  cases,  on  this  branch  of  the  law,  are  all  collected 
and  reviewed  in  the  elaborate  judgment  delivered  by  Mr.  J.  Ed- 
wards, in  the  case  of  LesUr  v.  Jeivett,  in  the  Court  of  Appeals,  (1 
Keman,  453,)  and  it  is  needless  to  refer  to  any  other  authority,  aa 
evidence  that  the  rules  now  established  are  such  as  I  have  stated 

In  our  opinion,  the  doctrine,  thus  established,  is  just  as  applic- 
able to  concurrent  acts  directed  to  be  performed  by  an  award,  as 
to  similar  acts  agreed  to  be  performed  by  a  contract ;  it  is  just  as 
applicable  to  the  delivery  of  a  release,  upon  the  payment  of  the 
sum  awarded,  as  to  the  delivery  of  a  deed,  upon  the  payment  of 
the  conaideraiion-money.  The  true  and  sole  ground  of  the  rule,  in 
its  application  to  contracts,  is  the  probable  intention  of  the  parties, 
and  its  ground,  in  its  application  to  an  award,  is  the  similar  inten- 
tion of  the  arbitrators.  An  intention  by  which  the  parties  have 
agreed  to  be  bound. 

It  is  true,  that,  before  the  Code,  a  plaintiff,  in  declaring  upon  an 
award,  was  only  bound  to  state  those  parts  of  it  that  were  in  his 
own  favor,  and,  by  a  singular  exception  from  the  general  rules  of 
pleading,  was  not  bound  to  aver  the  performance  of  a  condition 
precedent.  (2  Wm.  Saunders,  62,  note  5,)  McKinsiry  v.  Solomons 
(2  John  B.  62).  But  the  Code  has  abolished  an  exception,  which, 
even  under  the  old  system,  was  anomalous.  A  plaintiff,  as  we 
have  frequently  decided,  is  now  bound  to  aver,  in  his  complaint, 
every  fiict  that  he  is  bound  to  prove  upon  the  trial,  as  part  of  his 
own  case,  and  in  order  to  maintain  his  action ;  and  we  have  so 
held,  and  must  continue  to  hold,  that  the  facts,  thus  necessary  to 
be  proved,  are  those  that,  in  judgment  of  law,  constitute  his  cause 
of  action.  Oarvey  v.  Fowler^  (4  Sandf.  S.  C.  R.  667 ;)  Mann  v.  More- 
wood,  (5  Sandf.  S.  C.  R.  567 ;)  Callin  v.  Ounler  (1  Duer,  266). 

Had  it  been  proved  on  the  trial,  without  objection,  that  a  proper 
release  was,  in  fact,  tendered  before  the  commencement  of  the 
action,  the  want,  in  the  complaint,  of  an  averment  of  the  tender, 
might  have  been  disregarded,  or  supplied  by  an  amendment ;  but 
as  no  such  proof  was  then  given,  and  the  objection  has  now  beea 
properly  raised  by  the  defendant,  we  cannot  overrule  it.  On  the 
contrary,  as  we  deem  it  to  be  unanswerable,  we  must  give  effect 
to  it,  by  rendering  the  same  judgment  that  must  have  been  given 
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had  the  same  objection  been  raised  by  a  demurrer.    We  must 
thus  dismiss  the  complaint,  with  costs. 
Judgment  accordingly. 


Geo.  E.  Shkkwood,  Plaintiff  and  Appellant,  v.  Jas.  V.  Seaman, 

Respondent. 

A  landlord,  in  the  absence  of  an  ezpreaa  covenant^  is  nnder  no  obligation  to  re- 
pair, or  to  do  any  acl  to  protect  his  tenant  from  the  consequences  of  the  lawful 
aeU  of  the  owner  of  adjoining  premises,  in  excavating  them  te  snch  depth  at 
would  endanger  the  stability  of  the  demised  premises. 

ChapL  6  of  the  La^s  of  1866,  has  not  altered  the  duties  and  liabilities  of  a  landlord 
to  his  tenant 

Mere  knowledge  of  the  landlord,  that  his  tenant  is  willing  that  he  should  gire 
the  license,  proyided  for  by  that  statute,  does  not  create  a  duty  to  give  it,  nor 
subject  the  landlord  to  an  action,  because  he  did  not  give  it 

To  Bubject  the  person  excavating  to  the  expense  of  protecting  the  adjoining  build- 
ing, he  must  "  be  afforded  the  necessary  license  to  enter  on  the  adjoining  land." 
This  must  be  explicit,  and  sufficient  to  protect  him  in  doing  the  acta  to  be  dona, 
to  perform  the  duty  the  statute  creates ;  and  it  would  seem,  that  it  should  be 
given  by  all  persons  who  would  be  injuriously  affected  by  such  acta. 

(Before  Boswobth  and  Hoitican,  J.  J.) 

Heard,  Norember  9th ;  and  decided,  NoTember  28th,  1857. 

This  action  comes  before  the  General  Term,  on  an  appeal  by 
the  plaintiff  from  a  judgment  rendered  by  Mr.  Justice  Duer,  on 
tiie  31st  of  January,  1857,  in  favor  of  the  defendant,  on  a  de- 
murrer interposed  by  him  to  the  plaintiff's  complaint.  The  com- 
plaint is,  in  substance,  as  follows,  viz : — 

L  The  complaint  states  that  the  defendant  had  leased  to  plain- 
tiff the  basement  room  and  a  back  building  of  lot  No.  252  Broad- 
way, for  a  saloon  and  restaurant,  for  three  years,  from  the  Ist  of 
May,  1856,  at  the  annual  rent  of  $1100,  payable  monthly  (con- 
taining a  copy  of  the  contract  of  letting). 

II.  That  the  plaintiff,  at  the  same  time,  executed  and  delivered 
to  the  defendant  a  counter  agreement,  binding  himself  to  pay  the 
rent. 

m.  That  the  plaintiff,  on  the  1st  day  of  May,  1856,  entered 
upon  said  term,  under  the  lease,  and  paid  the  rent  to  1st  June,  1856. 
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rV*.  That  GroBvenor,  the  owner  of  lot  No.  251,  adjoining  the 
demised  premises,  duly  notified  the  defendant  that  he  intended 
to  excavate  the  soil  of  his  lot  ten  feet  below  the  curb,  to  lay  the 
foundation  of  a  building  he  intended  to  erect  thereon. 

y.  That  defendant  neglected  and  refused  to  grant  the  license, 
under  the  statute,  to  Grosvenor,  to  enter  lot  No.  252,  in  order  to 
compel  him,  at  his  own  expense,  to  preserve  the  southerly  walls 
of  the  buildings  on  No.  252,  and  support  the  same  by  a  proper 
foundation. 

YI.  That  the  plaintiff  had  no  possession  or  control  of  the  rest 
and  residue  of  the  buildings,  and  no  right  to  occupy  the  same. 

VIL  That  the  defendant  was  the  owner  of  the  title  to  the  same, 
and  had  the  possession  and  control  thereof. 

Viii.  That  defendant  well  knew  that  plaintiff  was  willing  that 
defendant  should  grant  such  license  to  Grosvenor  to  enter  lot 
No.  252. 

EL  That,  in  consequence  of  such  excavations  on  lot  251,  the 
buildings  on  lot  252  fell,  and  crushed  and  destroyed  all  the  plain* 
tiff's  furniture,  fixtures,  etc,  to  the  value  of  at  least  $4000,  and 
rendered  the  demised  premises  unfit  to  occupy  as  a  saloon  or 
restaurant,  and  wholly  worthless. 

X.  That  defendant  was  bound  to  support  and  sustain  said 
buildings,  or  grant  a  license  to  Grosvenor  to  do  it. 

XI.  That  plaintiff's  property  on  the  demised  premises,  and  his 
business,  were  wholly  destroyed  and  broken  up,  and  the  lease 
rendered  valueless,  and  he  evicted,  etc.,  from  the  premises,  to 
plaintiff's  great  damage,  for  which  he  demands  judgment  for 
$10,000. 

The  lease  from  the  defendant  to  the  plaintiff  was  set  out,  in 
the  complaint,  in  full,  and  reads  thus,  viz. : — 

"  I  agree  to  let,  to  Geo.  E.  Sherwood,  the  premises  now  occu- 
pied by  him,  at  No.  252  Broadway,  for  a  saloon  and  restaurant, 
for  three  years  firom  May  1st,  1856,  at  yearly  rent  of  eleven  hun- 
dred dollars  per  year,  payable  monthly ;  he,  the  said  Sherwood, 
agreeing  to  vacate  the  said  premises  one  year  previous  to  the  ex- 
piration of  said  term,  if  Ghs^les  S.  Francis  vacates  the  upper  part 
of  ssdd  premises,  said  Sherwood  to  do  all  necessary  repairs  at  his 
own  expense.  "  J.  V.  Sbamai^." 

"  New  York,  January  28d,  1856. 
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The  complaint  also  contains  these  all^ationS|  viz. : — 

"And  the  plaintiff  further  shows,  that  the  said  Gtosy^ior 
carried  on  and  conducted  said  excavations  on  his  said  lot^  so  as 
to  relieve  and  keep  himself  harmless  of  any  trespass  on  the  plain- 
tiff's rights  or  other  HabUitj  for  the  injury^  loss  and  damage  sua- 
taiaed  by  him  in  consequence  of  the  &11  of  said  buildings  occu- 
pied by  him  as  aforesaid,  on  said  lot  No.  262  Broadway." 

The  drfendant  demurred  to  the  complaint,  specifying,  among 
other  grounds  of  objection,  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Judgment  having  been  given  for  the  deftodant,  the  plaintiff 
appeals  firom  it  to  the  General  Term. 

H.  Z.  Baynety  for  plaintiff  and  appellant,  insisted,  among 
other  grounds,  in  support  of  the  appeal,  that  it  is  the  policy  of 
the  law  that  the  landlord  shall  not  be  encouraged  to  do,  or  suffer 
any  thing  to  be  done,  which  he  can  legally  prevent,  by  which  his 
tenant  shall  be  injured  or  his  possession  disturbed,  and  cited 
Jhfdi  V.  JPendleUmj  (8  Ck>wen  R  727 ;)  Edwards  v.  EethringUm^ 
(7DowL  &  Ryl.  R  117;)  Ogilvier.  Hull,  (6  ffill  R  62;)  Obhm 
V.  Dupemtj  (1  Sandford  R  260 ;)  CkristopheT  v.  Austin,  (1  Keman, 
216 ;)  GHhocley  v.  WashingUm  (4  Gomst  217). 

The  defendant,  under  llie  Act^  had  the  power  to  prevent  his 
premises  being  thus  used  by  any  one.    (Laws  N.  Y.,  1866,  pp. 

11, 12,  §  1.) 

Having  the  power  in  law  to  prevent  Orosvenor  from  inflicting 
these  injuries  upon  the  plaintiff,  through  the  use  of  defendant's 
premises,  he  is  responsible  for  such  injuries.  OHkooley  v.  Washr' 
ingUm  (4  Comst  217). 

In  refusing  to  grant  th^  license  in  question,  and  thus  suffering 
Grosvenor  to  excavate,  without  preserving  the  walls  of  the  build- 
ings on  lot  No.  252,  the  defendant  wilfully  caused  the  destruction 
of  the  premises  he  demised  to  the  plaintiff,  and  which,  in  legal 
^ect,  is  a  tortious  eviction  of  the  tenant  by  his  landlord. 

Had  the  Act  respecting  excavations  never  been  passed,  it  would 
have  been  the  l^gal  duty  of  the  defendant  to  use  ibe  necesaarj 
precautions  to  sustain  and  preserve  from  injury  the  walls  of  the 
buildings  liable  to  be  injured  or  endangered  by  excavations  on 
the  adjoining  lot^  inasmuch  as  a  small  portion  thereof,  only,  were 

B.— n.  9 
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demised  to  the  plaintiff  and  the  defendant  being  the  owner  of  the 
whole,  and  the  landlord  of  the  part  demised. 

E.  E.  Mouni^  Jr.^  for  respondent 

By  the  Court.  Bosworth,  J. — ^There  is  no  express  cov- 
enant or  promise  in  the  lease,  from  the  defendant  to  the  plaintiff 
that  the  former  will  make  repairs,  or  do  any  act  to  preserve  the 
demised  premises  in  a  condition  fit  for  habitation,  or  for  the  prose- 
cution of  the  business  for  which  they  were  demised.  On  the  con- 
trary, the  written  contract  states,  that  the  plaintiff  was  '^  to  do  all 
necessary  repairs  at  his  own  expense." 

Howard  v.  DooliUle,  (8  Duer,  464,)  is  in  point,  and  determines, 
that  the  landlord,  in  the  absence  of  an  express  covenant,  is  under 
no  obligation  to  repair,  or  to  do  any  act  to  protect  his  tenant  from 
the  consequences  of  the  lawful  acts  of  the  owner  of  adjoining  lots, 
in  excavating  them  to  such  depth  as  would  endanger  the  stability 
of  the  demised  premises.  That  decision  must  control  our  own  on 
that  point.  In  the  opinion  of  the  Court,  in  Howard  v.  DooliUkj 
the  leading  authorities  are  examined,  and  establish,  as  we  think, 
the  conclusions  at  which  the  Court  arrived.  See,  also,  Keaies  v. 
Oadogan  (2  Eng.  L.  &  Eq.  R  818). 

Unless  Chap.  6  of  the  Laws  of  1855  (p.  11)  has  altered  the  du- 
ties and  liabilities  of  a  landlord  to  his  tenant,  there  is  no  cause  of 
action  stated  in  the  complaint  That  Act  makes  it  practicable  to 
subject  a  person,  excavating  a  lot  in  the  City  of  New  York  to  the 
depth  of  more  than  ten  feet  below  the  curb,  to  the  expense  of 
preserving  from  injury  a  contiguous  wall  on  an  adjoining  lot,  dur- 
ing the  excavations,  and  of  supporting  the  same  by  a  proper 
foundation,  so  that  it  shall  remain  as  stable  as  before  such  exca- 
vations were  commenced. 

To  subject  the  person  excavating  to  such  expense,  he  must "  be 
afforded  the  necessary  license  to  enter  on  the  adjoining  land." 

Such  license  must  be  tendered,  and  must  be  express,  and  au- 
thorize such  acts  to  be  done  as  may  be  necessary  to  enable  the 
person,  to  whom*  it  may  be  given,  to  perform  the  duty  which  the 
statute,  in  such  a  contingency,  creates. 

When  given,  it  must  be  given  by  those  who  may  be  injuriously 
affected,  for  the  time  being,  by  the  acts  necessary  to  preserve  frona 
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injniy  the  wall  on  the  adjoining  lot)  and  to  support  it  by  a  prop- 
er foundation. 

A  Xicense  from  the  landlord  will  not  protect  him  from  an  action 
by  the  tenant  for  interfering  with  the  possession  of  the  latter.  A 
license  fit)m  both  landlord  and  tenant  may  be  necessary  to  pro- 
tect the  persQU  proposing  to  excavate,  and,  if  so,  would  be  neces- 
sary to  subject  him  to  the  liabUity  declared  by  this  statute. 

But  we  think  it  a  sufficient  answer,  to  the  arguments  of  the 
plaintiff  based  on  this  statute,  to  say  that  prior  to  the  statute  the 
landlord  was  under  no  obligation,  as  between  himself  and  his  ten- 
ant, to  do  any  thing  to  preserve  the  demised  premises  from  the 
consequences  of  such  acts. 

That  statute  does  not  create,  and  was  not  designed  to  create  any 
such  obligation.  Its  whole  object  was,  to  enable  those  who  might 
desire  to  protect  an  adjoining  wall  from  injury,  and  who,  but  for 
the  Act,  must  have  preserved  it  at  their  own  expense,  to  cast  up- 
on a  person  excavating  the  expense  and  responsibility  of  pre- 
serving it  from  injury  until  the  excavations  are  completed,  and  of 
continuing  its  stability,  as  firm  as  he  found  it  when  the  excava- 
tions were  commenced. 

It  does  not  make  it  compulsory  upon  any  one,  who  has  a  build- 
ing on  the  lot  adjoining  the  lot  to  be  excavated,  to  protect  his 
building,  or  subject  him  to  the  expense  and  necessity  of  preserv- 
ing it  fit>m  injury. 

This  is  not  a  case,  therefore,  in  which  the  landlord  has  done  any 
affirmative  act^  or  authorized  an  act  to  be  done  by  any  other  per- 
son, which  m^es  the  demised  premises  less  beneficial,  or  wholly 
useless  to  the  tenant 

All  the  acts  done  by  Grosvenor,  instead  of  being  done  by  vir- 
tue of  any  permission  of  the  landlord,  express  or  implied,  were 
performed  in  his  own  right,  as  owner  of  the  lot  excavated. 

The  consent  of  the  defendant  t9  these  acts  was  not  essential  to 
justify  them,  and  it  was  not  asked.  The  defendfn  t  could  not 
have  prevented  him  from  doing  them,  and  an  express  notice  for- 
bidding him  to  do  them,  would  not  have  subjected  Mr.  Grosve- 
nor to  any  liability  to  any  one. 

The  complaint  avers,  that  "  the  said  Grosvenor  carried  on 
and  conducted  said  excavations  on  his  said  lot,  so  as  to  relieve 
and  keep  himself  harmless  of  any  trespass  on  the  plaintiff's 
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lights  or  other  liability  for  the  injury,  loss  and  damage  sustained 
by  him  in  consequence  of  the  &I1  of  said  buildings,  occupied 
by  him  as  aforesaid,  on  said  lot)  No.  252  Broadway.'' 

To  sustain  this  action,  it  is  necessary  to  hold,  that  although  the 
landlord  is  under  no  obligation  to  be  at  any  expense,  or  to  do  any 
act  to  sustain  the  demised  premises,  and  preserve  them  &om  in- 
jury, yet  he  is  bound,  by  force  of  the  relation  of  landlord  and  ten- 
ant, to  give  such  a  license,  in  a  case  like  the  present,  as  will  make 
it  the  duty  of  a  person  about  to  excavate  an  adjoining  lot,  to 
preserve  from  injuiy  the  wall  of  the  demised  premises,  while  the 
excavations  are  progressing,  and  leave  it,  when  they  are  complete 
ed,  as  firmly  supported  as  it  was  when  they  were  commenced. 

This  liability,  if  it  exists,  grows  out  of  the  statute  and  the  fact) 
that  the  landlord  knew  the  tenant  was  willing  that  such  license 
should  be  afforded. 

This  statute,  in  our  view  of  it,  does  not  alter  the  duty  of  land- 
lords, to  their  tenants,  so  as  to  i^uire  the  former  to  interfere  in 
any  manner  with  the  lawful  or  unlawful  acts  of  third  persons,  for 
the  protection  of  their  tenants  against  consequences,  which  they 
have  not  undertaken  to  mitigate  or  prevent 

The  landlord  is  not  liable  to  indemnify  the  tenant  against  re- 
sults, which  he  has  not  promised,  either  expressly  or  by  implica- 
tion, should  not  occur. 

The  judgment  must  be  affirmed. 


HiooiKS,  Plaintiff  and  Appellant^  v.  N.  Y.  &  Harlem  B.  R.  Go. 

When  a  colUdoii  ocean  between  a  train  of  can,  in  which  the  plaintiff  was  at  the 
time  a  paaeenger,  and  another  train,  and  the  plaint  was  at  the  time  standing 
on  the  platform  of  a  car,  and  was  injured,  he  is  not  entitled  to  an  instruction 
to  the  jary,  "  that,  if  the  conductor  of  the  train,  on  which  he  wafl»  knew  of  his 
being  on  the  platform,  and  did  not  object,  the  consent  of  the  company  may  be 
presumed,  and  the  company  would  be  liable,"  unless,  upon  the  eyidence,  it  is 
free  from  doubt,  that  he  was  injured  by  the  negligence  of  such  company,  witJi- 
out  any  ftult  on  his  part;  and  if  the  notices,  authorized  by  §  46  of  ^ chap, 
140  of  the  Laws  of  1850,  were  posted  up  at  the  time  inside  of  the  passenger  can 
then  on  the  train,  then  also,  that  the  company  at  the  time  did  not  furnish  room» 
inside  of  its  passenger  cars,  sufficient  for  the  proper  accommodation  of  the  pas* 
sengera 
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If  neh  notioes  were  duly  posted  at  the  time,  and  sufficient  room  waa  fomiBhed,  inride 
of  the  cars,  for  the  proper  accommodatioD  of  the  paaaengers,  the  mere  fact^  that 
the  eondnetor  did  not  object  to  the  pkintiff's  Btanding  on  the  platform,  would 
not  justify  the  presumption,  that  the  company  aflsented  to  waive  a  protection 
gi?en  to  them  by  statute,  which  these  notices  expressly  declared  they  should 
claim,  and  on  which,  they  informed  all  passengers,  the  oompany  Fould  insist 

(Before  Bobwobxh  and  HomcAir,  J.  J.) 

Heard,  Korember  9th,  and  decided,  Koyember  28th,  1857. 

This  action  comes  before  the  Court  at  Q^neral  Term,  on  an 
appeal  by  the  plaintiff  from  a  judgment  in  favor  of  the  defend- 
ants. It  was  brought  to  recover  damages  sustained  by  the  plain- 
tiff) while  a  passenger  on  the  cars  of  the  defendants,  from  a  col- 
lision between  the  train  on  which  he  was  riding  and  a  freight 
train  belonging  to  the  N.  Y.  &  New  Haven  Bailroad  C!ompany. 
It  was  tried  in  June,  1856,  before  Judge  Woodruff  and  a  jury. 

The  collision  was.  caused  by  the  cars  of  the  defendants  running 
against  a  freight  train  of  the  New  Haven  Company,  which  was 
due  in  New  York  City  many  hours  before  the  collision,  which  oc- 
curred near  68th  street,  while  both  trains  were  going  into,  or 
towards  the  City  of  New  York.  It  was  admitted,  on  the  trial,  that 
the  plaintiff  at  the  time  of  the  accident,  was  standing  on  the  plat- 
form of  the  car  on  which  he  was  riding.  Evidence  was  given,  on 
the  part  of  the  plaintiff)  with  a  view  to  show,  that  the  collision 
was  caused  by  the  negligence  of  the  defendants ;  and  by  the  latter, 
to  show,  that  it  was  caused  by  the  negligence  of  the  N.  Y.  & 
New  Haven  Bailroad  Company,  without  negligence  on  their 
own  part ;  also,  that  notices  were  posted  up,  inside  of  the  passen- 
ger cars  of  the  train  in  which  the  plaintiff  was,  conforming  to 
the  statute  on  that  subject,  and  that  there  was  sufficient  sitting 
accommodations  inside  of  the  cars  for  all  of  the  passengers. 

When  the  evidence  was  closed,  the  counsel  of  both  parties  ad- 
dressed the  jury.  The  counsel  for  the  plaintiff  requested  the 
Judge  to  charge,  "  That,  if  the  conductor  of  the  Harlem  passenger 
train- knew  of  the  plaintiff's  being  on  the  platform,  and  did  not 
object,  the  consent  of  the  company  may  be  presumed,  and  the 
oompany  would  be  liable.'^ 

"  The  Court  refused  to  charge,  on  the  subject,  otherwise  than  is 
hereinafter  stated,  and  plaintiff's  counsel  tiien  and  there  ex- 
cepted.'' 


184  OASES  IN  THE  SUPERIOR  COURT. 

Higgins  T.  N.  Y.  and  Harlem  R.  R.  Ga 


The  portion  of  the  charge  relating  to  the  subject-matter  of  such 
request,  was  as  follows,  viz, : — "  The  statute  of  1860,  relative  to 
the  standing  on  platforms,  is  relied  on  by  the  defendants ;  by  this 
you  have  to  be  governed  unqualifiedly.  (His  Honor  then  read 
the  statute  of  1850.)  It  is  reasonable  and  just^  and  if  this  ap- 
plies to  the  plaintiff,  and  if  the  defendants  have  shown  themselves 
within  its  provision — ^that  id,  if  the  defendants  had  complied  with 
all  the  conditions  of  the  statute,  and  the  plaintiff  was  on  the  plat- 
form unnecessarily,  and  in  violation  of  the  notices  put  up  in  the 
cars — he  cannot  recover.  The  plaintiff,  however,  was  not  obliged 
to  go  over  platforms,  etc.,  when  the  cars  are  in  motion  and  incur 
danger,  to  find  a  seat.  If  he  wished  to  find  a  seal,  the  conductor's 
duty  is  to  show  him  one.  As  to  proof  of  the  notices  required  by 
the  statute  which  I  have  read  to  you,  it  is  the  duty  of  defendants 
to  satisfy  you  that  the  required  notices  were  up,  inside  the  cars, 
that  morning.  If  proved  to  you,  that  such  notices  were  habitually 
kept  up  by  the  defendants  inside,  at  each  end,  and  alongside  of 
their  passenger-cars  running  over  their  road  in  the  train  in  which 
the  plaintiff  was,  and  were  regularly  there,  so  that  passengers, 
passing  daily  over  the  road,  saw  them,  and  that  they  had  been  so 
regularly  for  a  series  of  yearp,  and  down  to  the  present  time,  this 
would  raiAe  the  presumption,  that  they  were  up  that  morning,  if 
nothing  to  the  contrary  appeared ;  also,  as  to  there  being  room 
inside  the  cars  sufficient  for'  the  passengers,  it  is  proper  to 
say,  that  the  statute  means  that  the  company  shall  furnish  room 
inside  its  cars,  sufficient  for  the  proper  accommodation  of  the  pas- 
sengers, and  this  without  subjecting  the  passenger  to  the  necessity 
of  exposing  himself  to  danger  in  finding  such  accommodation  in- 
side ;  and  the  company  ought  to  allow  the  passengers,  time  and  op- 
portunity to  find  seats,  if  they  are  provided,  without  hazard  of 
danger  in  the  search,  otherwise  they  cannot  be  said  to  furnish  ac- 
commodation inside  the  cars,  within  the  meaning  of  the  statute." 

The  jury  found  a  verdict  for  the  defendants.  The  plaintiff 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence.  From  the  order  denying  that  motion,  and  fix)m  the 
judgment  entered  on  the  verdict,  the  present  appeal  is  taken. 

Oeorge  G.  Bellows^  for  the  plaintiff  and  appellant,  insisted,  that 
the  plaintiff  being  on  the  platform  of  a  car  in  the  train  of  defend- 
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antS)  even  admitting  that  notices  in  paisoance  of  an  Act  of  1860 
were  posted  up  in  cars  composing  that  train,  and  that  there  were 
vacant  seats,  does  not  bar  a  recovery,  as  plaintiff  was  there  by 
the  assent  of  the  conductor  having  the  train  in  charge ;  and  no 
act  on  the  paH  of  the  plaintiff  tended  to  produce  the  injury  he 
sustained,  or  did  in  any  way  contribute  thereto;  and  the  plaintiff 
would  be  entitled  to  recover,  if -the  injury  resulted  from  the  want 
of  that  care  and  caution  which  defendants  were  bound  to  exer* 
dse.  The  Justice,  before  whom  the  cause  was  tried,  should  have 
charged  as  requested.  {Carroll  v.  N.  H.  E.  JR.  Oo.y  1  Duer's  Re- 
ports, 571.) 

There  is  no  testimony,  on  the  part  of  the  defendants,  to'  show 
ihat  the  notices,  required  by  the  Act  of  1860,  were  posted  up  in 
the  train  of  defendants  on  the  morning  of  the  accident ;  and  under 
the  construction  of  the  statute,  as  claimed  by  defendants'  counsel, 
defendants  were  bound  to  show,  that  the  statute  had  been  strictly 
complied  with,  in  every  respect,  at  the  time  of  the  collision,  and 
that  there  was  a  regulation  of  the  company,  to  the  effect,  that  no- 
tices should  be  posted  up  prohibiting  persons  from  standing  on 
the  platforms.  (See  Sei^on  Laws  of  1850,  p.  234,  §  46 ;  Sprague 
V.  BirdsaU,  2  Cowen,  419 ;  BaMum  v.  Acker,  18  Barb.  S.  C.  R. 
S84.) 

Charka  TFl  Sandford,  for  respondents. 

Bt  the  CJoubt.  Bosworth,  J. — This  action  comes  before  the 
Court,  on  an  appeal  by  the  plaintiff  from  the  judgment,  and  from 
an  order  denying  a  motion,  made  on  a  case,  for  a  new  trial. 

No  exception  was  taken  to  the  admission  or  rejection  of  evi- 
dence, or  to  the  charge  as  made.  The  plaintiff  requested  a  par- 
ticular instruction  to  be  given,  and  the  Judge  refused  to  charge 
otherwise,  on  the  subject^  than  he  did  charge,  and  the  plaintiff  ex- 
oepted.  The  Judge  was  requested  to  charge  ^'  That  if  the  Con- 
ductor of  the  Harlem  train  knew  of  the  plaintiff's  being  on  the 
platform,  and  did  not  object,  the  consent  of  the  company  may  be 
presumed,  and  the  company  would  be  liable." 

The  plaintiff  was  not  entitled  to  this  absolute  instruction,  un- 
less the  evidence  established,  beyond  controversy,  that  he  was  in- 
jured by  the  negligence  of  the  defendants,  without  any  fault  on 
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his  part  contributing  to  the  injury ;  and  also,  if  the  notices  author- 
ized by  §46  of  Chap  140  of  the  Laws  of  1850  (p.  234)  were  post- 
ed up  at  the  time,  inside  of  the  passenger  cars  then  in  the  train, 
that  the  company  at  the  time  did  not  furnish  room  inside  of  its 
passenger  cars  sufficient  for  the  proper  accommodation  of  the  pas- 
sengers. 

K  such  notices,  being  part  of  the  printed  regulations  of  the  com- 
pany, were  duly  posted  at  the  time,  and  there  was  at  the  time 
sufficient  room  inside  of  the  passenger  cars  for  the  proper  accom- 
modation of  the  passengers,  the  mere  fact,  that  the  conductor  did 
not  object  to  the  plaintiff  standing  on  the  platform,  would  not 
justify  the  presumption  that  the  company  assented  to  waive  a 
protection  given  to  them  by  the  statute,  which  these  notices  ex- 
pressly declared  they  should  claim,  and  on  which  they  informed 
all  passengers  the  company  would  insist. 

Whether  the  notices  were  duly  posted  at  the  time  was  submit- 
ted to  the  jury,  and  there  was  sufficient  evidence  of  the  fact  to 
make  the  submission  of  that  question  proper. 

The  question  was  also  submitted  whether,  at  the  time,  suffi- 
cient room  was  furnished',  inside  of  the  cars,  for  the  proper  accom- 
modation of  the  passengers.  On  that  point,  the  jury  were  instructed 
that  the  company  could  not  be  said  to  have  furnished  sufficient  ac- 
commodation inside  the  cars,  within  the  meaning  of  the  statute, 
unless  they  allowed  the  passengers  time  and  opportunity  to  find 
seats,  without  hazard  of  danger,  in  the  search,  by  passing  from 
platform  to  platform  while  the  cars  were  in  motion. 

We  thii^k  this  was  a  submission  of  this  question,  in  a  manner 
of  which  the  plaintiff  cannot  justly  complain.  The  plaintiff  being 
a  commuter,  and  a  daily  passenger  in  this  train,  we  cannot  say 
the  jury  were  unauthorized  in  finding,  that  the  plaintiff  knew 
that,  at  the  place  where  he  entered  the  cars,  the  only  vacant  seats 
would  be  found  in  the  rear  car  or  cars,  and  that  other  passengers, 
and  the  plaintiff,  as  well  as  others,  habitually  crowded  upon  the 
forward  cars,  although  they  contained  no  unoccupied  seats,  for  the 
mere  purpose  of  gaining  a  little  time,  by  being  in  the  cars  to  be 
first  started,  after  horse  power  was  substituted  for  that  of  steam. 
.  We  do  not  feel  at  liberty  to  say,  that  a  verdict,  finding  that 
sufficient  room  was  furnished  at  the  time  inside  of  the  cars  for 
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the  proper  aocommodation  of  the  passengers,  is  so  dearly  against 
evidence  as  to  justify  ns  in  granting  a  new  trial  for  that  cause. 

We  think  the  evidence  given  was  such,  as  made  it  the  duty  of 
the  Judge  to  submit  the  question,  whether  the  iqjoiy  was  caused 
without  any  negligence  of  the  defendants,  and  by  the  negligence 
of  the  New  Haven  Company.  The  rules,  stated  to  the  jury  as 
their  guide  with  reference  to  the  effect  of  the  fiusts  they  might 
find,  were  not  excepted  to,  and  were  not  prejudicial  to  the  plain- 
tiff 

No  objection  was  made  to  submitting  to  the  jury  either  of  the 
questions  of  £Eict  which  they  were  left  to  determine,  or  to  the 
chaige,  in  any  of  its  details,  except  such  as  may  be  implied  by  the 
specific  instruction  requested,  and  the  exception  to  the  refusal  of 
the  Judge  to  charge  in  the  terms  required. 

We  do  not  feel  at  liberty  to  interfere  with  the  verdict,  on  the 
ground  that  it  is  not  warranted  by  the  evidence^  The  exception 
taken  being  untenable,  the  judgment  and  order  appealed  from 
must  be  affirmed  with  costs.* 


Coox  V,  Litchfield. 

A  Botiee  to  the  endorser  of  ft  note,  dated  on  the  day  raeh  note  mnturee,  stotlng; 
thftt  a  note  made  by  the  actual  maker  thereof,  naming  him,  and  the  date  of  the 
note  and  its  amount,  and  that  it  Is  endorsed  by  the  person  to  whom  such  notiee 
is  directed ;  and  also  stating,  that  such  "  note  was,  on  the  day  that  the  same 
beeame  doe,  duly  protested  for  non-payment,  and  that  the  holders  look  to  yon 
for  the  payment  thereof,"  is  sufficient  to  charge  such  endorser,  unless  it  Is  made 
to  appear,  that  he  was  the  endorser  of  other  notes,  then  outstanding,  made  by 
the  same  maker,  of  the  same  dat«^  and  for  the  same  amount 

When,  in  snch  a  case,  a  notice,  which  is  suffident  in  the  absence  of  proof  of  any 
such  extrinsic  facts,  is,  by  such  proof,  rendered  defectire,  by  reason  of  not  being 
sufficiently  full  in  its  description  of  identifying  particulars,  the  plaintiff  may 
prove  other  extrinsic  fhcts^  existing  and  known  to  such  endorser  at  the  time  of 
his  receipt  of  the  notice ;  and  if^  on  construing  the  notice  in  the  light  of  all 
such  extrinsic  facts»  there  can  be  no  reasonable  doubt,  that  the  endorser  knew 


•  See  OoUgnm  t.  ffarUm  and  Aaw  Baoen  R,  R  Co$,,  6  Dun,  SSa.    That  caaa. 
and  tkua  are  brought  to  recoTcr  damages  sustained  by  the  same  ooUlsion. 


188  CASES  IN  THE  SUPERIOR  COURT. 

Cook  T.  litehfield. 

that  the  notice  related  to  the  note  maturing  on  the  day  of  the  date  of  nieh  no- 
tice, it  will  be  held  tnfficient 

If  there  be  a  coDflict  of  evidence,  as  to  the  existence  of  the  alleged  extriniio  facts, 
or  as  to  the  defendants  knowledge  of  them,  the  questions  of  fiust  must  be  de- 
termined by  the  jury. 

When  there  is  no  conflict  of  evidenee,  as  to  either  of  those  facts,  the  safficleney  of 
the  notice  is  to  be  determined  by  the  Court. 

A  general  verdict,  ordered  fbr  the  plaintiff,  will  not  be  set  aside,  merely  because 
the  Judge,  at  the  trial,  submitted  to  the  jury  special  questions,  and  which  they 
answered  affirmatively,  when,  upon  the  evidence  given,  the  Judge  might  have 
ruled,  with  propriety,  that  the  propositions,  which  the  answers  of  the  jury  to 
such  questions  affirmed,  had  been  satisliftctorily  established,  and  entitled  the 
plaintiJQf  to  a  verdict 

(Before  Bobwokth  and  Hoffkan,  J.  J.) 

Heard,  November  11th ;  decided,  November  28th,  185t. 

Tms  action  comes  before  the  General  Term,  on  a  verdict  for 
the  plaintiff,  taken,  subject  to  the  opinion  of  the  Court  on  ques- 
tions of  law  directed  to  be  heard  at  the  General  Term,  in  the  first 
instance.  It  is  brought  by  Edward  Cook,  as  plaintiff  and  en- 
dorsee, against  Elisha  C.  Litchfield,  as  defendant,  and  as  payee 
ahd  endorser  of  three  promissory  notes,  each  of  the  same  date  and 
amount,  and  each  being  dated,  "  Detroit,  April  2d,  1849,"  each 
made  by  "  J.  L.  -Carew,"  and  each  payable,  with  interest,  to  the 
order  of  the  defendant,  "  at  the  Bank  of  New  York,  in  the  City 
of  New  York,"  one  at  ten,  one  at  eleven,  ^nd  one  at  twelve 
months  firom  its  date.  The  controversy  relate*,  chiefly,  to  the  suf- 
ficiency of  the  notices,  served  on  the  defendant,  to  charge  him  as 
endorser.  The  action  was  tried  in  December,  1866,  before  Ch, 
Justice  Oakley  and  a  jury. 

The  plaintiff^s  counsel,  after  opening  the  case  to  the  jury,  put 
in  evidence  the  three  promissory  notes,  mentioned  in  the  com- 
plaint, being  as  follows : — 

"  Detroit,  April  2d,  1849. 
"$740. 

"  Ten  months  after  date,  I  promise  to  pay,  to  the  order  of  E.  0. 

Litchfield,  Esq.,  at  the  Bank  of  New  York  in  the  City  of  New 

York,  seven  hundred  and  forty  dollars,  value  received,  with 

interest  J.  L.  Cabew." 

(Endorsed)  "E.  C.  Litchfield, 

G.  W.  Bygkman." 
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"  Detroit,  April  2d,  1849. 
"$740. 

"Eleven  months  after  date,  I  promise  to  pay,  to  the  order  of 

E.  C.  Litchfield,  Esq.,  at  the  Bank  of  New  York  in  the  City  of 

New  York,  seven  hundred  and  forty  dollars,  value  received,  with 

interest.  J.  L.  Carew." 

(Endorsed)  "E.  C.  LrrcHTiELD, 

G.  W.  Eyckman." 

"Dbtboit,  April  2d,  1849. 
"$740. 

"  Twelve  months  after  date,  I  promise  to  pay,  to  the  order  of 
E.  C.  Litchfield,  Esq.,  at  the  Bank  of  New  York  in  the  City  of 
New  York,  seven  hundred  and  forty  dollars,  value  received,  with 
interest  J.  L.  Caeew." 

(Endorsed)  "E.  C.  Lttohfield, 

G.  W.  Eycuocan." 

It  was  also  stated  and  admitted,  that  there  was  a  fourth  note, 
similar,  except  as  to  time  of  payment^  which  was  still  held  by  the 
plaintifi*,  being  in  litigation  in  another  suit  between  the  same  par- 
ties, sudi  fourth  note  being  as  follows : — 

"Deteoit,  April  2d,  1849. 
"1740. 

"Nine  months  after  date,  I  promise  to  pay,  to  the  order  of 

E.  C.  Litchfield,  Esq.,  at  the  Bank  of  New  York  in  the  City  of 

New  York,  seven  hundred  and  forty  dollars,  value  received,  with 

interest  J.  L.  Cabbw." 

(Endorsed)  "E.  C.  Litchfield, 

G.  W.  Eyckman." 

The  plaintiff  proved,  that  each  of  the  said  four  notes,  on  the 
day  when  it  became  payable,  (being  severally  the  6th  day  of 
January,  February,  March  and  April,  1850,)  was  presented  at  the 
Bank  of  New  York  in  the  City  of  New  York,  by  a  notary  public, 
and  payment  thereof  demanded,  of  the  teller,  which  he  refused ;  and 
that,  on  the  following  morning,  (except  the  first  case,  when  the  fol- 
lowing day  was  Sunday,  and  then,  on  the  Monday  morning  next 
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afterwards,)  a  notice,  signed  by  the  said  notary  public,  was  depos- 
ited in  the  New  York  post-office,  addressed  to  the  defendant,  at 
Detroit,  Michigan;  that  only  one  such  notice,  to  the  defendant, 
was  sent  for  each  note ;  that  said  notices  consisted  of  printed 
blanks,  filled  up  in  manuscript,  and  there  is  a  blank  space  of  sev- 
eral lines,  in  the  printed  blanks,  between  the  words  "  dated"  and 
''endorsed;"  and  that  the  notices  produced,  by  the  defendant's 
counsel,  and  in  evidence  on  the  trial,  are  the  same  which  were  so 
sent,  such  produced  notices  being  as  follows : — 

"Nbw  Yobk,  Jan.  5th,  1850. 
''  $740  and  interest 

"  Please  to  take  notice,  that  a  promissory  note,  made  by  J.  L. 

Carew,  for  $740,  with  interest,  dated  April  2d,  1849,  endorsed  by 

you,  was,  on  the  day  that  the  same  became  due,  duly  protested  for 

non-payment,  and  that  the  holders  look  to  you  for  the  payment 

thereof 

"  Your  obedient  servant,  John  T.  Irving, 

"  Notary  Public,  Mechanics'  Bank,  Attorney  and  Counsellor, 

No.  7  Nassau  street" 

"  Mr.  E.  0.  LrrcHFiKLD,  Detroit,  Mich." 

(Postmark)    "  New  York,  7th  January,  10  cents. 

(Superscription)    "  Mr,  E.  C.  Litchfield,  Detroit,  Michigan." 

<'  $48  60  interest 
740  00 


$788  60"  "New  York,  February  5th,  1850. 

"  Please  to  take  notice,  that  a  promissory  note,  made  by  J.  L. 
Carew,  for  $740,  with  interest,  dated  Detroit,  April  2d,  1849,  en- 
dorsed by  you,  was,  on  the  day  that  the  same  became  due,  duly 
protested  for  non-payment,  and  that  the  holders  look  to  you  for 
the  payment  thereof 

"  Your  obedient  servant,  John  T.  Irving, 

"  Notary  Public,  Mechanics'  Bank,  Attorney  and  Counsellor, 
No.  7  Nassau  street" 

"  £.  C.  LrroHFEELD,  Esq.,  Detroit,  Michigan." 
i    (Postmark)    «  New  York,  6th  February,  10  cents."     . 

(Superscription)    "  Mr.  E.  C.  Litchfield,  Detroit,  Michigan." 
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»  $47.91  interest 
740.00 


$787.91 

"New  Yobk,  March  5th,  1850. 

"  Please  to  take  notice,  that  a  promissory  note,  made  by  J.  L. 
Carew,  for  $740  and  interest^  dated  Detroit^  April  2d,  1849,  and 
eDdoraed  by  you,  was,  on  the  day  that  the  same  became  due,  duly 
protested  for  non-payment,  and  that  the  holders  look  to  you  for 
the  payment  thereof. 

"  Your  obedient  servant,  John  T.  Ibyino, 

"  Notary  Public,  Mechanics'  Bank,  Attorney  and  Counsellor, 
No.  7  Nassau  street" 

"  £.  C.  LrrcHviEij),  Esq." 

(Postmark)    "  New  York,  6th  March,  10  cents." 

(Superscription)    '*  Mr.  £.  C.  Litchfield,  Detroit,  Michigan."    ' 

"  $740  and  interest  ^"^  ^^^  ^P^  ^^'  1^50.  • 

"  Please  to  take  notice,  that  a  promissory  note,  made  by  J.  L. 
Carew,  for  $740  and  interest,  dated  April  2d,  1849,  endorsed  by 
yon,  was,  on  the  day  that  the  same  became  due,  duly  protested  for 
non-payment,  and  that  the  holders  look  to  you  for  the  payment 
thereof 

"  Your  obedient  servant^  '^  John  T.  Ibyino, 

"  Notary  Public^  Mechanics'  Bank,  Attorney  and  Counsellor, 
No.  7  Nassau  street" 

"  Mr.  E.  C.  LrrcHviELD,  Detroit" 
(Postmark)    "  New  York,  6th  April,  10  cents." 
(Saperscription)    "  Mr.  K  C.  Litchfield,  Detroit^  Michigan." 

It  was  admitted  by  the  counsel  for  both  parties,  that  the  de- 
fendant lived  in  Detroit^  Michigan,  at  the  date  and  endorsing  of 
the  notes,  and  thence,  until  the  time  of  the  last  notice ;  that  his 
residence  was  there ;  and  that  the  general  residence  of  Joshua  L. 
Carew,  the  maker  of  the  notes,  was  in  Detroit,  during  the  same 
period. 

The  defendant's  counsel  objected,  in  time,  to  the  admission,  in 
evidence,,  of  the  said  notices  of  protest  on  the  notes  in  suit,  on  the 
ground,  that  said  notices  were  insufficient  on  their  &ce,  in  not 
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properly  nor  sufficiently  describing  nor  identifying  the  particular 
notes  referred  to.  The  Court  overruled  the  objection,  and  the 
defendant  thereupon  excepted. 

It  appeared,  at  the  trial,  that  the  four  notes  were  drawn,  signed 
and  endorsed  at  Detroit,  and,  subsequently,  delivered  by  the 
maker,  J.  L.  Carew,  to  Garret  W.  Ryckman,  in,  and  who  then 
resided  in,  the  City  of  New  York,  for  hops  previously  sold  by 
Byckman  to  Carew,  for,  and,  in  feet,  used  in  a  brewery  at  De- 
troit That,  at  the  times  when  such  hops  were  so  bought  and 
used,  the  defendant  had  such  an  interest  in  the  business  of  that 
brewery,  as  would  make  him  and  Carew  liable,  as  partners  to 
third  persons,  for  articles  bought  for  and  used  in  conducting  the 
business  of  such  brewery;  but  it  did  not  appear,  that  Ryck- 
man knew  that  feet  when  he  sold  the  hops  or  received  the  four 
notes. 

By  an  agreement,  dated  the  1st  of  January,  1849,  prior  to  the 
<}ate  of  the  notes,  but  subsequent  to  the  purchase  of  the  hops, 
a  partnership  was  formed  between  the  defendant,  J.  L.  Carew, 
Geo.  W.  Barnes  and  B.  Hubbard,  all,  then,  of  Detroit,  for  the 
prosecution  of  the  brewery  business.  The  property  and  assets  of 
the  business,  in  which  the  defendant  was  then  interested  with 
Carew,  was  transferred  to  the  new  firm,  and,  in  consideration  of 
that,  among  other  things,  the  new  firm  agreed  to  issue  their  notes, 
to  tiie  amount  of  $10,000,  and  apply  the  same,  or  the  avails 
thereof,  to  the  payment  of  outstanding  liabilities  against  the  old 
concern  of  Carew.  But  a  small  part  of  that  amount  was  so  issued 
or  applied. 

When  the  testimony  on  both  sides  was  concluded,  the  defend- 
ant's counsel  moved  to  dismiss  the  complaint,  on  the  grounds — 

1.  "  That  the  defendant  is  an  endorser,  and  can  be  sued  only  as 
an  endorser,  and  cannot  be  made  a  maker. 

2.  "  To  make  the  defendant  liable,  for  the  purchase  of  the  hopa 
mentioned  in  the  complaint,  the  plaintiff  should  have  sued  as  the 
assignee  of  Eyckman,  as  to  the  claim  for  the  hops.  And  the  proof 
is,  that  he  is  only  the  holder  of  the  notes  f  and  there  is  no  allega- 
tion or  proof  that  he  is  the  assign^  of  Byckman,  as  to  the  claim 
for  the  hops. 

8.  "  If  the  defendant  was  a  partner  of  Joshua  L.  Carew,  and,  as 


1 


NEW  YORK— NOYEMBER,  1857.  148 

Cook  T.  litehfieUL 

sadi,  a  maker  of  the  notes,  and  not  entitled  to  notice  of  protest, 
Carew  should  be  a  party  to  the  suit 

4.  "  If  Bela  Hubbard  was  a  partner,  he  should  be  made  a  party 
to  the  suit 

6.  *'  The  plaintiff,  haying  fiuled  to  prove  notice,  to  the  defend- 
ant,  of  the  protest  of  the  notes,  as  endorser,  he  cannot  charge  him 
as  a  maker  of  the  notes. 

6.  "  No  partnership,  between  the  defendant  and  Carew,  is  proved. 

7.  "  The  notices,  given  to  the  defendant  and  above  contained, 
were  insufficient  to  charge  him,  as  endorser,  by  the  laws  of  New 
York. 

8.  "They  were  also  insufficient  to  charge  him,  as  endorser,  by 
the  laws  of  Michigan.  And  the  laws  of  Michigan  govern  the 
contract  of  endorsement;  and  the  defendant  is,  therefore,  not 
liable  as  endorser." 

His  honor,  the  presiding  Justice,  said,  "The  plaintiff  sues  the 
defendant  as  endorser  and  means  to  hold  him  as  endorser,  and 
insists  that  the  defendant  knew  which  note  the  notices  of  protest 
related  to.  The  defendant  insists  that  the  description  of  the  note, 
contained  in  the  notice,  is  imperfect.  The  plaintiff  then  proposes 
to  show  that  the  defendant  knew,  when  each  notice  was  received 
by  him,  to  which  note  it  referred. 

"  The  counsel  for  the  defendant  claimed  that  the  notice  must, 
affirmatively,  convey  the  notice  of  protest,  and  designate  the  note 
protested,  with  sach  particularity  as  to  show,  on  its  face,  what  note 
was  due. 

''  The  counsel  for  the  plaintiff  then  proposed  to  submit  to  the 
jury  a  single  question,  as  to  each  note,  viz.,  whether  the  defend- 
ant, at  the  time  he  received  the  respective  notices  of  protest,  pro- 
duced by  him,  knew  which  note  each  notice  referred  to?  and  then 
to  take  a  verdict,  subject  to  the  opinion  of  the  Court  at  Q^neral 
Term. 

^'  The  counsel  for  the  defendant  objected  that  there  was  no  ques- 
tion for  the  jury  to  pass  upon,  and  renewed  his  motion  to  dismiss 
the  complaint,  on  the  grounds,  as  above  stated. 

''  The  Court  denied  the  motion  to  dismiss  the  complaint,  to  which 
the  defendant's  counsel  excepted.  And  the  Court  ordered  the 
questions  hereinafter  stated  to  be  submitted  to  the  jury ;  to  which 
the  counsel  for  the  defendant  excepted,  on  the  ground  that  the 
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cause  presented  no  such  questions  for  the  jury,  and  that  there  was 
no  evidence  authorizing  a  verdict  for  the  plaintiff  on  such  ques- 
tions. 

"  The  defendant's  counsel  also  tsked  the  Court  to  instruct  the 
jury,  that  there  was  no  evidence,  authorizing  a  verdict  in  the 
affirmative,  on  any  of  said  questions ;  which  the  Court  refused, 
and  the  defendant's  counsel  thereupon  excepted." 

The  counsel  for  the  respective  parties  having  addressed  the 
jury,  the  following  questions  were  submitted  to  them  by  the 
Court,  viz.: — 

''  1.  Did  the  defendant^  when  he  received  the  notice  dated  6th 
February,  1850,  know  that  it  was  intended  to  inform  him  of  the 
presentment  and  non*payment  of  the  note  dated  April  2d,  1849, 
payable  in  ten  months? 

"The  jury  answered,  Yes. 

"  2.  Did  the  defendant,  when  he  received  the  notice  of  5th  of 
March,  1850,  know  that  it  was  intended  to  inform  him  of  the  pre- 
sentment and  non-payment  of  the  note  dated  April  2d,  1849,  pay- 
able in  eleven  months  7 

"  The  jury  answer,  Yes. 
)    "  8.  Did  the  defendant,  when  he  received  the  notice  of  the  5th 
of  April,  1850,  know  that  it  was  intended  to  inform  him  of  the 
presentment  and  non-payment  of  the  note  dated  April  2d,  1849, 
payable  in  twelve  months  ? 

"  The  jury  answer,  Yes. 

"  The  Court  then  directed  a  verdict  for  the  plaintiff,  for  $8415.72 
damages,  subject  to  the  opinion  of  the  Court  at  Greneral  Term,  on 
a  case  to  be  made,  to  be  heard  there  in  the  first  instance,  with 
liberty  to  the  Court  to  dismiss  the  complaint  if  so  advised,  and 
with  the  liberty  to  either  party  to  turn  this  case  into  a  bill  of  ex- 
ceptions.   Judgment  suspended  meantime." 

Wrru  Curtis  Nbyes,  for  plaintiff. 

I.  This  Court,  on  the  previous  hearing,  disposed  of  all  the  ques- 
tions presented  upon  the  facts  as  they  then  appeared,  and  nothing 
now  remains  open,  so  far  as  those  facts  are  concerned,  excej)t  the 
question,  whether  the  notice  to  the  defendant,  as  the  endorser  of 
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die  notes  in  suit,  was  sufficient  {Qx^  ▼.  Litchfield^  5  Sand£  S. 
0.880;  8.0^6  861^-279.) 

n.  The  notes,  in  suit^  were^ven  for  a  debt  contracted  by  a 
film  of  which  the  defendant  was  a  dormant  partner,  and  for 
which  debt  he  was  liable. 

nL  He  received  an  assignment  of  all  the  effects  of  the  firm, 
and  the  one  which  succeeded  it,  and  agreed  to  pay  the  notes  in 
suit,  and  is  bound  to  pay  them  under  thiat  agreement^  as  weU  as 
under  the  agreement  of  June  15th,  1862. 

17.  The  evidence,  to  apply  the  respective  notices  of  protest  to 
the  several  notes,  was  competent^  and  the  jury  have  found  that 
the  notices  of  protest  did  actually  communicate,  to  the  defendant^ 
notice  of  the  presentment  and  protest  of  the  notes  in  suit»  as  they 
j9everally  became  due,  and  their  finding,  is  conclusive  on  ihe  ques- 
tion of  notice.  {Oayuga  Gk  Bk.  v.  Wardaij  1  Coul  413 ;  8.  0. 
2  Seld  19.) 

Chas.  Traey^  for  the  defendant^  aigued,  among  others,  the  points 
I  Mowing,  viz. : — 

L  The  notices  of  protest  were  insufficient  (6  Seld.  379,  Obok 
V.  LUOifiM.) 

n.  The  special  findings  of  the  jury,  that  the  defendant  knew, 
in  each  case,  which  note  was  intended,  should  be  set  aside,  or 
treated  as  a  nullity.  (1)  The  Court  erred  in  submitting  those  ques- 
tions to  the  jury,  and  the  defendant  took  an  exception.  No  evi- 
dence, of  any  sort,  had  been  given  to  show  the  &ct  of  the  defend- 
ant having  such  knowledge ;  and  notice  in  these  cases  is  to  be 
proved,  not  presumed.  (Parson's  Merc  Law,  116 ;  6  Seld.  279, 
Oodc  V.  LiiAfidi;  2  Hill,  687,  695,  Banacm  v.  Mack.)  (2)  The 
verdict  on  those  questions  is  wholly  unsupported  by  evidence. 
It  is  against  the  evidence  and  against  law. 

m.  The  defendant  is  not  liable  as  joint  maker,  with  Carew. 
The  complaint  alleges,  that  the  defendant  and  Garew,  having  been 
partners  under  the  name  of  Joshua  L.  Carew,  they  afterwards 
made  these  notes  by  that  name,  to  be  used  in  liquidating  the 
debts  of  such  partnership.    This  allegation  is  not  sustained. 

IV.  The  supposed  debt  to  Byckman,  for  hops,  is  no  ground  to 
support  the  present  action.    1.  That  debt  is  stated  to  have  been 
contracted  in  October,  1846.    It  was  a  debt  to  Byokman,  and  not 
B.— n.  10 
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to  the  plaintiff.  2.  The  debt  was  released,  on  the  delivery  of  these 
notes.  The  debt,  therefore,  has  no  importance  iu  this  case,  un- 
less the  consideration  of  the  notes  should  come  in  question.  8. 
That  debt  was  not  assigned  to  the  plaintiff;  and,  he  being  a  mere 
endorsee,  cannot  sue  on  the  original  consideration.  (4  Sandford, 
93,  97;  Morris  Y.Hvdam,  1  Hill,  577;  National  Bank  v.  Norton.) 
4.  Such  supposed  debt  was  barred  by  the  statute  of  limitations 
before  this  action  was  brought.  6.  These  notes,  in  the  hands  of 
Cook,  the  plaintiff,  are  mere  commercial  paper,  having  for  maker 
Carew  alone,  and  for  endorsers  first,  Litchfield,  and  second,. Ryck- 
man.  The  plaintiff  can  hold  the  defendant  only  upon  his  con- 
tract as  endorser. 

y.  There  is  nothing  in  the  case  excusing  the  plaintiff  from  giv- 
ing due  notice  of  dishonor,  or  rendering  defendcmt  liable,  without 
such  notice.  1.  The  articles  of  partnership  between  Came,  Ca- 
rew, Litchfield  and  Hubbard,  make  no  provision  for  sack  notes 
as  these.  2.  At  the  date  of  those  articles,  (1st  January,  1849,)  the 
only  debt  to  Byokman  outstanding  against  Carew,  or  against  the 
Detroit  brewery  establishment,  amounted  to  barely  $43.05.  8.  The 
agreement  between  Carew  and  the  defendant^  made  15th  June, 
1852,  has  no  influence  on  this  question.  These  notes  were  past 
due  and  dishonored  long  before  that  agreement  was  made,  as 
they  matured  in  January,  February,  March  and  April,  1850. 
The  defendant  in  June,  1852,  being  already  discharged  of  his 
conditional  obligation  as  endorser,  could  not  be  made  absolute- 
ly liable  by  any  thing  in  that  agre^mient  Nor  is  that  agree- 
ment a  general  assignment  of  Carew's  property,  but  only  of  cer- 
tain specified  property.  (13  Barbour,  163,  165, 166 ;  Sntee  y. 
I/yile.)  4.  Nor  does  the  obligation  of  the  defendant,  to  release 
Carew,  relate  to  any  transactions  except  to  those^  of  the  firm  and 
firms,  containing  Hubbard  or  Came ;  and  a  mere  promise  to  the 
maker  of  a  promissory  note  to  indemnify  him,  does  not  change 
the  contract  of  the  endorser  with  the  holder  of  such  note. 

YI.  If  any  action  upon  these  notes  would  lie  against  the  de- 
fendant, by  reason  of  any  of  the  alleged  copartnerships  or  trans- 
actions with  Carew,  or  with  Came,  Carew  &  Co.,  the  present  actioa 
must  £ul,  for  defect  of  parties.  If  the  defendant  is  idleged  to  be  a 
joint  maker  with  Carew,  as  a  member  of  the  supposed  firm  of  J. 
Ix  Carew,  then  Carew  must  be  joined  as  co:<lefendant    If  the  de- 
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feidant  is  alleged  to  be  a  joint  maker  with  Garew,  Came,  and 
Hubbard,  as  a  member  of  the  firm  of  Came,  Garew  k  Co.,  then 
Carew  and  Hubbard  must  be  joined  as  co-defendants.  This  ob- 
jection was  duly  taken  by  the  answer,  and  on  the  triaL 

711.  On  the  whole  reoord,  judgment  should  be  given  for  the 
defendant,  and  the  complaint  should  be  dismissed,  under  the  stip 
ulation  contained  in  the  case. 

BythbGoubt.  Boswobxh. — ^The  defendant  is  the  payee  and 
endorser  of  four  seyeral  promissory  notes  made  by  J.  L.  Carew, 
and  dated,  "  Detroit,  April  2d,  1849."  Each  is  for  the  sum  of 
$740,  with  interest.  AH  are  of  precisely  the  same  terms,  except 
that  one  is  payable  nine,  one  ten,  one  eleven,  and  the  other 
twelve  months  after  date.  This  action  is  brought  on  the  three 
notes  which  matured  last 

Each  note,  on  the  day  it  matured,  was  duly  presented  lor  pay- 
ment^ and  payment  of  it  was  demanded  and  refused.  Each  note 
was,  ther^ore,  properly  and  duly  protested.  The  important 
question  is,  was  sufficient  notice  thereof  giv^i  to  the  defendant^ 
as  endorser,  to  charge  him  ? 

A  notice,  in  each  case,  was  mailed  on  the  proper  day,  accurate- 
ly directed,  and  was  actually  received  by  the  defendant 

The  notice,  inasmuch  as  it  stated  that  the  note  to  which  it  re- 
ferred was  ''  duly  protested  for  non-payment,  on  the  day  that  the 
same  became  due,"  was  sufficient  to  charge  the  endorser,  if  good 
in  other  respects.  That  has  been  finally  and  definitely  determin- 
ed, in  an  action  between  these  parties  upon  the  notes  in  question. 
(Cbok  V.  Litckfidd,  5  Seld.  279-291.) 

The  notes,  after  being  endorsed  by  the  defendant,  at  Detroit, 
were  returned  by  him  to  the  maker,  who  first  negotiated  them  in 
the  City  of  New  York,  by  delivering  them  there  to  one  Byck- 
man,  who  endorsed  them  to  the  plaintiff.  The  endorsements  re- 
odving  their  first  vitaUty  as  contracts  from  the  negotdatioa  of  the 
notes  by  the  maker  in  New  York,  the  law  of  New  York  must  de- 
termine the  sufficiency  of  the  notice  in  each  case. 

We  start,  then,  with  the  propositions  duly  established,  that 
there  was  a  valid  presentment  and  protest  of  each  note,  and  that 
a  notice  was  serv^  in  time  to  charge  the  endorser,  and  that  each 
notice  was  sufficient  to  inform  him,  that  the  note  to  which  it  re* 
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ferred  had  been  presented  for  payment  on  the  day  it  became  due, 
at  the  proper  place,  and  that  payment  had  been  refosed  on  being 
then  and  there  demanded. 

It  has  already  been  decided  by  the  Court  of  Appeals,  that  in 
determining  the  sufficiency  of  the  notices  firom  their  contents,  and 
in  view  of  the  mere  fact,  that  there  were  four  such  notes  as  have 
been  described,  the  notice  first  served  was  sufficient  to  charge  the 
defendant,  as  endorser  of  the  first  note,  (meaning  by  first  note, 
the  one  which  first  matured,)  and  that  neither  of  the  other  notices 
was  sufficient  to  charge  him  as  endorser  of  either  of  the  other 
tiiree  notes. 

The  Court  of  Appeals,  in  the  opinion  delivered,  say  that  the 
notice  first  served  was  sufficient  to  charge  him  as  endorser  of  the 
first  note,  because  it  informed  him  that  a  note,  made  by  J.  L. 
Carew,  for  $740,  with  interest,  dated  April  2, 1849,  and  endorsed 
by  him,  was,  on  the  day  the  same  became  due,  duly  protested  for 
non-payment — only  one  of  the  four  had  fallen  due  at  the  date  of 
the  notice.  "  The  notice  pointed  out  with  sufficient  certainty 
which  of  the  four  notes  had  then  been  dishonored,  and  distin* 
guished  it  f]x>m  the  other  three,  by  reference  to  the  time  of  its 
maturity"  (5  Seld.  287). 

This  being  so,  the  defendant,  when  he  received  the  second 
notice,  dated  on  the  day  when  the  second  note  matured,  knew 
that  it  did  not  refer  to  the  third  or  fourth  note,  because  neither 
of  them  had  then  become  due.  Yet  it  notified  him  of  the  dis- 
honor of  a  note  which  had  become  due,  and  by  language  which 
informed  him  that  it  did  not  refer  to  the  third  or  fourth  note. 

It,  therefore,  could  only  refer,  either  to  the  first  or  second  note. 
He  had  received,  a  month  previously,  due  notice  of  the  actual 
dishonor  of  the  first  note:  the  date  of  the  second  notice  was 
one  month  subsequent  to  the  day  of  the  maturity  of  the  first 
note,  and  was  on  the  day  the  second  note  matured. 

If  he  knew  that  the  second  note  matured  on  the  day  of  the 
date  of  the  second  notice — ^if  he  was  bound  to  infer  or  suspect 
tiiiat  the  holder  of  the  notes,  in  caudng  the  second  notice  to  be 
sent^  would  act  with  a  view  to  protect  his  interests,  and  that  the 
notary,  in  mailing  it,  was  acting  in  the  discharge  of  his  duty — it 
is  difficult  to  conceive  that  the  defendant  could  have  imagined 
that  it  was  sent  to  inform  him  of  the  dishonor  and  due  protest 
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of  thefirst  note.    To  indulge  in  such  a  conjecture,  he  most  be  al- 
lowed to  forget,  or  r^aid  it  as  immaterial,  that  the  first  note  had 
been  duly  dishonored,  and  that  he  had  been  duly  notified  of  it^ 
a  month  previously :  as  a  notice  of  the  dishonor  of  that  note,  it 
was  mmecessary,  even  if  mailed  in  tune,  and  wholly  nugatory, 
by  reason  of  being  mailed  too  late,  to  charge  him,  by  force  of  such 
notice,  as  endorser  of  the  first  note. 
The  mai^al  entries  on  the  second  notice,  viz. : — 
"$43.60  interest 
"740.00 

"$788.60,"  would  naturally,  as  it  seems  to  us^  be  understood  to 
mean,  that  interest  on  the  note  protested,  at  the  time  of  the  protest 
to  which  the  notice  referred,  was  $48.60 :  so  construed,  it  would 
dearly  identify  the  second  note,  as  the  one  to  which  the  second 
notice  referred,  because  no  ot^er  note  of  the  series  could  be 
protested  on  tiie  day  of  its  maturity,  and  have,  on  the  day  of 
its  maturity,  that  amount  due,  for  interest  accrued. 

But  the  Court  of  Appeals  has  determined,  that  these  facts — 
however  persuasive  they  may  be  to  convince,  that  the  endorser 
must  have  known  that  the  second  notice  referred  to  the  second 
note — are  not,,  of  themselves,  sufficient  to  make  it  a  good  notice 
of  the  dishonor  of  the  second  note,  or  to  charge  the  defendant^ 
as  endorser  of  it 

The  features  in  the  action,  as  now  presented,  which  distinguish 
it  from  the  action  as  it  was  presented  when  before  this  Court,  and 
the  Court  of  Appeals,  as  reported  in  6  Sand.  S.  G.  R.  880,  and  5 
Seld.  279,  are  these  :— 

On  the  trial  of  the  present  action,  Ch.  Justice  Oakley,  before 
whom  it  was  tried,  submitted  to  the  jury,  with  respect  to  the 
second  notice,  this  question : — 

"  Did  the  defendant,  when  he  received  the  notice  dated  6th 
February,  1850,  know  that  it  was  intended  to  inform  him  of  the 
presentment  and  non-payment  of  the  note  dated  April  2d,  1849, 
payable  in  ten  months?" 
The  jury  answered,  "  Yes." 

A  question  in  like  form,  and  adapted  to  each  of  the  two  other 
notices,  by  describing  its  date,  and  the  notes  maturing  on  their 
respective  dates,  was  submitted  to  the  jury,  wd  they  answered 
to  each  question,  "Yes." 
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The  defendant's  counsel  objected  to  the  submission  of  each  of 
these  questions  to  the  jury,  on  the  ground,  that  the  cause  pre* 
sented  no  such  questions  for  the  jury,  and  that  there  was  no  evi* 
denoe  authorizing  a  verdict  for  the  plaintiff  on  such  questions, 
and  excepted  to  the  submission  of  the  questions.  He  also  asked 
the  Court  to  charge  the  jury,  that  there  was  no  eyidence  author- 
izing  a  verdict  for  the  plaintiff  on  such  questions,  and  excepted  to 
the  refusal  of  the  Judge  to  so  instruct  the  jury. 

The  plaintiff's  counsel  contends,  that  it  is  competent  for  a  plain- 
tiff, when  the  terms  of  a  notice  are  equivocal  on  their  &ce,  in 
such  sense,  that  they  do  not  necessarily  identify  the  note  to  which 
it  refers,  to  prove  extrinsic  &ct8  known  to  the  defendant  at  the 
time,  in  the  light  of  which  the  notice  may  be  deemed  to  have 
informed  him  of  the  precise  note  to  which  the  notice  referred ; 
and  that,  on  such  facts,  and  in  connection  with  the  notice, 
it  may  properly  be  left  to  the  jury  to  determine,  whether  the 
endorser  of  the  note  knew,  on  receiving  the  notice,  to  what  note 
it  related. 

He  also  insists,  that  such  extrinsic  &cts  were  proved,  on  the 
trial  of  this  action,  as  made  the  submission  of  the  particular  ques- 
tions put  to  the  jury,  in  this  case,  proper. 

The  latter  proposition  is  denied  by  the  defendant's  oounseL 
He  also  insists,  that  there  is  no  conflict  of  evidence,  in  respect  to 
the  matters  called  extrinsic  fiicts,  and  that^  in  such  a  case,  the  suf- 
ficiency of  the  notice  is  a  question  to  be  decided  by  the  Court 
alone,  and  not  by  a  jury. 

If  extrinsic  &cts  may  be  proved  to  aid  a  notice,  which  is  de- 
fective, because  not  sufficientiy  Aill  in  its  details,  and  if  such  &ct8 
were  proved,  in  this  case,  as  leave  no  reasonable  doubt  that  the 
endorser,  on  receiving  each  notice,  knew  that  it  referred  to  the 
note  maturing  on  the  day  the  notice  bears  date,  a  new  trial  should 
not  be  granted,  because  the  question  was  left  to  the  jury,  instead 
of  being  decided  by  the  Courts  if  the  juiy  have  determined  it, 
as  it  was  the  duty  of  the  Court  to  have  decided  it  (Miller  v.  Tha 
Eagk  Life  and  HedUh  Insurance  Cb.,  2  E.  D.  Smith,  287.) 

We  will  first  consider  the  question,  whether  extrinsic  &cts, 
known  to  the  endorser,  may  be  proved  for  such  a  purpose ;  and, 
next  the  nature  and  effect  of  those  proved  and  relied  upon,  in 
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this  actioD,  as  being  sofficieiit,  to  make  the  notice  operate  as  a 
good  notice  to  the  endorser. 

We  start  with  the  proposition,  settled,  in  reference  to  these 
notices,  lliat,  in  an  action  upon  either  note  alone,  the  notice  of 
protest,  dated  on  the  day  snch  note  matured,  would  be  sufficient, 
of  long  as  it  was  not  made  to  appear  that  any  other  note,  of  that 
date  and  amount,  had  been  made  by  J.  L.  Garew,  and  endorsed  by 
the  defendant 

It  is  only  by  proving  the  fisu^  that  there  was  anoUier  note,  or 
that  there  were  other  notes,  outstanding,  to  which  the  terms  of  the 
notice  would  be  as  applicable  as  to  that  maturing  on  the  day  of 
the  date  of  the  notice,  that  such  notice  would  be  rendered  so 
eqnivocal,  as  to  be  insufficient. 

If,  therefore,  extrinsic  &ctB  may  be  proved,  to  establish  the  in* 
sufficiency  of  a  notice  which  would  be  held  sufficiently  definite, 
if  these  &cts  had  not  been  proved,  it  is  quite  clear,  that  the  effect 
ef  such  &GtB  may  be  obviated,  by  the  proof  of  other  facts  known  to 
the  endorser,  which  establish,  that  the  notice  must  have  informed 
him  of  the  particular  note  to  which  it  referred. 

In  Oook  V.  LxtchfM,  (5  Seld.  289,)  the  Court  say,  that,  "in  de- 
termining whether  the  description  of  the  note  or  bill  is  sufficient, 
the  cireumstances  of  the  case,  and  the  defendant's  knowledge  of 
these  circumstances,  may  be  taken  into  consideration ;  and,  there* 
kfSQj  where  the  notice  to  the  drawer  of  a  bill  of  exchange,  was, 
^t  his  draft  on  A  B  was  dishonored,  the  notice  was  adjudged 
to  be  sufficient,  until  it  was  shown,  that  there  was  another  bill, 
drawn  by  the  defendant  on  A  B,  for  whidhi  the  one  in  question 
might  be  mistaken." 

But  the  adjudged  cases  have  gone  so  &r  as  to  hold,  not  only 

Ihat  a  notice,  which  fails  to  give  such  details  of  the  note  as  will, 

of  themselves,  identify  it,  clearly  and  distinctly  from  all  others, 

may  be  sufficient,  when  construed  in  the  light  of  facts  existing 

at  the  time,  and  known  to  the  defendant ;  but  also,  that  a  notice, 

erroneous  in  some  of  its  particulars — and,  therefore,  calculated  to 

mislead  to  such  extent  as  errors  of  that  character  might  tend  to 

produce  that  result — ^would  be  sufficient,  when  construed  in  the 

light  of  &ct8  which  demonstrated,  with  reasonable  certainty,  that 

tbe  endorser  knew  what  note  it  was  to  which  the  note  referred, 

notwithstanding,  in  some  particulars,  the  notice  had  misdescribed  it 
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The  Oayuga  Ch.  Bank  v.  Warden  A  Qriswdld^  (1  Com.  418,  and 
2  SelcL  19,)  is  a  case  of  the  latter  description. 

We  think,  that  extrinsic  &ct8,  known  to  an  endoiser  at  the 
time  he  receives  a  notice,  may  be  shown,  and  that  the  Conrt^  in 
construing  the  notice  and  determining  its  sufficiency,  may  con- 
strue it  in  the  light  of  such  fSeu^;  and  that  i^  on  being  thus  con- 
strued, there  can  be  no  reasonable  doubt  that  the  endorser  knew 
that  the  notice  related  to  the  note  maturing  on  the  day  such  no- 
tice bears  date,  the  notice  must  be  held  sufficient  ThLs  doctrine 
is  not  only  not  repudiated  in  Cook  v.  Likhfiddy  (6  Seld.  289,)  but 
is  expressly  asserted,  and  was  a  point,  in  judgment^  in  the  Cay- 
uga Co.  Ba^  V.  Warden  Jk  Oristjoold. 

The  only  question  of  substance  left,  relates  to  the  extrinsic  &cls 
proved,  and  the  light  they  shed  upon  the  terms  of  the  several 
notices  of  protest,  and  the  sufficiency  of  the  notices,  when  con- 
strued, with  reference  to  those  &cts. 

I  think  we  may  start  with  the  assumption,  that  slight  circum- 
stances, known  to  the  defendant  at  the  time  each  successive  notice 
was  received,  to  point  it  to  the  note  maturing  on  the  day  such 
notice  bears  date,  are  all  that  can  be  required  in  a  case  like  the 
present 

The  notice  first  received,  informed  him  of  the  dishonor  and 
protest  of  the  first  note,  (the  one  at  nine  months,)  and  identified 
and  distinguished  that  note,  as  the  one  of  the  four  which  had 
been  protested,  and  to  which  that  notice  related. 

The  notice  secondly  received,  was  dated  on  the  day  the  second 
note  (the  one  at  ten  mondis)  matured,  and  was  mailed  and  post- 
marked on  the  next  day  thereafter.  It  informed  the  endorser  of 
the  due  protest  of  a  note,  on  the  day  the  same  became  due,  and, 
therefore,  informed  him  it  did  not  relate  either  to  the  third  or 
fourth  note. 

There  being,  in  the  margin  of  the  notice,  the  figures  and  words, 
''  $48.60,  interest 
"  740.00 


"  $788.60,"  it  might,  as  it  seems  to  us,  be  reasonably  construed 
to  mean,  that  interest  on  the  note,  so  protested,  at  the  time  of 
such  protest,  and  which  was  the  day  the  note  referred  to  in  the 
notice  became  due,  amounted  to  $48.60.    That  could  only  be 
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troe  of  the  second  note,  and,  so  construed,  the  notice  wonld  dis- 
tiDgtiish  and  identify  that  note  from  either  of  the  others. 

The  third  notice,  on  a  similar  construction,  would  identify  the 
note  at  eleven  months  as  the  one  to  which  it  referred,  and  of  the 
dishonor  and  protest  of  which  it  gave  information. 

In  the  Oaynga  06.  Bank  v.  Warden^  sujpra^  the  notice  of  pro- 
test, in  the  body  of  it,  described  the  note  as  one  *^for  three  hun- 
dred dollars."  It  was,  in  truth,  a  note  for  $600.  In  the  margin 
of  the  notice  were  the  figures  ''600",  without  any  prefix,  except 
the  character  "$,"  or  any  addition  to  indicate  for  what  purpose 
ihey  were  written,  or  to  what  they  related. 

Jewett,  J.,  in  1  Coms.  418,  says : — "  Now,  having  the  acces- 
saiy  &cts,  namely,  that  this  note  was  the  only  note  in  this 
bank  drawn  by  S.  Warden,  and  endorsed  by  the  defendants,  and 
the  intimation  conveyed  by  the  figures  "600,"  upon  the  margin 
of  the  notice,  who  can  doubt  but  that  this  notice  conveyed  to  the 
minds  of  the  defendants  the  information  that  this  identical  note 
had  been  dishonored,  although  it  misdescribed  the  note,  as  it  re- 
spects the  sum  for  which  it  was  made,  in  the  body  of  it?  The 
defendants,  knowing  the  facts  stated,  on  the  receipt  of  this  notice 
could  not,  as  it  seems  to  me,  fail  to  be  apprised,  by  it^  that  this 
particular  note  had  been  dishonored." 

In  the  same  case,  when  again  before  the  Oourt  of  Appeals,  (3 
Seld.  26,)  Gardner,  J.,  said:  "  So  the  design  of  the  notary,  in  this 
case,  was  to  inform  the  endorser  of  the  dishonor  of  a  particular 
note.  Whether  he  has  succeeded,  depends,  in  like  manner,  upon 
the  terms  of  the  notice.  If  the  subject  is  there  described  so  as  to 
be  identified,  upon  proof  of  extrinsic  facts,  which,  in  the  lan- 
guage of  lord  Coke,  '  stand  with  the  notice,'  the  object  will  be 
accomplished,  although  the  description  may  not  be  true  in  ev- 
ery particular;  and  the  defendant  would  be  bound  by  it,  al- 
though as  dull  of  apprehension  as  his  counsel  proposed  to  prove 
him." 

So  it  may  be  said,  in  this  case,  with  much  force,  that  the  de- 
fendant knew  he  had  endorsed  a  note  made  by  the  person 
described  as  maker,  and  of  the  date  and  amount  named  in  the 
notice,  and  maturing  on  the  day  the  notice  bore  date. 

Each  notice  informed  him  that  the  note  protested  was  dis- 
honored on  the  day  it  matured.    And  the  intimation  conveyed 
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by  the  figures  in  the  margin  of  the  2d  and  8d  notices  was, 
that  the  note  so  protested  was  for  the  sum  named,  and  that 
the  interest  on  it,  at  the  time  of  such  protest^  was  the  sum  so 
stated  in  the  margin^  It  seems  to  us,  that  he  could  not  sup- 
pose either  of  these  notices  referred  to  a  note  previously  pro- 
tested, and  of  which  protest  he  had  been  duly  notified 

On  this  trial,  it  appeared  that  the  defendant  received  the  no- 
tices, and  gave  so  much  attention  to  them  that  he  preserved 
them  and  produced  them  at  the  trial.  It  thus  appears  that  he  re- 
ceived as  many  notices  as  he  had  endorsed  notes ;  that  each  suc- 
cessive notice  so  received  was  dated  and  maUed  on  the  proper 
days  to  protest  each  successive  note  as  it  matured,  and  to  mail 
the  notice  thereoi^  so  as  to  charge  him  as  its  endorser. 

Whether  he  preserved  them  all,  so  as  to  be  able  to  demonstrate, 
on  the  trial  of  an  action  against  him,  if  sued  as  endorser  of  the 
notes,  that  he  could  not  tell  to  what  note  either  of  the  notices,  ex- 
cept the  firsts  related,  or  because  he  had  no  doubt  to  which  note 
each  notice  referred,  and  also  had  an  interest  in  the  notes  being 
paid,  beyond  that  arising  fiom  the  fact  of  his  having  endorsed 
them— difiBsrent  minds  may,  possibly,  differ  in  their  conclusions. 

The  facts  proved  show  that  the  consideration  of  the  notes  was 
a  sale  of  Hops,  by  Byckman,  (to  whom  the  notes  were  delivered,) 
to  J.  L.  Carew,  for,  and  which  were  used  in,  prosecuting  the  busi- 
ness of  the  Detroit  brewery.  That  at  the  time  the  hops  were 
purchased  and  so  used,  the  defendant  and  Carew  had  such  an  in- 
terest in  the  business  of  the  brewery  as  would  make  them  liable, 
as  partners  to  Byckman,  in  an  action  for  hops  sold  and  delivered, 
though  Byckman  does  not  seem  to  have  been  informed  of  that 
&ot. 

So  long  as  a  cause  of  action,  based  on  a  contract  for  the  sale  and 
purchase  of  the  hops,  would  not  be  outlawed,  and,  by  returning 
the  notes  after  they  had  matured,  the  defendant  and  Carew  might 
be  sued,  as  partners,  on  such  contract ;  the  defendant,  as  a  person, 
originally  liable  to  Byckman,  for  the  consideration  of  the  notes, 
had  an  interest  in  knowing  whether  they  were  subsequently  paid. 

The  notices  were  conyenient  memoranda  to  remind  him,  both 
of  his  liability,  as  endorser,  and  of  the  possibility  of  his  being 
charged  as  a  party,  in  law,  to  the  contract  for  the  sale  and  pur- 
chase of  the  hops. 
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They  mighty  also,  have  been  preseryed,  in  the  expectation  that 
he  would  be  sued,  as  endorser,  in  the  Courts  of  Michigan,  in 
which  State  he  resided,  and  with  the  confident  expectation,  that^ 
although  each  notice  informed  him,  accurately,  that  it  referred  to 
the  note  maturing  on  the  day  of  its  date,  yet,  they  would  be  held 
insuffident  by  the  Courts  of  that  State,  on  the  mere  ground,  that 
they  did  not^  in  terms,  state,  that  the  notes  were  presented  for  pay- 
ipent  at  the  bank  at  which  they  were  made  payable,  but  only 
stated,  that  the  notes  were  ''  duly  protested  for  non-payment,"  on 
the  day  that  the  same  became  due. 

But  he  had  a  still  further  interest  in  the  payment  of  these  notes 
by  Carew. 

By  an  agreement,  dated  the  first  of  January,  1849,  prior  to  the 
date  of  the  notes,  but  subsequentiy  to  the  purchase  of  the  hops,  a 
partnership  was  formed  between  Carew  and  the  defendant,  and 
(jeo.  W.  Cames  and  B.  Hubbard,  all,  then,  q£  Detroit,  for  the 
prosecution  of  the  brewery  business. 

The  property  and  assets  of  tiie  business,  in  which  the  defend- 
ant was  interested  with  Carew,  were  transferred  to  the  new  firm, 
and,  in  consideration  of  that^  among  oth^  things,  the  new  firm 
were  to  issue  their  notes,  to  the  amount  of  |10,000,  and  apply 
the  same,  or  the  avails  thereof  to  the  payment  of  outstanding 
liabilities  against  the  old  concern  of  Carew. 

But  a  small  portion  of  that  amount  was  so  issued  or  applied. 
Had  they  been  issued  and  applied  to  the  amount  agreed  upon,  the 
defendant  would  have  had  a  pecuniary  interest  in  their  applica- 
tion to  the  payment  of  the  notes  in  question,  and  to  the  absolute 
extinguishment^  by  such  means,  of  all  personal  liability,  as  a  part- 
ner of  Carew,  to  Byckman,  for  the  hops,  for  which  the  notes  had 
been  giren. 

We  think,  on  reading  each  notice,  in  the  light  of  these  fetcts, 
lliat  the  defendant,  as  he  receiyed  each  successive  notice,  instead 
of  being  in  doubt  as  to  the  note  to  which  the  notice  referred,  must 
liave  understood  it  to  meauj  that  a  note,  maturing  on  the  day  the 
notice  bore  date,  had  been  on  that  day  protested,  and  that  the 
holder  looked  to  him  for  the  payment. 

Why  is  an  endorser,  who  is  notified  of  the  dishonor  of  a  note 
for  $175,  when  the  note  endorsed  by  him  was  for  $200,  or  who 
is  notified  of  the  protest  of  a  note  for  $300,  when  the  one  he  had 


156  CASES  m  THE  SUPEMOR  COUBT. 

Cook  T.  Utcbfieia. 

endorsed  was  for  the  sum  of  $600,  held  to  be  concluded,  as  to  the 
sufficiency  of  the  notice,  on  its  being  proved,  that  he  was  endorser 
of  only  one  note,  made  by  the  maker  named  in  the  notice,  or  pay- 
able at  the  place  where  the  notice  states  the  one  so  protested  to 
have  been  payable? 

Proof  of  such  a  fact,  does  not  enable  the  Court  to  give  any 
meaning  to  the  terms  of  the  notice  differing  from  their  obvious 
import,  or  render  their  description  of  the  note  more  accurate. 

The  object  of  notice  is,  to  inform  the  party  to  whom  it  is  sent, 
that  payment  has  been  refused  by  the  maker,  and  that  he  is  held 
liable.  Hence,  such  a  description  of  the  note  as  will  give  suffi- 
cient information  to  identify  it,  is  all  that  is  necessary. 

It  cannot  be  maintained,  that  every  variance,  or  oiuasion  of  a 
descriptive  particular,  however  immaterial,  is  fataL  It  must  be 
such  a  variance,  or  omission,  as  that  the  notice  will  convey  no 
sufficient  knowledge  to  the  party  of  the  particular  note  which  has 
been  dishonored.  If  it  does  not  mislead  him — ^if  it  conveys  to 
h^rry  the  real  fact,  without  any  doubt— the  variance  or  omission 
cannot  be  material,  either  to  guard  his  rights  or  avoid  his  respon- 
sibility. {Dennisioun  v.  Stewart^  17  How.  U.  S.  606;  Barik  of 
Bochester  v.  Oould^  9  Wend.  279;  Snow  v.  Perkins^  2  GibVs 
Mich.  288 ;  Sasscer  v.  The  Farmer's  Bank,  4.  Md.  400.) 

Hence,  when  an  endorser  receives  notice,  that  a  note,  endorsed 
by  him,  and  made  by  a  person  who  is  named,  and  payable  on  a 
specified  day,  was,  on  that  day,  duly  protested,  he  is  bound  to  un- 
derstand, if  he  has  endorsed  but  one  note,  made  by  such  person, 
that  such  note  has  been  dishonored,  although  the  notice  misde- 
scribes  the  note,  either  by  stating  the  note  to  be  larger  or  smaller 
than  the  one  he  had  actually  endorsed. 

He  is  not  at  liberty  to  regard  the  notice  as  telling  the  truth  in 
every  particular,  and  claim  exemption  from  liability  on  that 
ground,  so  long  as  it  states  enough  to  enable  him  to  determinOi 
with  the  aid  of  other  fstcts,  then  known  to  him,  that  it  refers  to 
the  note  which  it  was  designed  to  inform  him  was  dishonored. 
{Mills  V.  The  Bank  o/theU.S.,  11  Wheat  876 ;  Bank  ofAkxan- 
dria  v.  Svxm,  9  Peters,  38.) 

In  the  present  case,  the  second  notice,  for  instance,  states  no 
one  particular  inaccurately,  and,  therefore,  was  not  calculated  to 
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mislead,  by  stating  the  note  protested  to  be  different,  in  any  of  its 
terms,  firom  the  note  as  it  actoally  reads. 

The  only  defect  which  can  be  pretended  is,  that  it  did  not  en- 
able the  defendant  to  know  wheUier  it  referred  to  a  note  mator- 
ing  on  the  day  of  the  date  of  the  notice,  or  to  one  maturing  a' 
month  prior  thereto. 

To  this,  we  think,  it  may  be  replied,  you  could  not  have  sup- 
posed  it  referred  to  a  note  maturing  one  month  prior  to  the  date 
of  the  notice,  because  you  knew  ihcU  was  dishonored  on  the  day 
it  fell  due,  and  notice  thereof  was  mailed  to  you  the  next  day, 
which  notice  you  received,  and  preserved,  and  now  produce.  You 
also  knew,  that  such  a  note,  and  only  one  such  note,  matured  on 
the  day  the  notice  is  dated. 

The  plaintiff  could  have  no  motive  to  cause  a  notice  to  be  sent 
a  monl^  after  the  protest  of  a  note,  in  respect  to  which  he  had 
done  regularly,  at  the  time,  every  thing  essential  to  charge  you 
as  endorser.  The  notary  must  be  deemed  to  have  been  acting  in 
the  discharge  of  his  duty,  and  designing  to  give  you  notice  of 
acts  which  would  create  a  liabiUty  on  your  part  M  endorser.  By 
referring  his  notice  to  the  note  maturing  on  the  day  the  notice 
was  dated,  he  was  doing  that  which  was  proper  and  necessary  to 
be  done,  to  fix  your  liability  as  endorser  of  a  note  maturing  that 
day,  and  so  &r  as  appears,  the  only  one  which  then  matured. 

The  entries  on  tiie  maigin  of  the  notice,  might,  reasonably, 
have  been  understood  to  mean,  that  the  sum  there  stated,  as  the 
amount  of  interest  due  on  the  note  protested,  was  the  amount 
due  on  the  day  of  its  protest,  and  not  the  amount  due  one  or  two 
months  after  it  was  protested. 

The  statement,  as  to  the  amoimt  of  interest  due,  thus  under^ 
stood,  could  not  apply  to  any  note  except  one  idling  due  on  the 
day  the  notice  is  dated. 

The  same  reasoning  and  considerations  apply,  to  the  third  no- 
tice, with  as  much  force  as  to  the  second. 

We  think  the  &cts  proved  on  this  trial  lead,  irresistibly,  to  the 
oondusion,  that  the  defendant  could  not  have  been  misled  nor  left 
in  doubt  as  to  the  note  to  which  either  notice  referred.  On  the 
contrary,  he  must  have 'believed  and  understood,  that  each  sue- 
ceaeive  notice  received,  was  designed  to  refer  to,  and  to  inform 
him  of  the  dishonor  of  the  note  maturing  on  the  day  such  notice 


158  CASES  m  THE  SUPEEIOE  COUET. 

Cook  Y.  litchfiekl 

was  datedf  and  that  the  holdeis  looked  to  him  for  payment 

thereof. 

If,  on  such  a  state  of  fitcts,  the  Court  should  determine  what 
knowledge  the  notice,  in  the  light  of  such  fsicia^  conveyed  to  the 
endorser,  instead  of  submitting  it  to  the  determination  of  a  juij, 
the  defendant  has  not  been  prejudiced  by  suoh  submission,  if  it 
was  the  duty  of  the  Court  to  have  held  the  notice  sufficient 

The  Court,  by  submitting  the  question  to  the  jury,  must  have 
deemed  the  evidence  sufficient  to  justify  a  verdict  that  the  defend" 
ant  knew,  what  they  have  found  he  knew. 

It  has  done  no  damage  to  the  defendant,  that  their  verdict  shows 
that,  in  their  judgment,  he  knew  to  what  note  each  notice  related. 

If  it  was  a  question  of  law,  to  be  decided  by  the  Court,  on 
evidence  not  conflicting,  whether  the  notice  was  sufficient,  the 
case  is  properly  before  the  General  Term,  on  a  verdict  subject  to 
its  opinion  on  questions  of  law. 

W^  think  either  notice  was  sufficient,  when  construed  in  the 
Hght  of  all  the  &cts  proved,  to  inform  the  endorser  that  it  referred, 
and  was  intended  to  refer  to,  and  inform  him  of  the  dishonor  of 
a  note  maturing  on  the  day  such  notice  was  dated,  and  that  the 
holder  looked  to  him  for  the  payment  of  such  note.  And  that  the 
jury  having  found,  as  it  was  the  duty  of  the  Court  to  have  deci- 
ded, (if  the  question  is  to  be  treated  as  one  to  be  determined  by 
the  Court  only ;)  the  defendant  was  not,  in  any  way,  prcgudioed 
by  the  subnussion  to  the  jury  of  the  questions,  on  which  they 
passed,  by  their  verdict 

A  judgment  must  be  entered  in  fisivor  of  the  plaintiff  on  the 
verdict 

Hoffman,  J. — ^It  might  be  sufficient  for  me  to  express  my  con- 
currence in  the  views  presented  by  Mr.  Justice  Bosworth,  and 
with  his  conclusion.  The  fact,  however,  th(it  a  decision  of  the 
Court  of  Appeals  is  pressed,  as  settling  the  case  in  &vor  of  the 
endorser,  induces  me  to  add  some  observations. 

I  agree  that  the  decision  of  that  Court  precludes  us  from  saying 
that  the  facts,  apparent  on  the  &ce  of  the  notices  of  protest  suoces- 
sively  made,  were  sufficient  to  charge  the  endorser  with  the  pay- 
ment of  the  note  now  in  suit 

But  extrinsic  &cts  and  dicumstances  are  admissible  in  evidenoe 
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to  make  clear  an  equivocal  or  ambiguous  notice  of  protest,  and  to 
Bhow  that  the  endorser  could  not  have  fidled  to  attribute  the  notice 
to  the  note  in  question* 

If  a  notice,  apparentlj  suflSdent,  may  be  rendered  insufficient^ 
by  proof  of  the  extrinsic  fact^  of  there  being  another  note  to 
which  it  could  be  applied,  then  proof  can  be  adduced  of  other 
&ctB  to  meet  and  repel  that  conclusion.  The  right  to  go  out  of 
the  notice  to  overthrow  it^  cannot  be  stronger  than  the  right  to 
support  it^  by  the  same  i^)ecie8  of  evidence.  Slight  testimony, 
'  under  the  circumstances  of  this  case,  is  all  that  can  be  demanded, 
to  fix  tiiis  endorser;  and  the  facts  proven  on  this  trial  amply 
warrant  the  inference,  that  this  defendant,  not  only  was  not  mis^ 
led,  but  could  not  have  imagined,  without  gross  stupidity,  that 
the  notices  did  not  refer,  in  succession,  to  the  notes  due  in  succession. 

The  feet,  now  proven,  that  aU  the  notices  in  question  were  pre- 
served by  the  defendant,  and  were  produced  by  him  at  the  trial, 
is  enough,  in  my  judgment^  (apart  &om  sil  other  fects  proves,)  to 
save  the  present  «ase  &om  the  decision  referred  to,  and  to  sup* 
port  it  within  principles,  admitted  in  the  judgment  of  the  Court. 
These  fects,  according  to  the  reports,  did  not  appear  on  the 
former  trial. 

I  consider  that  we  have  the  right  to  assume,  that  the  previous 
notice  or  notices  were  before  the  defendant,  at  the  period  of  his 
reception  of  each  successive  notice.  It  is,  then,  impossible  but 
that  the  information  received  was  pointed,  definite  and  incapable 
of  being  misunderstood. 

My  difficulty  has  been,  whether  the  questions,  put  by  the 
learned  Chief-Justice,  were  matters  proper  to  be  left  to  the  jury. 

The  constitution  of  our  tribunals  has  given  the'office  of  apply- 
ing the  law  to  established  fiu^ts,  to  the  Coort^  that«of  finding  the 
fects,  to  the  jury. 

The  question,  whether  an  endorser,  asserting  that  he  could 
not  know,  from  a  notice,  what  note  was  intended,  had  not  actually 
matters  within  his  knowledge,  which  clearly  designated  the  note^ 
may  undoubtedly  be  a  matter  effect,  to  be  settled  upon  evidence, 
not  demonstrative.  In  such  a  case,  the  jury  should  pass  upon  it 
Admissions,  for  example,  might  have  been  made,  and  different 
witnesses  have  given  their  respective  versions  of  them.  That 
would  be  clearly  a  case  within  the  province  of  a  jury. 
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The  case  of  BiwIcUtch  y.  Oauiy  (6  Soott^  299,  4  fiing.  K  0. 
411)  appears  to  me  a  decisiye  and  satiafactoiy  authority  upoa 
thiB  point  The  action  was  against  an  endorser  of  a  bill  of  ex- 
change. A  plea  was,  that  the  defendant  had  not  due  notice 
of  dishonor.  Presentment  to  the  acceptor  and  dishonor  were 
duly  proven.  A  notice  to  the  defendant  was  given  by  a  letter, 
clearly  insufficient  And  proof  was  adduced,  of  a  conversation 
between  the  defendant  and  the  holders  of  the  bill,  in  which  he 
expressed  his  regret  that  the  bill  had  not  been  paid. 

A  ve'rdict  was  found  for  the  plaintiffi  A  motion  was  made  for 
a  new  trial  The  Court  hold  the  letter  insufficient  notice ;  but^ 
coupled  with  the  conversation,  there  was  no  ground  for  saying 
that  the  defendant  did  not  receive  sufficient  notice  of  the  dis- 
honor of  the  bin  And  the  Chief-Justice  concludes : — "  The 
jury  found,  that  the  notice  was  sufficient^  and  we  are  not  dis- 
posed to  disturb  their  verdict"  Coltman,  Justice,  observed: 
''The  jury  have  found  the  notice  sufficient,  and  they  are  the 
proper  judges  of  the  effect  of  of  the  conversation^" 

In  the  Bank  ofJiocheaier  v.  Oould^  (9  Wendell,  279,)  the  Judge 
at  the  dicuit  left  it  to  the  jury,  to  say  whether  they  believed 
that  the  defendant  knew  what  note  it  was  that  had  been  protested, 
or  had  not  been  misled  by  the  notice.  The  notice  was  probably 
defective.  The  fact  of  there  being  no  other  note  at  the  bank,  and 
a  conversation  with  the  cashier,  were  the  matters  adduced  in  evi- 
dence. A  new  trial  was  denied.  See,  also,  McKnigkL  v.  Lewis 
(6  Barbour,  S.  0.  Bep.  681). 

Whatever,  then,  may  be  the  rule,  as  to  the  right  of  a  Judge 
to  withdraw  questions  of  this  nature  from  the  jury,  I  apprehend 
it  is  not  matter  of  law,  that  a  question  of  knowledge  of  what  note 
a  notice  of  protest  referred  to,  may  not  be  submitted  to  it 
(Chitty  on  Bills,  468,  note.)  The  general  exception,  then,  in  this 
instance,  cannot  be  sustained.  And  it  seems  to  me  quite  clear, 
that  there  was  evidence  upon  which,  a  jury  might  be  called  on  to 
pass,  as  to  this  point 
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ScHXSicxBHOBK,  ^  alj  Plaintifi  and  Bespondents^  v.  Kiblo, 

Appellant 

L  In  AH  Mtfon  by  Tendon^  to  oompd  the  tpedfie  perfomiftDee  of  a  oontraei  for  tho 
purehaae  at  real  eetate,  the  relief  eaked  will  be  prmnted,  otob  thovgh  there  be 
A  bare  poinbiUty,  that  the  title  may  be  affeeied  by  ezUtiiig  eaoMe^  whieh  may 
be  tabeeqaently  developed,  provided,  the  higheet  evidenoe  of  whieh  the  nature 
of  the  ease  admits,  and  amoanting  to  a  moral  certainty,  be  given,  that  no  each 
euieeeziet 

%  Tbm,  when  the  title  of  the  Tendore  la  that  of  sole  helrMi-law  of  a  penon  dying 
on  the  15th  of  Deoember,  1850,  and  their  eoatraet  to  lell  waa  made  in  Febniary, 
1856,  and  the  action  was  tried  in  Jannary,  1857,  and,  after  thorough  search,  no 
will  of  the  deceased  had  been  found,  np  to  the  time  of  the  trial,  and  he  died 
leaving  personal  estate,  worth  over  $10,000,  and  his  debts  and  the  demands 
sgslnst  Us  estate,  so  far  as  aseertdned,  do  not  ezeeed  $500,  the  possibility  of 
discovering  a  will,  or  tiiat  other  debts  and  demands  may  be  presented  to  his 
administrator,  are  not  sufficient  to  deprive  the  vendors  of  the  ri^  to  a  Jnd|^ 
ment  for  a  speeifie  performance. 

(Before  Boswokib  and  'EarwMAX,  J.  J.) 

Heard,  Kov.  10th;  dedded,  Kov.  28th,  1857. 

Ths  action  is  bronglit  by  John  and  Alfred  Schermerliorny  and 
Maria  CSraven,  by  hep  next  friend,  against  William  Niblo,  to  com- 
pel a  epecific  perfoimanoe  by  him  of  his  contract  ivith  them,  of 
the  date  of  the  19th  of  February,  1856,  to  purchase  of  them  a 
house  and  lot  in  West  24th  street,  in  the  City  of  New  York.  It 
was  defended  on  the  ground,  mainly,  that  he  was  not  bound  to 
accept  such  a  title  as  the  plaintiflb  tendered,  and  were  able  to 
give. 

It  was  tried  in  January,  1857,  before  Mr.  Justice  Duer,  without 
a  jury,  who  gave  a  judgment  granting  the  relief  prayed  for,  and 
bom  that  judgment  the  defendant  has  appealed  to  the  General 
T^m.  Judge  Duct's  conclusions  of  law  and  of  fiict  were  as  fol- 
bws,  viz. : — 

^  FtrsL — Ab  matter  of  &c^  I  find  and  decide,  that  the  plaintiflb 
were  the  sole  heirs-at-law  of  Peter  B.  Schermerhom. 

^  Sdoond. — Ab  matter  of  fitct,  I  find  and  decide,  that  no  will 
executed  by  him  had  been  found,  after  thorough  search  for  the 
same,  and  that^  upon  the  ground  of  his  intestaqr,  letters  of  ad- 
B.— n.  11 
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ministration  had  been  granted  to  George  B.  J.  Bowdoin,  upon  hiB 
estate. 

'*  Third. — ^As  matter  of  fact,  I  find  and  decide,  that  the  value  of 
the  personal  estate  of  said  Peter  B.  Schermerhom,  was  $10,000, 
and  that  his  debts,  so  far  as  known,  did  not  exceed  $500. 

^^Fourth. — ^And  as  matter  of  law,  upon  the  foregoing  facta ;  the 
agreement  of  sale,  and  the  refusal  of  the  defendant  to  comply  with 
the  same,  and  to  accept  the  deed,  and  the  &ct  that  the  said  Peter 
B.  Schermerhorn  died  seized,  in  fee,  of  the  premises  in  question, 
being  admitted  by  the  pleadings,  I  do  find  and  decide,  that  no 
proof  has  been  given,  on  the  part  of  the  defendant^  of  the  exist- 
ence of  any  debt  beyond  the  amount  admitted,  nor  any  reason 
shown  to  justify  the  belief  or  suspicion  that  Peter  B.  Schermer- 
horn had  ever  executed  a  will ;  the  bare  possibility  that  the  title 
which  the  plaintiff  were  competent  to  give  might  be  defeated,  by 
the  future  proceedings  of  creditors,  or  the  production  of  a  will,  was, 
and  is,  not  sufficient  ground  for  releasing  the  defendant  from  his 
agreement,  and  denying  to  plaintifi^  the  relief  demanded. 

^^Fifih. — And,  as  matter  of  law,  I  do  further  find  and  decide,  that 
the  plaintiffs  are  entitled  to  judgment,  decreeing  a  specific  execu- 
tion of  the  contract  of  sale,  but  without  costs,  and  that  judgment 
be  entered  accordingly. 

"  Dated  January  81, 1857." 

The  defendant  excepted  to  the  decision  and  finding  of  the  said 
Justice,  on  the  matters  of  &ct,  as  stated  and  contained  in  the  se- 
cond and  third  clauses  of  said  decision ;  also  to  his  decision,  as  mat- 
ter of  law,  contained  in  the  fourth  clause ;  and  also  to  his  finding 
and  deciding  that  the  plaintifis  were  entitled  to  judgment,  decree- 
ing a  specific  execution  to  the  contract  of  sale  contained  in  the 
fifth  clause  of  said  decision. 

Some  portions  of  the  testimony  are  stated  in  the  opinion  of  the 
Court. 

a  J.A  KDe  Witt,  for  Appellants, 

The  decree  of  this  Court,  made  at  Special  Term,  should  be  re- 
versed.   Because — 
L  The  plaintiff  had  not^  at  the  time  of  the  tender  of  the  con- 
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vejance  to  the  defendant^  and  his  refosal  to  accept  the  same  and 
complete  the  purchase,  nor  had  thej  at  the  time  of  the  trial,  a 
marketable  title  to  the  premises  in  question. 

1.  The  lands  of  the  deceased  could  be  sold  for  the  payment  of 
his  debts,  on  the  application  of  the  administrator,  at  any  time 
within  three  years  after  the  granting  of  letters  of  administration, 
and  any  creditor  of  the  deceased  could  compel  a  sale  for  the  pay- 
ment of  debts.  The  debts  of  the  deceased  are  thus  made  a  lien 
upon  the  land  for  three  years  at  least  (2  B.  S.,  p.  100,  §  1,  mar- 
ginal pagmg ;  Laws  of  1887,  p.  6SQ,  §  72 ;  Laws  of  1843,  p.  228,  § 
1 ;  Hydk  v*  Tanner^  1  Barb.  S.  0.  R  76 ;  Ferguson  t.  Broum,  1 
Bradford  R  10.) 

2.  The  supposed  title  of  the  plaintiff,  as  heirs-at-law,  might  be 
defeated  by  the  production  of  a  last  will  and  testament  of  the  de- 
ceased within  four  years  after  his  death.    (1  B.  S.  748,  §  S.) 

The  fact,  whether  there  were  creditors  of  the  deceased,  or  whe- 
ther there  was  sufficient  personal  property  to  pay  his  debts,  or 
whether  he  made  a  will^  could  not  be  determined  in  this  action. 
1^0  proof  or  proceedings  taken  herein  would  conclude  a  creditor, 
nor  any  person  claiming  under  a  will  of  the  deceased,  and  in 
such  a  case  a  purchaser  should  not  be  compelled  to  take.  The 
exceptions  to  the  evidence  on  these  points  were  well  taken. 
{Laioes  v.  Lush,  14  Vesey,  648;  Smith  v.  Death,  5  Madd.  871; 
Atkinson  on  Tities,  p.  391,  etc.  404,  etc.  690,  etc.  See  also  Pyrhe 
Y.  WaddinghaMj  17  Eng.  Law  &  Eq.  684.) 

IL  But  even  if  it  appeared  on  the  trial  that  the  plaintiffs  could 
then  give  a  good  title,  the  defendant  should  not  haye  been  com- 
pelled to  take. 

1.  On  the  first  day  of  May,  1867,  when  the  contract  was  to 
be  performed,  and  when  the  deed  was  tendered,  the  adminis- 
trator had  not  advertised  for  creditors  to  present  their  clairiis.  It 
was  not  then  in  the  defendant's  power  to  decide,  nor  could  this 
Court  have  then  determined,  with  any  certainty,  the  questions  of 
fibct  upon  which  the  validity  of  the  titie  depended. 

2.  The  defendant  properly  refiised  to  take,  on  the  ground  that 
the  plaintiffs  could  not,  at  that  time,  give  him  a  marketable  titie, 
and  he  then  elected  to  rescind  the  contract.  If  the  plaintiffs 
were  unable,  on  that  day,  to  give  a  marketable  title,  the  defend- 
ant had  a  right  to  rescind  the  contract,  and  it  could  not  after- 
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wards  be  enforced  against  Iiim.    {JDominidt  y.  Michad^  4  Sand. 
Superior  Ct,  R.  S74.) 

•  nL  It  is  no  answer  to  these  objeotions  to  saj,  that  if  they 
prevail,  heirs-at-law  will  be  unable  to  seH,  and  compd  purchasers 
to  take  until  after  the  lapse  of  three  or  four  years  from  the  death 
of  the  intestate.  Heirs-at-law  may  sell  and  convey  immediately 
upon  the  death  of  their  ancestor,  and  all  difficulties  will  be  ob* 
viated  by  their  contracting  to  sell  the  title  which  they  really  have, 
and  no  other.  Purchasers  may  then  determine  what  they  will 
pay  for  such  a  title.  It  is  not  pretended,  nor  is  there  any  proof 
in  this  case,  that  the  plaintifb  prcrfessed  to  sell  only  the  title  which 
they  had  as  heirs-at-law  of  the  deceased.  The  defendant  con- 
tracted for  a  good  and  marketable  title,  and  knew  nothing  of  the 
character  of  the  plaintifb'  title. 

rV.  There  should  have  been  judgment  for  the  defendant^  and 
a  reference  to  ascertain  the  amount  of  damages,  etc,  sustained  by 
him. 

J.  Larooque^  for  Be8ix>ndents. 

By  the  Coubt.  Bobworth,  J. — ^The  pkdntifb  are  the  sole 
heirs-at-law  of  Peter  B.  Soherm^om,  deceased.  He  died,  seized 
of  the  premises  in  question,  in  fee,  free  from  all  incumbrances.  K 
he  died  intestate,  owing  no  debts,  the  title  of  the  plaintifb,  as 
his  heirs-aMaw,  is  as  perfect  and  absolute,  as  was  his  own,  at  the 
time  of  his  death. 

If  their  title  was  one  to  which  the  defendant  had  no  right  to 
object,  the  judgment  appealed  from  is  free  from  error. 

The  deceased  died  on  the  90th  of  November,  1856.  On  the 
16th  of  December,  1^56,  the  Surrogate  of  New  York,  (the 
county  in  which  P.  B.  Schermerhom  resided  and  died,)  on  proof 
satisfiEKJtol^  to  him  that  P.  B.  Schermeihom  died  intestate,  granted 
letters  of  administration  on  his  estate  to  George  R.  J.  Bowdoin. 

On  or  about  the  first  of  May,  1866,  the  plaintiffii  tendered  to 
the  defendants,  a  full  covenant  warrantee  deed  of  the  premises  in 
question.  This  action  was  brought  to  trial  on  the  22d  of  JaiH 
uaiy,  1867.  It  was  proved  that  diligent  and  proper  search  had 
been  made  for  a  will  of  the  deceased,  and  that  none  <^uld  be 
found 
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It  was  alfio  proved,  that  on  the  Stii  of  June,  1866,  an  order  waa 
obtained  by  the  administrator  to  advertise  for  creditors  to  pre- 
sent their  daims  on  or  before  the  lOih  of  January,  1867 ;  that 
notioe  of  the  order  had  been  duly  published,  and  that  ohdrns  to 
the  amount  of  $500,  only,  had  been  presented. 

It  was  also  proved,  that  the  personal  estate  of  the  deceased 
amounted  to  about  $10,000,  and  that  he  was  tenant  in  common 
with  the  other  plaintiff  in  property  worth  £rom  $70,000  to 
$100,000,  and  was  interested  in  still  other  real  estate. 

This  evidence  demonstrates,  with  a  high  d^ree  of  moral  cer- 
tainty, that  the  title  tendered  was  perfectly  good. 

It  is'  true,  there  is  a  possibility,  that  a  will  may  be  discovered 
and  established  which  may  affect  the  title.  There  is  also  a  pos- 
sibility, that  claims  of  creditois  may  be  presented  and  established 
which  will  not  only  exhaust  the  personal  estate,  but  which  may 
make  it  necessary  to  resort  to  the  real  estate  of  the  deceased  to 
obtain  satis&ction  of  such  claims. 

But  the  possibility  is  so  slight  as  to  be  destitute  of  substance, 
and  is  not  sufBlcient  to  justify  the  defendant  in  refusing  to  perform 
his  contract 

As  the  law  does  not  r^ard  trifles,  a  bare  possibility  that  the 
title  may  be  affected  by  existing  causes  which  may  subsequently 
be  developed,  when  the  highest  evidence,  of  which  the  nature  of 
the  case  admits,  and  evidence,  amounting  to  a  moral  certainty,  is 
given,  that  no  such  cause  exists,  wiU  not  be  regarded  as  a  suffi- 
cient ground  for  declining  to  compel  a  purchaser  to  perform  his 
contract.  {Wmne  v.  Beynolds,  6  Paige,  407  and  418 ;  Belmont  v. 
ffBrien,  2  Kern.  895 ;  Seymour  v.  Ddancy^  Hopkins'  R  486 ; 
J^pring  v.  Somdford^  7  Paige,  660.) 

The  evidence,'  to  the  admission  of  which  the  defendant  ex- 
eeptedf  was  compet^it,  with  a  view  to  establish  the  &cts ;  that 
the  deceased  died  intestate,  and  owing  no  debts,  which  eould  be 
made  the  means  of  impairing  the  title  which  the  tendered  deed, 
in  terms,  conveyed. 

We  think  there  is  no  error  in  the  judgment  appealed  firom,  and 
that  it  should  be  affirmed. 
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The  Eagle  Works  v.  Wk.  H.  Chubchill  and  otheia 

1.  The  plaintiffs  offered  to  sell  the  balanee  of  their  stock  of  eatlery  to  the  defend- 
ants, and  exhibited  a  list  or  invoice  thereof,  with  the  prices,  which  list  was 
represented  to  contain  an  approximalion  to  the  sizes^  quantities  and  qualities  of 
sach  cutlery ;  and  the  defendants  agreed  to  buy  the  same,  on  a  credit  of  eight 
months,  at  a  deduction  of  fifty  per  cent  from  the  list  prices. 

S.  The  cutlery  was,  soon  thereafter,  all  delivered  to  and  accepted  by  the  defend- 
antsL  There  was  delivered  with  the  cutlery  a  complete  invoice  of  it,  containing 
the*  actual  descriptions,  sizes,  quantities,  qualities,  and  list  prices  of  the  samei 
The  defendants  were  requested  to  examine  the  cutlery,  and  if  any  thing  was 
wrong,  to  inform  the  plaintiflb  immediately.  During  the  stipulated  term  of 
eredit,  the  defendants  made  no  objection  to  the  cutleiy.  They  sold  and  dis- 
posed of  it 

8.  Meldf  that,  there  being  neither  fraud  nor  warranty,  the  defendants  were  liable 
to  pay  fifty  per  cent  of  the  prices  stated  on  the  invoice  delivered  with  the 
cutlery,  although  the  latter  invoice  varied  in  some  particulars,  as  to  the  quan- 
tity and  quality  of  portions  of  the  cutlery,  from  that  exhibited  at  the  time  of 
the  agreement  to  purchase. 

4.  Evidence  of  the  incorporation  of  a  company,  under  and  pursuant  t<^a  statute  of 
a  sister  State,  which,  such  statute  declares,  shall  be  deemed  sufficient,  will  be 
held  sufficient  in  the  courts  of  this  State,  to  prove  the  fiict  of  such  incorpora- 
tion, provided,  that  due  proof  of  the  existence  and  contents  of  such  statute 
shall  also  be  given.    (Per  Hoffman,  J.) 

fi.  In  an  action  by  a  corporation  (proved  to  have  been  duly  created)  against  a 
person,  upon  a  contract  made  by  him  with  such  corporation,  it  cannot  be  set 
up,  as  a  defence,  that  the  coiporation  has  been  guilty  of  acts  or  omissions^ 
which  would  subject  it  to  a  forfeiture  of  its  charter,  on  proceedings  duly  instl- 
tated  for  that  purpose  by  the  State  granting  the  charter. 

(Before  Boswokih  and  Hofticak,  J.  J.) 

Heard,  Nov.  lOth ;  decided,  Nov.  asth,  1857. 

♦ 

Tms  action  comes  before  the  Court  at  General  Term,  on  an 
appeal,  taken  by  the  defendants,  from  a  judgment  entered,  on  the 
decision  of  a  referee,  in  favor  of  the  plaintiff,  for  $8,121.05. 

The  action  is  brought  to  recover  the  alleged  contract  price  of 
certain  parcels  of  cutlery,  sold  by  the  plaintifGi  to  the  defendants, 
about  the  8th  of  April,  1856.  The  articles,  alleged  to  have  been 
sold,  are  specified  in  a  schedule  to  the  complaint,  in  which  the 
several  prices  are  stated,  and  the  aggregate  amount ;  and  it  is  al- 
leged, that  the  price  was  to  be  fixed,  by  a  discount  of  fifty  per 
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cent  npon  this  aggregate,  and  that  the  cutleiy  was  sold  on  a 
credit  of  eight  months. 

The  answer  sets  np  the  defence,  of  a  sale  by  an  invoice  or  list, 
produced  and  shown  by  the  plaintifb'  agent,  and  that  the  goods 
were  represented  bj  such  agent  to  be  of  the  description,  sizes, 
styles,  quantities  and  qualities  set  forth  in  such  invoice,  in  whole 
packages,  and  in  good  order  and  condition.  That,  upon  unpack- 
ing  and  examining  the  articles  after  they  were  delivered,  they  wer« 
found  not  to  correspond  with  such  descnptions  and  representations; 
that  they  were  not  the  goods  agreed  to  be  purchased,  but  varied 
iherefix>ni,  greatly,  and  in  many  particulars ;  that  they  were  goods 
of  a  lower  grade,  and  cheaper  dass,  than  those  the  defendants  had 
agreed  to  purchase ;  inferior  in  description,  sizes,  style,  quantity 
and  quality ;  comprising  fewer  goods  of  a  saleable  character,  and 
more  of  an  unsaleable  nature ;  and  containing  broken  packages, 
and  de&ced,  shop-worn  and  injured  parcels,  and  parcels  with  the 
labels  erased,  presenting  the  appearance  of  a  refuse  lot,  from 
which  the  better  goods  had  been  sold  out  or  selected. 

That,  upon  discovering  the  condition  of  the  goods,  the  defend* 
ants  offered  to  return  them,  and  notified  the  plaintiffs  to  that 
effect ;  but  the  plaintiff  and  their  agent  refused  to  receive  them, 
and  left  them  in  the  defendants'  hands,  without  any  further  action, 
until  the  month  of  December,  and  that  the  defendants  held  them, 
subject  to  the  plaintiff'  order. 

The  defendants  aver  a  willingness  to  pay  for  the  goods,  what 
they  were  reasonably  worth,  making  the  just  deduction  for  the 
inferiority ;  and  insist,  that  a  deduction  should  be  made  of  $500, 
from  the  sum  demanded  in  the  complaint,  on  that  account 

The  referee,  appointed  to  hear  and  determine  the  action,  de- 
cided as  follows,  viz. : — 

^^FirsL — ^That,  about  ten  days  previous  to  the  8th  day  of  April, 
1856,  the  plaintiff,  through  their  agent,  Moses  Gamp,  agreed  to 
aell  to  the  defendants  the  whole  remaining  stock  of  cutlery  of  the 
plamtifb,  at  a  credit  of  eight  months ;  that,  at  the  time  of  said 
agreement,  said  agent  exhibited  to  the  defendants  a  list  or  invoice, 
which,  said  agent  represented,  contained  an  approximation  to  the 
sizes,  quantities  and  qualities  of  the  cutlery  so  sold,  the  prices  being 
Bet  opposite  each  description,  from  which  prices  the  plainti£&  were 
to  d^uct  SO  per  cent 
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"  Second. — ^Thati  in  consmnmation  of  aaid  agreement,  the  plain- 
aSa,  on  the  day  following,  delivered  to  the  defendants  a  small 
quantity  of  said  cutleiy,  and,  on  the  eighth  day  of  April,  1856, 
delivered  to  the  defendants  all  the  balance  of  their  stock  of  cut- 
lery, together  with  a  complete  invoice  of  all  the  catlezy  so  sold 
and  delivered,  containing  the  actual  descriptions,  sizes,  quantities, 
qualities  and  prices  of  the  same,  which  cutlery,  so  delivered,  the 
defendants  accepted,  and  have  since  sold  the  same  in  the  course 
of  their  business. 

"  And  I  farther  find,  tbat  the  schedule  marked  A,  annexed  to 
the  complaint,  is  a  copy  of  such  complete  invoice,  so  delivered  to 
the  defendants  with  said  cutlery. 

"  Third. — That  such  complete  invoice  varied  from  the  said  list, 
or  invoice,  exhibited  at  the  time  of  making  said  agreement^  and 
that  the  prices,  so  fSur  as  the  goods  corresponded,  were  the  same  in 
each ;  I  therefore  find,  as  a  matter  of  law,  that  the  plaintiff,  on  the 
eigbth  day  of  April,  1856,  sold  and  delivered,  to  the  defendants, 
the  goods,  wares  and  merchandise  mentioned  and  described  in  said 
complete  invoice,  so  delivered  to  the  defendants,  with  said  cutlery, 
at  the  respective  prices  therein  specified  for  the  same,  less  a  dis- 
count of  60  per  cent,  upon  the  aggregate  of  said  prices,  at  a  credit 
of  eight  months. 

"And  I  find,  that  the  aggregalje  prices  of  said  outiery,  less  the 
said  discount  of  60  per  cent.,  amounted,  in  all,  to  the  sum  of 
$2870.26 ;  and  that  tiie  credit,  given  upon  such  sale,  expired  on 
the  eighth  day  of  December,  1866 ;  and  that  the  defendants  are 
indebted  to  the  plaintiff,  in  the  said  principal  sum  of  $2870.26, 
together  with  interest  thereon,  from  the  said  eighth  day  of  Decem- 
ber, 1856,  to  the  date  of  this  report ;  which  interest,  I  find,  amounts 
to  $128.88,  and  which  principal  and  interest  amount,  together,  to 
$2994.14,  for  which  sum  of  $2994.14  the  plaintifib  are  entitied  to 
judgment,  with  the  costs  of  this  action ;  all  of  which  is  respect- 
fully submitted." 

Judgment  was  duly  entered  on  tbe  report,  and  the  defendants 
also  duly  excepted  to  the  decision  of  the  referee. 

On  the  trial,  one  of  the  defendants  gave  evidence  tending  to 
show  that  the  amount  which  ought  to  be  deducted  from  the 
invoice  prices,  assuming  the  facts  stated  in  the  answer  to  be  true, 
was  $927.96. 
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On  the  trial,  a  point  was  made,  that  the  plaintifb  oonld  not 
leooreT  without  proof  of  their  oorporate  existence,  and  that  such 
proof  had  not  been  given.  The  complaint  alloges^  that  the  plain- 
tiff "  are  a  corporation  duly  created  under,  and  bj  the  laws  of 
the  State  of  ConnecticQl^  and  ddng  business  in  the  town  of 
Windiiester,"  in  said  State. 

To  this  the  defendants  answer,  "That  they  haye  no  knowledge 
or  infonnatioii  sufficient  to  form  a  belief"  whether  such  aUega- 
tioDS  are  trua 

The  evidence  on  this  pointy  apd  portions  of  the  evidence 
relating  to  the  mmts,  are  stated  in  ^e  opinion  of  Mr.  Justice 
Bofiuooan. 

Thompson  <fi  JSMogg^  fi>r  plaintiffik 

H.  B.  Cowlesj  for  defendants,  the  apellants. 

Hoffman,  J. — ^First^  If  there  was  not  a  warranty  of  the  quali^ 
or  value  of  the  articles,  and  no  fraud  was  practised  by  the  plain- 
USa  or  their  agent,  the  daim  for  an  abatement  will  be  wholly 
unfounded.  The  contract  of  sale  was  made  through  Camp,  the 
agent,  about.ten  days  before  the  8th  of  April,  1866.  •  On  the  day 
following  the  contract,  a  portion  of  the  cutlery^  which  was  then 
in  New  York,  was  delivered  to  the  defendant  By  the  8th  of 
April,  the  whole  was  delivered,  with  an  invoice  or  list  fully  made 
ou^  and  of  which  a  copy  is  annexed  to  the  complaint  About 
the  8th  or  9th  of  April,  tiiis  invoice,  or  bill,  was  inspected  by  the 
defendants,  or  one  of  them.  Objections  wore  made  to  certain 
articles;  there  was  an  offer  by  the  agent  for  a  deduction  respect- 
ing ihem ;  the  defendants  were  then  requested  to  examine  the 
bill  as  soon  as  they  could;  one  of  them  said  that  it  would  take 
two  or  three  weeks  to  do  so.  The  agent  requested  them  to  ex- 
amine, and  if  any  thing  was  wrong,  to  write  to  the  Eagle  Works 
immediately.  The  address  was  given;  no  communication  was 
made  by  the  defendants  to  the  plaintiff.  On  the  9th  of  Decem- 
ber, 1856,  the  credit  having  expired,  the  plaintifib  wrote  to  the 
defendants,  that  the  bill  had  fidlen  due,  and  they  presumed  it 
had  been  found  correct,  as  they  had  not  heard  to  the  contrary. 
They  forwarded  a  dn^  for  the  amount^  which  was  dishonored. 


170  CASES  m  THE  SUPERIOR  COURT. 

The  Eagle  Works  t.  GhurohilL 

In  the  interim,  the  goods  liad  been  shelved  bj  the  defendants 
and  exhibited  for  sale,  and  after  the  defendant,  Churchill,  knew 
of  their  oondition«  Thej  hare  been  since  transferred  to  other 
parties. 

It  would  be  unjustifiable  to  allow  the  defendants  to  rest  for 
eight  months  without  complaint  or  action,  especially  when  they 
were  invited  to  make  their  objections,  and  now  to  insist  upon 
an  abatement  from  the  stipulated  price,  {MuUer  v.  JEno,  3  Duer, 
421.) 

We  are  of  opinion  that  there  was  no  warranty  of  the  articles, 
and  no  fraud  practised  in  the  sale.  The  agent  distinctly  apprised 
the  defendants  that  he  had  made  out  the  list  fi^m  an  old  invoice ; 
that  it  might  vary  from  the  true  amount  and  value  of  the  goods, 
but  not  substantially.  The  defendants  chaffered  to  increase  the 
discount,  on  the  ground  that  it  was  a  job-lot  of  goods  they  were 
purchasing. 

2d.  But  an  objection  is  taken,  that  the  plaintiffs,  a  foreign  cor- 
poration, have  not  established  their  capacity  to  sue. 

The  evidence  is  this : — 

Moses  Camp,  a  witness  for  the  plaintiffs,  swears,  that  the  plain- 
iifb  are  a  corporation,  incorporated  under  the  laws  of  Connecti- 
cut. The  defendants  object^  to  this  mode  of  proof  The  ques- 
tion was  reserved.  He  also  proved  that  it  originated  fi!ve  years 
ago,  and  that  the  organization  was  still  kept  up. 

The  plaintiffii  also  produced  in  evidence,  extracts  from  a  book 
purporting  to  be  the  Revised  Statutes  of  Connecticut  of  1864,  and 
from  chapter  14  of  such  statutes.  It  was  agreed,  that  these  ex- 
tracts, and  the  statute,  might  be  read  from  the  printed  volume. 

The  Act,  under  which  the  plaintiff  claim  to  have  been  organized, 
was  passed  in  1837.  It  is  found  in  the  Revision  of  1849,  to 
which  we  have  been  referred.  The  Revised  Laws  of  1864  were 
also  produced  in  evidence,  and  do  not  differ,  in  the  sections  relied 
upon,  from  the  former  provisions. 

Under  these  provisions,  the  articles  of  association  produced, 
and  admitted  to  be  genuine,  were  entered  into ;  dated  the  4th  of 
November,  1861. 

By  another  document,  it  is  certified,  that  The  Eagle  Works  was 
a  joint  stock  corporation,  formed  under  the  laws  of  Connecticut, 
on  the  4th  of  November,  1861,  to  manufacture  cutiery,  etc.,  with 
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a  named  capital,  divided  into  eight  hundred  shares  of  $25  each ; 
that  the  stock  had  been  subscribed  for,  by  the  persons  named,  in 
the  shares  and  amounts  specified.  The  stock  was  to  be  called  in 
as  the  board  should  direct  This  was  signed  by  three  directors 
and  the  president^  on  the  9th  of  January,  1852 ;  was  sworn  to, 
and  was  received  and  recorded,  January,  10, 1852,  by  John  C. 
Miither,  Secretary  of  State. 

Certificates,  sworn  to  by  the  president  and  three  directors,  are 
then  annexed  to  the  document,  showing  successive  payments  of 
the  three  instalments  of  twenty -five  per  cent  each. 

These  documents  and  certificates  are  attested  and  authenticated  * 
by  the  Secretary  of  State  of  Connecticut,  under  the  seal  of  the 
State,  on  the  13th  of  April,  1857. 

From  the  case  of  The  Wdland  Oanal  06,  v.  EcUhaioay,  (8 
Wend.  480,)  and  the  cases  cited,  I  conclude,  that  the  evidence  of 
the  corporation,  which  would  be  sufficient  in  Connecticut^  will  be 
sufficient  here;  except,  perhaps,  that  a  public  statute  must  be 
proven  as  a  fact  The  admission  to  read  it  from  the  statute  book 
dispensed  with  this.  "  A  copy  of  the  charter  properly  authenti- 
cated, should  be  produced." — Nelson,  Justice,  in  the  case  above 
cited. 

But  when  an  association  becomes  incorporated  under  a  general 
Act,  something  must  be  proven  to  show  its  organization.  A  cer- 
tificate, authenticated  by  the  seal  of  the  State,  and  apparentiy  con- 
formable to  the  public  Act,  most  be  sufficient 

It  is  clear,  that  no  subsequent  fiiults  or  omissions  which  would 
work  a  forfeiture,  can  be  made  available  to  defeat  this  action,  if 
the  corporation  was  once  legally  constituted 

In  Oaryl  v.  McElraihy  (8  Sandf  S.  C.  Rep.  176,)  it  was  stated, 
Ihat  the  Court  would  have  probably  held,  had  it  been  necessary, 
that  the  company,  having  claimed  to  be  organized,  and  having 
acted  as  a  corporation,  the  question  of  its  actual  existence  was  to 
be  tested  by  the  government^  and  not  by  parties  who  had  dealt 
with  it 

The  objections  of  the  defendants,  to  the  evidence  adduced, 
are,  that  neither  the  proof  of  the  preliminary  meeting,  prescribed 
in  section  199,  nor  of  the  advertisement,  with  a  copy  of  the  arti- 
cles, directed  by  section  210  to  be  published,  has  been  made. 

As  to  the  first  objection,  tixe  authorities  cited  by  Mr.  Angell| 
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(on  Corporations,  §  688,)  are  express  to  the  point,  that  corpora- 
tions cannot  be  compelled,  at  a  distant  day,  to  produce  the  ad- 
Tertisement  calling  the  meeting  which  organized  theuL  (See, 
also,  5  Wendell,  478 ;  10  Johnson,  167.) 

This  role  is  eqaallj  applicable  to  the  other  objection* 

But,  besides,  a  section  of  the  statute,  added  in  1864,  enacts,  that 
a  certified  cop  j,  by  the  Secretary  of  State,  under  the  seal  of  the 
State,  of  the  certificate  of  the  president  and  directors,  deposited  in 
his  office,  &T  record,  of  the  purposes  for  which  the  company  was 
formed,  etc,  shall  be  reoeiyed  as  sufficient  jmrnaySiae  evidence  of 
the  due  formation,  existence  and  capadly  of  such  corporations 
in  any  suit. 

It  is  again  urged,  that  the  212th  section  provides,  for  annual 
returns  to  be  made,  by  certificates,  of  the  situation  of  the  com- 
pany, comprising  various  particulars,  and  that  this  has  been 
neglected  in  many  particulars.  Without  comparing  the  certifi- 
cates produced  with  the  requisitions  of  the  section,  we  are  satis- 
fied diat  the  objection  cannot  prevail  in  this  action,  even  if  well 
founded  in  fact 

The  judgment  should  be  affirmed,  with  costs. 

BoswoBTH,  J. — ^The  articles  of  association,  dated  November  4, 
1851,  admitted  to  be  genuine,  and  conforming  to  the  statute  laws 
of  Connecticut,  were  received  in  evidence.  By  them,  the  sub- 
scribers thereto,  and  who  had  subscribed  for  the  whole  of  its 
capital  stock,  declare  that,  "  we  do  hereby  associate  ourselves  as 
a  body  politic  and  corporate,"  pursuant  to  such  statute,  and  that 
the  corporate  name  shall  be,  '^  The  Eagle  Works."  The  statutes 
themselves  were  duly  proved  and  read  in  evidence.  These  stat- 
utes and  these  articles  are  the  .charter,  or  act  of  incorporation. 
Acts  of  user,  under  it,  down  to  the  time  of  the  trial,  were  proved. 
Certificates  of  the  payment  of  three  several  instalments  of  the 
capital  stock,  verified  and  recorded  as  such  statutes  prescribe,  and 
certified  in  proper  form  by  the  Secretary  of  State,  under  his  seal 
of  office,  were  read  in  evidence.  This  evidence,  as  a  whole,  was 
objected  to  as  "  incompetent  and  insufficient"  No  grounds  of 
incompetency,  or  particulars  of  insufficiency,  were  pointed  out 
The  statute  was  competent  and  sufficient  evidence  of  its  contents. 
It  was  agreed,  that  it  might  be  read  fix>m  the  printed  book.    The 
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articleB  of  assoeiation  prodmoed,  bdng  admitted  to  be  genoiiie,  and 
conforming  to  the  statatOi  were  admissible.  Under  such  a  gen- 
eral  objection,  all  the  docmnents  were  properly  admitted|  and  the 
only  qoestionf  on  this  pointy  is,  do  they  furnish  prima  fade  evi- 
dence that  the  plaintiff  is  a  corporate  body.  The  production  of 
the  Act  of  incorporation,  and  proof  oi  such  Acts  of  user  imder  it^ 
and  of  its  continuing  to  act  as  a  corporation,  are  prima  facie^  suf- 
ficient Bcmk  of  Michigan  y.  WiBiama^  (5  Wend.  478,)  and  cases 
cited  in  the  opinion  of  the  Court  I  think  there  is  no  error  in 
the  other  decisions  of  the  referee,  and  that'  the  judgment  should 
be  affirmed. 
Judgment  affirmed. 


James  B.  Bradt,  Bespondent,  i;.  Ths  Mayob,  Aldbrmsht  avb 
Ck)MM0NALT7  OP  THB  CiTY  OF  New  Yoke,  Appellants. 

The  charter  of  the  City  of  Kew  York,  as  amended  April  12»  1858,  requires  that  aU 
work  isTolTiDg  the  ezpenditare  of  more  than  $250,  ahall  be  done  by  eontraet 
OB  eealed  bids,  and  that  all  inch  contrMte  when  giren,  ahall  be  glren  to  the 
lowest  bidder.  A  oontraet  entered  into  by  the  offioers  of  the  Corporation  la 
Isolation  of  Uiis  provinon,  is  illegal  and  Toid,  and  iniposes  no  obligatioB.  oa 
the  city. 

Althon^  bids  are  advertised  for,  and  receiTed,  yet»  if  they  are  tested  by  a  com- 
pcriscMi  which  brings  into  Tiew  only  a  part  ik  ther  work  contrscted  for,  and  by 
such  means  the  eontraet  is  awarded  to  one  who  was  not  in  ft^l  the  lowest  bid- 
der, the  eontraet  is  invalid. 

When  the  officers  of  the  Corporation  eaUed  for  bids  fbr  flagging  a  sidewalk  and 
laying  a  cnrb  and  gutter,  and  the  making  of  ezcaTation  of  esrth  and  rock,  if 
any,  and  stated  that  the  lowness  of  the  bids  wsnid  be  tested  only  by  the  priM 
at  whidi  the  bidders  offered  to  lay  the  flagging,  and  cnrb,  and  gutter;  kM, 
that  a  contract  awarded  upon  soch  a  test^  when  it  was  impassible  to  determina 
by  each  test  who  was  the  lowest  bidder,  was  void  in  respect  to  the  ezcaration. 

Where  the  contract  under  which  the  work  is  done.  Is  Told,  becaase  entered  into  in 
violation  of  the  charter,  the  contractor  cannot  recover  for  the  work  in  any  f<*m 
— ndther  under  the  contract  nor  as  upon  a  fuandmn  mentU, 

A  subsequent  ratification  of  the  contract  by  the  Common  Council,  whether  before 
or  after  the  work  is  done,  does  not  make  it  binding  on  the  Corporation. 

'^ffhmt  the  oflSccrs  of  a  corporation  do  an  aet  in  exbess  of  the  corporate  power,  the 
Coiporation  is  not  bound,  and  when  the  statute  under  which  the  Corporation 
sets  restricts  Its  action  to  a  particular  mode,  none  of  the  agents  through  whom 
the  Corporation  acts  can  bind  it  in  any  other  than  the  mode  prescribed. 

The  officers  of  tlie  Corporatioa  cannot^  therefore,  in  such  a  ease,  bind  the  Corpon^ 
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tion  by  aooepting  the  work,  w  oonfirmmg  an  aiaesBineat  to  pay  the  ezpenae 
thereof 
Those  who  deal  with  a  corporation,  the  mode  of  whose  action  is  thus  limited,  mast 
take  notice  of  the  restriction  in  its  charter,  and  see  to  it>  that  the  contracts  on 
which  they  rely,  are  entered  into  in  the  manner  authorijsed  by  the  charter. 

(Before  DuxBy  Oh.  J.,  and  Woointvnr,  J.) 

Heard,  October,  1867 ;  decided,  Kovember  28t]i,  1857. 

This  action  comes  before  the  Court  at  General  Term,  on  an 
appeal  by  the  defendants  from  a  judgment  entered  against  them 
on  the  report  of  a  referee. 

The  action  is  brought  upon  an  alleged  special  contract,  which 
the  complaint  avers  was  entered  into  with  the  plaintiff  by  the  de- 
fendants through  James  Furey,  their  street  commissioner,  on  the 
11th  of  August^  1854,  whereby  the  plaintiff  agreed  to  set  the 
curb  and  gutter,  and  to  flag  a  portion  of  Eighty-third  street,  {i.  e., 
fix)m  the  Third  Avenue  to  Avenue  A,)  in  the  City  of  New  York, 
in  accordance  with  certain  specifications  annexed  to  the  contract ; 
and  the  defendants  agreed  to  pay  for  the  work,  labor  and  mate- 
rials the  following  prices,  viz. :  for  setting  curb  and  gutter  stones, 
forty-five  cents  per  running  foot ;  for  flagging,  eleven  cents  per 
square  foot;  for  removing  rock,  twenty-five  dollars  per  cubic 
yard  of  rock  removed.  The  iamount  to  be  paid  upon  the  confirm- 
ation of  an  assessment  for  the  work.  That  the  work  has  been 
performed,  and  approved  and  accepted,  and  an  assessment  has 
been  made  for  the  work,  and  confirmed  by  the  defendants  in  Com- 
mon Council  convened,  and  the  entire  contract-price  is  due  and 
payable.  The  quantities  of  the  respective  kinds  of  work  are  then 
stated  and  averred  to  have  been  necessary  to  the  performance  of 
the  contract,  and,  in  fact^  performed  at  the  request  of  the  defend- 
ants, and  of  their  surveyor  having  charge  of  the  work,  a»follows : — 
4,046  ft.  6  in.  of  curb  and  gutter,  at  45  cts.  .  .  $1,820.92 
15,686  ft.  of  flagging,  at  11  cts.  ..        .        .  1,725.46 

943  yards  of  rock,  excavated,  etc.,  at  $25,  .         .     23,575.00 

$27,121.88 
That  the  defendants  have  made  payment  of  70  per 

cent  of  the  amount  due,  .        .        .        .      18,985.27 

But  refuse  to  pay  the  remaining  balance,  amounting  to     $8,186.11 
Which  balance  the  plaintiff  claims  to  recover,  with  costs. 
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The  answer  of  the  defendant  sets  out  a  resolution  of  the  Com- 
mon Council  of  the  8th  day  of  June,  1854,  ordering  the  setting 
of  curb  and  gutter,  and  the  flagging  of  the  street  referred  to,  .under 
the  directions  of  the  street  commissioner,  and  avers,  that  the 
street  commissioner  issued  proposals,  inviting  offers  or  bids  for 
the  work,  which  proposals  are  annexed  to  the  answer ;  in  response 
to  which  four  offers  were  received,  the  offer  of  the  plaintiff  being 
one.  That,  excluding  from  the  offers  the  item  of  rock  excavation, 
the  offer  of  one  J.  Hodgkins  was  the  lowest  That  only  two  of 
the  offers  included  rock  excavation,  viss.,  the  offer  of  the  plaintiff 
and  that  of  one  McCabe ;  and  that  McCabe  offered  to  make  the 
rock  excavation  at  $5  per  cubic  yard ;  and  that,  in  &ct,  McCabe 
was  the  lowest  bidder  for  the  whole  work,  including  the  actual 
rock  excavation  in  the  calculation. 

That  the  rock  excavation  was  the  most  important  item  in  the 
entire  work  provided  for  in  the  proposals  and  contract ;  but  the 
defendants  deny,  that  the  plaintiff  excavated  the  quantity  of  rock 
claimed  for. 

The  answer  then  sets  up  the  provisions  of  the  amendment  to 
the  charter  of  the  city,  passed  April  the  12th,  1853,  requiring, 
that  ."  all  work,  involving  an  expenditure  of  more  than  $250, 
shall  be  done  by  contract,  on  sealed  bids,  and  that  all  such  con- 
tracts shall,  when  given,  be  given  to  the  lowest  bidder ;"  the 
general  ordinance  of  the  Corporation  providing,  that  no  expense 
shall  be  incurred  by  any  of  the  departments  or  officers  thereof, 
unless  an  appropriation  should  have  been  previously  made  con- 
cerning such  expense ;  and  denies^  that  any  such  appropriation  has 
been  made  for  the  expense  of  the  work  in  question. 

Also,  a  general  ordinance  of  the  Corporation,  requiring,  that 
the  '^  proposals  for  estimates  or  bids  shall  contain  and  state  the 
nature  and  extent,  as  near  as  possible,  of  the  work  required. 

The  answer  then  avers,  that  a  contract  was  made  by  the  street 
commissioner  with  the  plaintiff,  by  James  Furey,  (claiming  to  be 
authorized,  under  the  said  resolution,  proposals  and  estimates,  or 
bids,)  to  which  the  answer  refers,  and  which  is  averred  to  be  the 
contract  mentioned  in  the  complaint;  and  denying  all  allegations 
not  admitted,  the  defendants  demand  that  the  complaint  be  dis- 
missed, etc. 

By  consent  of  the  parties,  the  action  was  referred  to  a  sole 
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leferee,  to  hear  and  determine  the  samie^  and  all  the  ianies  thereuL 
The  rdfeiee  found  the  following  &ctB : — 

"jp&5<.  That  the  defendants,  on  the  8ih  day  of  Jone^  1864, 
duly  passed  the  resolution  mentioned  in  the  answer  of  the  de* 
fendants. 

^^Sseand.  That,  on  the  27th  daj  of  July,  1864,  the  street  oom- 
missioner  published  the  proposal  for  ofEsrs  or  bids,  also  m^itioned 
in  the  answer." 

This  notice  (or  "  proposal^')  invited  oflfera  ftom  peraons  propos- 
ing to  perform  the  work^  and  described  the  curb  and  gutter  and 
the  flagging  required,  the  kinds  of  stone,  and  the  manner  of  cut- 
ting and  laying.  It  stated,  that  *'  the  street  is  to  be  brought  to 
the  grade  shown  on  the  profiles  in  the  street  commissioner's  office ; 
the  sidewalks  to  be  regulated  with  sufficient  rise  fixnai  the  cttrb> 
stones,  and  the  carriage-way  to  be  properly  shaped,  under  thei  di- 
rection of  the  surveyor ;"  that  ^  the  portions  of  the  sidewalk,  on 
which  the  flagging  is  to  be  laid,  shall  be  levelled  to  a  grade  of 
six  inches  below  the  top  of  the  flags,  and  the  intermediate  space 
filled  with  sand  Or  gravel,  and  tiie  residue  of  the  sidewalk  graded 
even  with  the  tops  of  the  flags. 

.!  It  directed  that  estimators  shotdd  state,  in  their  proposals,  the 
price  per  running  foot  for  furnishing  and  setting  curb  iuad  gutter 
stones,  including  regulating  and  removing  or  furmdiing  earth ; 
the  price  per  square  foot  for  flagging,  including  the  regulating  of 
the  sidewalks,  and  furnishing  sand  or  gravel ;  also  the  removal  of 
all  surplus  material  or  rubbish,  after  the  completion  of  the  work ; 
and  the  price  per  cubic  yard  for  laxioving  rock,  if  any  ahotild  be 
found. 

And  the  notice  then  further  continued,-  ''The  following  is  the 
estimate  of  work  and  materials,  by  which  the  bids  will  be  tested, 
viz.:  3840  running  feet  of  curb  and  gutter  stone,  and  15,600 
square  feet  of  flagging." 

After  some  other  particulars,  not  deemed  material'  to  be  stat- 
ed, the  notice  further  states,  that  astrict  compliance  with  the  piro^ 
visions  of  Title  IIL,  of  contracts  for  supplies^  and  work  for  Ihe 
Ooipbration,  of  the  amended  ordinances,  passed  May  80th,  1849, 
and  also  as  amended  October  36th,  18^,  will  be  observed  and 
required  in  all  cases. 

The  referee  found-^ 
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"  ThirdL  That  the  lowest  bidder  upon  the  data  given  in  sttch 
proposals  (or  notice  inyiting  offers)  conld  not  be  ascertained. 

^Fourth,  That  the  contract  for  said  work  was  awarded  bj  the 
street  commissioner  to  the  plainti£^  as  set  forth  in  the  case,  on  the 
11th  of  August,  1864  This  contract  is,  in  substance,  as  alleged 
in  the  complaint 

'^  lyUi.  That  the  work  was  completed  in  llie  autumn  of  1864. 

"  Sixth.  That  aev^ty  per  cent,  of  th^  contract  price  was  paid 
to  the  plaintiff  by  the  defendants. 

"  Ssvmih.  ThsX  943  cubic  yards  of  rock  were  removed  by  the 
phaDtiff  in  doing  the  work. 

"  JSighili.  That  the  assessment  list  for  said  work  was  confirmed 
by  the  Ck>mmon  Council,  by  a  resolution  passed  on  the  ninth  day 
of  August,  1856."  This  assessment  list  showed  that  the  amount 
due  to  the  plaintiff  as  the  contract  price  of  the  work,  together  with 
the  incidental  expenses  connected  with  the  work,  and  the  sur- 
veyor's, assessor's  and  collector's  fees,  was  $28,746,  of  which  the 
sum  of  $23,575  (being  943  yards  at  $25)  was  for  rock  excava- 
tion, as  alleged  in  the  complaint.  It  assessed  $5,093.15,  upon  the 
owners  of  lots  along  the  line  of  the  street,  and  Icrft  $23,653.85,  to 
be  paid  by  the  Corporation  of  the  City  of  New  York. 

'^  Ninik.  That  the  surveyor's  return  and  inspector's  certificatei 
were  made  and  filed."  The  surveyor's  return  showing  the  number 
of  yards  of  rock  to  be  943,  and  liie  inspector's  certificate  certify- 
ing that  the  curb,  and  gutter,  and  flagging  was  finished  according 
to  the  contract 

^^Tenih^  and  finally.  That  there  i^  due  to  the  plainti^  from  the 
drfendantB,  the  sum  of  $8,566.24,  principal  and  interest,  for  work 
performed  by  him  for  the  defendaaits." 

The  referee^s  conclusions  of  law  upon  the  fitcts  found  by  him 
are  stated  in  the  opinion  of  the  Court  From  the  judgment  en- 
tered upon  the  report  of  the  referee  the  defendants  appeal 

A.  B»  Lawrence^  Jr.^  for  the  defendants,  (appellants,)  cited :-» 

Sfnith  V.  The  Mayor,  etc.,  (4  Sand£  &  C.  Bep.  241 ;)  Bwn  v. 

The  CUy  cf  Utica,  (2  Barb.  S.  C.  Eep.  104;)  Pierp<mt  v.  jffar- 

nard,  (5  Id.  375 ;)  Christopher  v.  The  Mayor,  efc.,  (13  Id.  567 ;) 

Dt  Baum  v.  The  MaycTj  etc.,  (16  Id.  892 ;)  Bbdgee  y.  City  of 

B.— n.  12 
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_  -  -       ■--  - 

B'ugalo,  (2  Denio,  110;)  MoOuOmgK  r.  Mtm,  (5  Id.  667;) 
Head  v.  The  Prav.  Ins.  Co.^  (2  Cranch,  127 ;)  DaHmauth  College 
V.  Woodvxxrd,  (4  Wheat  686;)  Bankofike  U.  8.  v.  Dcmdridge, 
(12  Id.  64;)  Bank  of  Augusta  v.  JEarl,  (18  Pet  R  687;)  The 
Penn.  Del.  <&  M,  Na^.  Co.  v.  Dandridge^  (8  Gill  &  Johns.  R 
248 ;)  S(miersham  v.  WoboerlmmpUm  Water  Works  Co.^  (4  Eng. 
L.  &  Eq.  R  426;)  Wyiiarne  v.  Che«b&r  <&  HdyKead  R.  R.  Co., 
(5  Id.  497 ;)  Cope  v.  The  Thames^  JSaven,  etc.  Co.,  (8  Excheq. 
Eep.  841 ;)  East  Anglian  R.  R.  Co.  v.  Eastern  R.  R.  Co.,  (7 
Eng.  L.  &  Eq.  R  605 ;  {McOregor  v.  Deal  <&  Dover  R.  R.  Co., 
(16  Id.  180.) 

A.  J.  WiUard,  for  the  plaintiff  (respondent,)  cited : — 

Zohman  v.  The  IT.  T.<&  Erie  R.  R.  Co.,  (2  Sandfl  S.  C.  R 
89 ;)  Dedin  v.  The  Mayor,  (4  Duer,  Eep.  837 ;)  Trustees  of  St. 
Mary's  Ch.  v.  Caggar,  (6  Barb.  576;)  Russell  y.  Cooke,  (8  Hill 
Rep.  604;)  Si£fami  v.  Ahrenfddt,  (4  Denio,  189.) 

By  the  Court.  Woodbufp,  J. — ^The  referee  has  found,  as  a 
oonclnsion  of  law  firom  the  £ax5ts  proved,  that  it  was  the  duty  of 
the  street  commissioner,  (in  his  notice  inviting  proposals  for  the 
work  directed  to  be  done  by  the  Common  Council)  to  state  the 
probable  amount  of  rock  excavation  required,  and  to  include  that 
among  the  daia  by  which  the  bids  or  proposals  would  be  tested, 
and  had  no  power,  after  excluding  that  part  of  the  work  from 
such  daia,  to  still  go  on  and  contract  for  its  performance ;  and 
that  the  contract,  made  by  the  street  commissioner  with  the  plain- 
tifl^  was  illegal  and  void  as  regards  rock  excavation ;  and  that  the 
plaintiff  cannot,  by  virtue  of  his  contract,  recover  the  stipulated 
price  for  rock  excavation. 

These  conclusions  are  obviously  fatal  to  the  plaintiff's  claim  to 
recover,  as  such  claim  is  alleged  in  his  complaint  He  has  alleged 
a  special  contract,  and  the  performance  thereof)  and  claims  to  re- 
cover the  stipulated  price.  The  contract  proved  is  foimd  to  be 
illegal  and  void,  and  it  cannot,  therefore,  be  the  ground  of  re- 
covery. 

The  referee,  however,  concludes  that  the  plaintiff  is  entitled  to 
recover  the  unpaid  balance  of  the  contract  price,  and  upon  several 
distixict  grounds,  viz. : — 
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That  the  plaintiff,  haying  done  the  work,  was  entitled  to  receive 
what  the  work  performed  in  making  snch  rock  excavation  was 
reasonably  worth ;  and  that  the  defendants  have  legal  power  to 
pay  for  work,  on  the  basis  of  a  juanium  meruit^  though  it  was 
done  without  contract,  or  under  an  illegal  and  void  contract 

That,  notwithstanding  the  contract  under  which  the  work  was 
done  was  illegal  and  void,  the  confirmation  of  the  assessment, 
made  to  provide  for  the  expense  thereof,  amounted  to  a  valid 
agreement,  by  the  defendants,  that  the  plaintiff  should  be  paid  the 
contract  price. 

That  such  confirmation  was,  in  legal  effect,  an  accord,  and  that 
satisfaction  should  be  enforced. 

And  finally,  that  the  plaintiff's  claim  was  a  disputed  claim  which 
ihe  defendants  had  power  to  settle,  and  that  their  acts  amount  to 
a  valid  binding  settlement,  which  the  plaintiff  is  entitled  to  N 

enforce. 

It  is  obvious  to  observe,  that  there  are  no  issues  in  this  action 
adapted  to  raise'  the  questions,  upon  the  consideration  of  which 
the  referee  has  decided  in  &vor  of  the  plaintiff. 

The  ground  of  claim  set  forth  in  the  complaint  is,  simply,  a 
special  contract  made  with  the  defendants,  duly  performed  by  the 
plaintiff  and  his  work  accepted. 

But  assuming  that  the  state  of  the  pleadings  may  be  disre- 
garded, and  that  the  plaintiff  could  be  permitted  to  claim  payment 
as  upon  a  quantum  meruit,  and  might  recover  for  the  rock  exca* 
vation  what  the  work  of  making  the  same  was  reasonably  worth ; 
then,  so  far  as  the  judgment  proceeds  upon  this  ground,  it  is  sub- 
ject to  what  we  deem  these  fatal  errors :  The  referee  awards  to 
the  plaintiff  the  whole  contract  price,  and  disregarded  such  evi- 
dence, as  appeared  in  the  case,  tending  to  show  that  the  rock  exca- 
vation was  not  worth  twenty-five  dollars  per  yard,  (the  contract 
price,)  when,  in  truth,  proposals  were  made  to  do  it  at  five  dollars ; 
and  farther,  the  referee  refused  to  receive  evidence,  offered  by  the 
defendants  of  the  actual  value  of  the  work,  which  evidence,  so 
fiir  as  the  plaintiff's  claim  was  a  title  to  recover  what  the  labor 
was  reasonably  worth,  was  clearly,  we  think,  admissible.  It  was, 
perhaps,  rejected  under  the  idea  that  the  contract  itself  fixed  the 
value,  by  stipulating  the  price  to  be  paid,  and  that  the  value  so 
fixed  is  conclusive. 
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Where  parties  have,  bj  a  valid  binding  agreement,  fixed  the 
price  to  be  paid  for  work  and  labor,  such  agreement  is  of  comse 
-oonclusiye,  and  even  though,  by  reason  of  departures  firom  the 
strict  terms  of  such  an  agreement^  by  mutual  consent,  the  claimant 
finds  it  necessary  to  claim  payment  according  to  the  fcdr  value  of 
his  work,  the  agreement  may  still  bind  both,  as  to  the  rate  of  com- 
pensation, in  particulars  conforming  to  such  agreement. 

But  this  rule  has  no  application  to  an  agreement  which  is  itself 
illegal  and  void.  An  illegal  and  void  agreement  no  more  bound 
the  defendants  to  pay  the  price  stipulated,  if  the  work  was  done, 
than  it  bound  them  in  any  other  aspect  If  it  was  void,  it  could 
neither  form  the  basis  of  recovery,  nor  bind  the  defendants  to  the 
measure  of  liabilily • 

To  hold  this  contract  condosive  in  respect  of  price,  would  be 
indij^y  to  sustain  it  in  the  very  particular  out  of  which  the 
ill^ality  arises.  It  was  not  a  contract  with  the  lowest  bidder ; 
and  yet  to  hold  it  conclusive  as  to  price,  is  to  bind  the  Corpora- 
tion to  pay  the  highest  price  bidden,  without  any  valid  contract 
or  legal  consent  to  any  price.  The  requirement^  binding  the  Ck>r- 
poration  to  give  contracts  to  the  lowest  bidder,,  has  especial  refers 
ence  to  the  price  which  they  may  become  bound  to  pay,  and  the 
manner  in  which  that  price  shall  be  ascertained ;  and  to  hold  a 
contract  not  so  awarded,  conclusive  on  that  point,  is  not  only  sub- 
versive of  the  law,  but  wholly  inconsistent  with  the  conclusion, 
that  the  contract  is  itself  illegal. 

If  the  plaintiff  claimed  the  value  of  his  work,  he  should  have 
proved  its  value;  and  the  defendants  were  at  liberty  to  give  such 
evidence,  relevant  to  that  pointy  as  they  might  be  able.  If  the 
instrument  alleged  to  be  a  contract  was  entered  into  by  the  de- 
fendants' officers,  in  a  manner  not  authorized  by  law — in  a  man- 
ner in  which  they  had  no  power  to  bind  the  G(»poration — then 
the  stipulations  in  that'  contract  did  not  bind  the  defendants  for 
any  purpose. 

And,  once  more,  there  was  some  evidence  bearing  on  the  value 
of  rock  excavation  in  the  testimony,  showing  that  one  of  the  pro- 
posals offered  the  performance  of  that  part  of  the  work  at  five 
dollars  per  yard.  It  may  be  true,  (doubtless  it  is,)  that  even  this 
is  much  more  than  the  fidr  value ;  but  if  so,  the  defendants  were 
not  permitted,  on  the  trial,  to  prove  it.    NoW|  it  is  obvious,  that 
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if  this  rate  had  been  taken  as  the  £ur  valne^  the  pkintiff  would 
not|  upon  the  baaiB  of  a  qtiarUum  meruit^  hare  been  entitled  to 
recover  any  thing.  He  had,  upon  this  basis,  been  already  over* 
paid. 

We  are,  therefore,  for  these  reasons,  of  opinion,  that  even  if 
any  claim,  in  the  nature  of  an  agsumpsit  for  the  value  of  the 
work,  could  be  sustained,  a  new  trial  must  be  ordered. 

The  suggestion,  that  the  confirmation  of  the  assessment^  laid 
upon  the  lands  adjacent  to  the  work,  amounted  to  an  agreement 
with  the  plaintiff  that  he  should  be  paid,  appears  to  us  unwar- 
ranted. 

By  the  terms  of  the  contract,  which  is  hdd  illegal  and  void, 
payment  to  the  plaintiff  was  to  be  made  on  the  confirmation  of 
the  assessment ;  and,  had  the  contract  been  valid,  such  confirma- 
tion  would  have  been  material  as  respects  him,  because  the  time 
of  payment  was  thereby  made  definite. 

But,  in  every  other  aspect,  the  act  of  confirmation  was,  as 
respects  the  plaintiff,  a  purely  ex  parte  proceeding,  operating  be- 
tween the  C!orporation  and  those  whose  lands  were  to  be  charged, 
but,  in  no  sense,  constituting  an  agreement  with  the  plaintiff;  and, 
notwithstanding  such  confirmation,  the  inquiry,  whether  the 
plaintiff  is  entitled  to  be  paid,  is,  we  think,  clearly  open  to  in- 
vestigation. 

The  remark  of  Mr.  Justice  Strong,  in  Brady  v.  I%e  Afayor^  etc.^ 
of  Brooklyn^  (1  Barb.  Bep.  691,)  that  a  resolution  to  add  a  sum  in 
question  to  an  assessment,  was  an  acknowledgment  of  the  debt^ 
and  a  pronuse  to  pay  it,  if  recognized  at  all,  must  be  understood 
with  reference  to  that  particular  case.  There,  a  matter  in  dispute 
had  been  informally  referred.  The  persons  selected  had  reported 
a  sum  due :  the  mutual  assent  of  the  partis  to  the  amount  re- 
ported due,  amounted  to  a  statement  of  an  account  between  the 
parties :  the  resolutions  showed  the  defendants'  assent,  and  the 
Court  say,  that  when  also  assented  to  by  the  plaintiff,  the  daim 
became  valid,  howev^  informal  the  reference  and  the  award 
thereon. 

Aside  finom  the  peculiar  circumstances  of  that  case,  we  can  see 
no  propriety  in  calling  a  confirmation  of  the  assessment  an  agree- 
ment with  the  plaintiff. 

Such  confirmation  may  be  evidence  that  the  work  was  done^ 
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and  that  the  Corporation  accepted  it  as  performance  of  the  con- 
tract, and  an  admission  of  the  amount  thereof,  and  that  is  all. 

The  same  observations  are  applicable  to  the  idea,  that  this  con- 
firmation was  a  valid  accord.  It  has  none  of  the  elements  of  an 
accord ;  there  was  no  mutuality ;  and  no  consideration  gives  to  it 
validity  in  this  sense :  it  is  simply,  and  only  a  recognition  of  the 
plaintiff's  right  to  payment,  under  his  contract  As  an  admission 
that  the  money  was  payable,  it  would  be  material  to  the  plaintiff, 
as  evidence,  if,  notwithstanding  the  illegality  of  the  contract, 
the  Corporation  had  power  to'  bind  themselves  by  mere  admis- 
sions. 

In  regard  to  the  argument,  that  the  plaintiff's  claim  was  a  dis- 
puted claim,  which  the  defendants  had  power  to  settle,  and  that 
their  acts  amount  to  a  binding  settlement,  we  observe,  first,  that 
the  &ct8,  as  found  by  the  referee,  in  this  case,  lay  no  foundation 
for  any  such  proposition.  Nothing  in  the  facts,  as  found,  inti- 
mates that  there  was  any  dispute  or  controversy  on  the  subject 
prior  to  the  commencement  of  this  action.  They  show  a  confirm- 
ation of  the  assessment,  a  compliance  by  the  plaintiff  with  the 
conditions  of  the  special  contract,  and  a  part  payment  by  the  de- 
fendants of  the  stipulated  price,  and  that  is  £^11. 

We  find,  it  is  true,  in  the  case,  some  evidence  that  the  plain- 
tiff's claim  was  the  subject  of  inquiry  and  investigation,'  by  a 
committee  of  the  Common  Council ;  but  the  finding  of  facts  would 
not  inform  the  Court,  that  any  thing  in  the  nature  of  a  settlement 
of  a  disputed  claim  had  taken  place,  upon  which  the  plaintiff  can 
rely,  if  he  is  not  entitled  to  recover  upon  other  grounds. 

Nor,  second,  do  we  think  the  evidence  showed  such  a  settle- 
ment.  The  investigation,  had  before  the  committee,  was,  for  the 
information  of  the  defendants,  and  as  a  guide  to  the  Common 
Council,  in  their  action  upon  the  subject,  not  for  the  purpose  of 
negotiation,  nor  did  it  result  in  negotiation  or  arrangement,  inter 
partes.  Whatever  operation  the  confirmation  by  the  Common 
Council,  after  that  investigation,  may  have,  as  evidence  of  an  ac- 
ceptance or  approval  of  the  work,  has'  been  already  noticed,  and 
will  be  hereinafter  further  considered. 

We  have  thus  considered  briefly  the  specific  grounds,  upon 
which  the  plaintiff  claims  to  recover,  notwithstanding  the  ille- 
gality of  the  contract,  so  far  as  they  are  distinguishable  from 
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the  general  ground,  that  the  work  being  performed,  accepted  and 
approved  by  the  defendants,  the j  are  bound  to  pay  for  it,  whether 
there  was  a  valid  contract  or  not  • 

This  ground  of  daim,  we  think,  is  all  that  arises  out  of  the  per* 
formance  of  the  work  or  the  a^ts  of  the  Common  Council,  in  rela* 
tion  thereto;  and,  if  it  be  sound,  then  the  plaintiff  was  entitled 
to  payment,  either  at  the  contract  price,  or  according  to  the  fair 
value  of  the  work. 

Before  noticing  further  this  general  ground  of  claim,  it  is  proper 
that  we  should  say,  that  we  concur  fully  with  the  referee  in  his 
conclufflon,  that  the  contract  itself  was  illegal  and  void,  and  that 
the  plaintiff  could  not,  by  virtue  of  the  contract^  recover  the 
stipulated  price  for  rock  excavation. 

And  it  is  material  to  notice,  that  the  invalidity  of  the  contract 
results  from  the  want  of  power  to  make  a  contract  in  the  manner 
this  was  made,  for  the  purposes  for  which  it  was  made. 

It  was  entirely  competent  to  prescribe,  in  the  charter  of  the  city, 
the  mode  inrwhich,  and  in  which  alone,  contracts  should  be  made. 
When  the  powers  of  a  corporation  are  limited  in  the  charter,  the 
acts  of  its  officers  and  agents,  beyond  the  scope  of  those  powers, 
do  not  bind  the  corporation.  And  when  the  mode,  in  which  the 
powers  of  a  corporation  may  be  exercised,  is  specially  restricted, 
the  officers  and  agents  may  not  bind  the  corporation  in  any  other 
manner.  As  Welles,  J.,  in  The  Farmer  J  Loan  and  Trust  (htnr 
pany  v.  Carroll^  (5  Barb.  Rep.  649,)  says :  "  Where  a  corporation 
rehes  upon  a  grant  of  power  from  the  Legislature  to  do  an  act, 
it  is  as  much  restricted  to  the  mode  prescribed  by  the  statute  for 
its  exercise,  as  to  the  thing  allowed  to  be  done." 

Those  who  deal  with  a  corporation,  whose  mode  of  dealing  is 
prescribed  in  their  charter,  must  take  notice  of  such  prescription, 
at  their  peril.  In  this  case,  the  contract  in  question  was  not  given 
to  the  lowest  bidder. 

The  officers  of  the  Corporation  did  not  take  proposals  from 
those  who  offered  to  perform  the  work  in  a  form  in  which  it  was 
possible  to  determine  who  was  the  lowest  bidder. 

The  plaintiff  not  only  was  boimd  to  know  this,  but  he  had 
actual  knowledge,  that  neither  the  invitation  for  bids,  nor  his  offer 
connected  therewith,  could  enable  any  one  to  say,  who  was  the 
lowest  bidder. 
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The  case  is  not  one^  in  which  all  the  proper  elements  have  been 
taken  into  viewi  in  considering  whose  hid  was  the  lowest,  and  in 
which  the  erroneous  determination,  by  which  the  work  was 
awarded  to  the  plaintiff,  resulted  trom  unforese^  circumstances 
developed  in  the  progress  of  the  work ;  as  where,  notwithstand- 
ing estimates  made  in  good  faith,  the  amounts  or  quantities  were 
found  more  or  less  than  the  estimates.  But  it  is  a  case,  in  which 
the  great  bulk  of  the  work  was  laid  entirely  out  of  view,  and  the 
bids  tested  hy  what  has  proved  a  small  portion  of  the  labor  stipu« 
lated  for,  when  the  residue  of  the  work  was  deliberately,  express- 
ly and  designedly  excluded  from  the  comparison. 

Not  only  was  the  statute  provision  of  the  charter  violated,  but 
the  general  ordinances  of  the  city  were  disregarded. 

We  feel  no  hesitation  in  concurring  that  a  contract,  so  made  in 
violation  of  the  charter,  and  of  the  general  ordinances,  was  ille* 
gal  and  void,  and  imposed  no  obligation  on  the  Corporation  of 
any  kind  in  respect  to  its  stipulations,  whether  as  to  price  or  oth- 
er terms  or  conditions  thereof. 

We  also  observe,  on  the  subject  generally,  that  the  CJorporation 
of  the  city,  in  the  matter  of  contracts  of  this  description,  are  act- 
ing not  simply  as  an  individual  acts,  in  req)ect  to  his  private  in- 
terests, nor  as  a  private  corporation  acts  in  relation  to  its  proper^ 
ty  or  concerns.  They  derive  no  property,  and  gain  no  corporate 
benefit  from  the  improvement  of  streets  or  other  public  work. 
And  whatever  they  may  pay  or  contribute  toward  the  expenses, 
(by  reason  of  the  great  cost  of  the  improvement,  assessed  upon 
the  city  at  large,)  they  pay  out  of  the  public  treasury,  from  mo- 
neys raised  by  taxation  for  public  purposes. 

They  act  as  a  public  corporation  in  discharge  of  duties,  and  in 
the  exercise  of  pow^^s  which  they  hold,  as  trusts,  for  the  benefit 
not  of  the  Corporation  as  such,  but  for  the  citizens  at  large  and 
for  the  public. 

Not  only  so,  they  are  trustees  and  agents  in  another  sense ;  the 
exercise  of  their  powers,  in  matters  such  as  are  included  in  this 
contract,  proceeds  upon  the  assumption  of  benefit  to  contigu- 
ous landowners,  to  be  secured  through  the  agency  of  the  Corpora- 
tion, not  at  their  own  cost,  but  at  the  landowners'  expense.  And 
that  agency  involves,  further,  the  creation  of  a  lien  upon  the  lands, 
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aod  the  enforoement  of  the  rights  of  the  landownons  bound  to 
oontribtttei  as  between  themaelves. 

So  that  the  defendants,  as  a  private  ooiporation,  may  be  said  to 
have  no  interest  in  the  subject^  but  to  act  throughout  as  trostees 
and  agents  of  the  public  and  the  landowners ;  and  to  be  clothed 
with  the  requisite  powers,  only,  for  the  benefit  of  such  owners  and 
the  public. 

Sanger  of  abuses,  under  such  circumstances,  is  to  be  regarded  as 
the  reason  and  ground  of  the  restriction,  which  roquires  that  con* 
tracts  for  work,  eta,  shall  be  given  to  the  lowest  bidder ;  to  the 
end  that  the  tax-payers,  or  those  charged  with  the  expenses,  may 
not  be  unjustly  or  unduly  burthened,  while  the  benefits  contem- 
plated by  the  proposed  contracts  may  be  secured. 

The  question  then  recurs :  Are  the  defendants  liable  for  work 
done,  the  contract  therefor  being  illegal  and  void,  because  enter* 
ed  into  in  violation  of  the  diarter  ?  And  this  question  remains 
to  be  discussed  in  two  aspects,  in  the  present  case.  Are  they  lia- 
ble to  the  plainti£P,  as  upon  a  quarUum  maruity  because  the  work 
has  been  performed  and  is  accepted  7  And  have  the  Common 
Council  power  to  waive  the  original  defect  in  the  plaintifTs  daim, 
and  by  their  action  affirm  his  title  to  recover,  so  as  to  give  him  a 
right  of  action,  notwithstanding  the  requirements  of  the  charter 
have  not  been  complied  with? 

The  answers  to  these  questions  seem  to  us  inevitaUe,  and  too 
obvious  to  allow  of  extended  discosaon.  If  eidier  be  answered 
affirmatively,  the  restrictio6s  in  the  charter  become  practically 
null,  and  the  officers  and  agents,  through  whom  alone  the  Corpo- 
ration can  act,  may  disregard  the  statute,  and  in  practice  repeal 
it  This,  to  our  minds,  is  the  prominent  objection  to  the  plain- 
tiff's claim,  and  laying  out  of  view  every  other  objection  above 
suggested  to  the  recovery  in  this  case,  (except  so  far  as  they  are 
connected  with  this  consideration,)  it  seems  to  us  fatal  to  the  plain- 
tiff's case. 

The  Corporation  can  only  act  through  its  chosen  officers  and 
agents. 

If  those  agents  not  only  may  pay  for  work  and  labor  actually 
done  iivithottt  a  compliance  with  the  statute  requisites,  but  are  le- 
gally bound  to  such  payment,  then  no  contract  is  necessary,  and 
the  restrictions  in  the  statute  are  a  dead  letter. 
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If  those  agents  may  dispense  with  a  contract,  then,  and  then  on- 
ly, can  they  confLrm  an  illegal  and  void  contract,  and  then,  also, 
by  an  acceptance  of  the  work  and  a  confirmation  of  the  contract 
by  resolution,  they  repeal  the  statute  pro  Jiac  vice. 

The  relation  which  the  Corporation  and  its  officers  bear  to  the 
subject ;  the  duties  they  owe  to  the  public,  and  those  upon  whom 
the  burthen  is  to  fall,  and  the  nature  of  the  powers  they  possess, 
forbid  us  to  concede  any  such  force  to  their  acts.  By  the  charter 
the  power  is  limited,  and  it  is  a  familiar  rule  that  corporations 
can  only  bind  themselves  by  contracts  they  are  expressly  or  im- 
pliedly authorized  to  make. 

It  may  sometimes  seem  a  hardship  upon  a  contractor,  that  all 
compensation  for  work  done,  etc.,  should  be  denied  him ;  but  it 
shotdd  be  remembered  that  he,  no  less  than  the  officers  of  the  cor- 
poration, when  he  deals  in  a  matter  expressly  provided  for  in  the 
charter,  is  bound  to  see  to  it  that  the  charter  is  complied  with. 
If  he  neglect  this,  or  choose  to  take  the  hazard,  he  is  a  mere  vol- 
unteer and  suffisrs  only  what  he  ought  to  have  anticipated.  K 
the  statute  forbids  the  contract  which  he  has  made,  he  knows  it^ 
or  ought  to  know  it,  before  he  places  his  money  or  services  at 
hazard. 

The  analogy,  drawn  from  the  obligation  of  an  individual  to  pay 
for  work  which  he  accepts,  although  there  has  been  no  previous 
contract  for  its  performance,  wholly  fails  to  reach  the  present  case. 
Here,  neither  the  officers  of  the  Corporation,  nor  the  Corporation, 
by  any  of  the  agencies  through  which  they  act,  have  any  power 
to  create  the  obligation  to  pay  for  the  work,  except  in  the  mode 
which  is  expressly  prescribed  in  the  charter;  and  the  law  never 
implies  an  obligation  to  do  that  which  it  forbids  the  party  to  agree 
to  do. 

And,  for  the  like  reason,  the  defendants  cannot  be  treated  as  rat- 
ifying the  unauthorized  acts  of  its  agents.  The  difficulty  lies  not 
merely  in  the  want  of  original  power  in  the  agents  to  make  the 
contract,  but  in  the  want  of  power  in  the  Corporation  itself  to 
make  the  contract  otherwise  than  in  the  mode  prescribed  by  the 
charter.  An  individual,  having  power  to  make  a  contract,  may 
ratify  or  affirm  it,  when  made  by  one  who,  without  authority,  as- 
sumes to  be  his  agent,  but  if  the  individual  have  himself  no  such 
power,  he  can  no  more  bind  himself,  retro-aotively,  to  its  perform- 
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anoe,  bj  affirmance  or  ratification,  than  he  cotdd  hare  done  so 
prospectively,  in  tiie  first  instance.  The  power  to  ratify  ex  vi  1er» 
mini  implies  a  power  to  have  made  the  contract,  and  the  power 
to  ratify  in  a  particular  mode,  implies  a  power  to  haye  made  the 
contract  in  that  manner. 

An  express  resolution  directing  the  plaintiff  to  perform  the 
work  would  not  haye  been  yalid  or  haye  bound  the  defendants,  and 
a  resolution,  in  yerj  terms,  ratifying  what  is  done  by  the  officers  of 
the  Corporation  in  violation  of  the  charter,  can  have  np  greater 
effect  {Bcxm  v.  The  OUy  of  Uiica,  2  Barb.  R  104;  Blood  v.  Oood- 
rich,  12  Wend.  R  525 ;  Hodges  v.  The  City  of  Buffalo,  2  Denio 
.R  110 ;  McCuUough  y.  Moss,  5  Denio  R  567.) 

We  have  considered  the  case  without  noticing  a  further  ground 
of  objection  to  the  validity  of  the  plaintiff's  contract,  and  what 
was  done  in  relation  thereto,  viz.,  that  the  general  ordinances  of 
the  city  were  violated  in  making  the  contract,  and  that  the  subse- 
quent acts  of  the  Common  Council  in  a  particular  case  cannot  be 
regarded  as  giving  validity  to  an  act  in  violation  of  those  ordi- 
nances, and  that  those  ordinances  as  effectually  exclude  the  idea 
of  a  valid  ratification  of  what  was  illegally  done  as  if  they  were 
incorporated  in  the  charter.  In  placing  our  opinion  upon  the 
grounds  above  stated,  we  do  not  design  to  express  any  opinion 
upon  this  ground  of  objection. 

The  case  of  Buss  Y.^The  Mayor,  etc.,  (December  Special  Term, 
1853,)  and  also  the  cases  of  Smith  v.  The  Mayor,  etc.,  (4  Sandford 
Bep.  221,)  and  Christopher,  et  al.  v.  The  Mayor,  etc.,  (13  Barbour 
Bep.  567,)  may  be  profitably  consulted  in  reference  to  the  whole 
subject. 

We  are  constrained  to  say  that  the  judgment  herein  must  be  re- 
versed, and  a  new  trial  ordered.    Costs  to  abide  the  event 

Ordered  accordingly. 
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J  AXES  L.  PoBTSB  V.  Wk.  Lobach  and  John  F.  Schsfsleb. 

A  firm  is  not  liable  for  money,  lent  on  the  appUeation  of  a  penon  employed  by 
them,  without  thdr  knowledge  or  authority,  and  need  by  him  for  his  own  por- 
poees,  when  there  ia  no  evidenee  that  the  loan  was  solicited  in  the  firm's  name, 
or  for  its  use,  although  at  the  time  of  the  loan  he  was  interested,  in  a  particu- 
lar department  of  their  boslness,  in  the  profits  and  losses  of  sales  made  to  costom- 
ers  that  he  might  procure  and  induee  to  purchase;  especially  when  there  is  no 
evidence  that  he  was  held  out  as  a  partner,  or  was  known,  or  supposed,  to  be 
interested  as  such  in  any  of  the  business  of  such  particular  department. 

And  although  the  lenders,  (haying  dealings  with  such  firm,)  render  an  aeeonnt» 
say  in  January,  1851,  to  such  firm,  chargiog  that  firm  with  the  money  so  lent^ 
in  this  form:  "our  loan  to  Mr.  Tripler,  $1186.40;"  and  although  the  account  is 
retained  some  six  months,  yet  if  no  act  has  been  done  directly  or  indirectly 
affirming  its  accuracy,  but,  on  the  contrary^  its  accuracy  was  disputed  In  the 
following  March  and  August*  and  when  last  disputed,  the  firm  was  requested, 
by  the  lenders,  to  allow  the  account  to  stand  as  it  was  until  the  return  of  such 
borrower  from  Europe,  such  account  cannot  be  treated  as  a  stated  and  settled 
account  which  soch  finn  is  not  at  liberty  to  dilute. 

A  TCrdict  should  not  be  taken  at  the  trial,  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  whole  evidence,  with  a  yiew  to  its  deeidon  of  disputed  ques- 
tions of  fact  But  when  that  is  done,  and  the  Ck>urt  at  General  Term,  at  the  in- 
stance of  counsel,  hear  the  case  on  its  merits,  they  will  disregard  the  objection 
that  a  particular  and  material  fact  ii  unproved,  when  such  objection  was  not 
taken  at  the  trial,  and  some  eyidence  in  support  of  it  was  giyen,  and  the  whole 
proeeediogs  tend  to  show  that  it  was  understood  at  the  trial  that  no  such  ob- 
jection was  relied  on, 

(Before  Boswobtb  and  HomiAN,  J.J.) 

Heard  Noy.  13;  decided  Noy.  28, 1807. 

Tms  action  oomes  before  the  Court,  on  a  verdict  taken  subject 
to  its  opinion  at  General  Term,  with  power  to  the  Court  to  render 
a  judgment  for  such  amount  as  it  may  deem  the  plaintiff  entitled 
tO)  or  to  set  aside  the  verdict,  and  order  a  dismissal  of  the  com- 
plaint, or  a  judgment  for  the  defendant  Either  party  to  be  at 
liberty  to  torn  the  case  into  a  bill  of  exceptions.  The  verdict 
was  takeU)  in  form,  in  £ftvor  of  the  plaintifF,  for  $2000,  being  a 
larger  amount  than  he  claims  to  be  entitled  to  recover. 

The  plaintiff  sues  as  assignee  of  William  Burger  &  Co.,  to  re 
cover  a  balance  alleged  to  be  due  from  the  defendants,  as  partners, 
to  Wm.  Burger  &  Co.,  which  demand  the  plaintiff  has  purchased. 

The  daim  bought  by,  and  assigned  tO)  the  pkinti£^  as  restricted 
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by  stipulations  made  at  the  trial,  ooDsists  of  two  items  of  debit, 
made  by  Wm.  Buiger  k  Ga,  to  the  defendants,  viz. : — 

July  16, 1850,  amount  of  draft  on  one  Pablo  Nigron,     $338.16 
81  Dec,  1850,  proceedsof  sale  of  goods,  per  "Fredonia,"     1104.18 

Total,  $1442.84 

The  defendants'  answer  states,  in  substance,  that,  prior  to  the 
allied  sale  and  assignment  to  the  plaintiff,  (which  was  on  the 
SOth  of  March,  1854,)  the  defendants  had  various  meit^antile 
transactions  with  Wm.  Burger  &  Co.,  other  than  those  referred 
to  in  the  complaint,  and  that,  as  the  result  of  the  whole  dealings, 
the  latter  firm,  on  the  1st  of  January,  1851,  was  a  creditor  of  the 
defendants,  to  an  amount  not  exceeding  $800.20,  to  which  sum,  it 
is  insisted,  the  recovery  must  be  limited.  It  also  alleges,  that  on 
or  about  the  1st  of  January,  1861,  the  defendants  rendered  an  ac- 
count current  to  Wm.  Burger  &  Co.,  of  all  the  said  transactions 
between  the  two  firms,  showing  the  balance  due  from  the  defend- 
ants  to  Wm.  Burger  &  Co.  to  be  $300.20.  That  this  account  was 
retained  more  than  six  months  without  any  objection  made 
thereto,  whereby  the  said  account  became,  and  was  "  admitted, 
settled,  and  allowed." 

So  much  of  the  answer  as  set  up  a  claim  against  Wm.*Burger 
k  Co.,  to  be  credited  with  enough  to  reduce  their  account  to 
$800.20,  was  put  at  issue  by  a  reply. 

The  defendants  having  moved  for  a  reference,  the  plaintiff,  as  a 
condition  to  the  refusing  of  the  motion,  stipulated  to  admit  the 
correctness  of  the  account  which  had  been  rendered  by  the  de- 
fendants, except  two  items  on  the  debit  side  thereof,  being — 

"I860.— June  8.  Our  loan  to  Mr.  Tripler,  $1186.40 

"       Sept  16.  One  Spanish  doak,  sold 

by  Mr.  Lobach, 106.112—106.00." 

That  stipulation,  by  its  terms,  declared,  that  it  was  not  to  preju- 
dice the  defendants'  right  to  insist  that  any  of  the  credits  in  said 
account  were  properly  credits  against  the  two  disputed  items,  if 
those  two  items  diould  be  disallowed  to  the  defendants  .on  the 
trial    The  objection  to  those  two  items  was,  that  if  they  were 
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ever  had  by  any  person,  they  were  had  by  a  Mr,  Tripler,  on  his 
own  account,  and  not  on  account  of  the  firm  of  William  Burger 
&  Co.,  and  that  the  said  firm  are  in  no  way  chargeable  therefor. 

The  account,  which  is  admitted  to  be  accurate,  (except  as  to  the 
above  two  items,)  commences  under  date  of  the  7th  of  February, 
1850,  and  the  last  item  of  debit  to  Wm.  Burger  &  Co.,  except  in- 
terest, and  some  charges  on  the  business  transacted  for  them,  is 
December  2,  1860.  The  last  item  of  credit,  except  interest,  is 
December  20, 1850.  The  account  is  dated  the  81st  of  December, 
1850,  and  credits  to  Wm.  Burger  &  Co.,  in  the  aggregate,  $7077.39 
and  debits  them,  in  the  aggregate,  with 6777.19 

showing  a  balance  due  Wm.  Burger  &  Co.,  of    .    .    .    $300.20 

It  appeared  on  the  trial  that  the  book-keeper  of  Wm.  Burger 
&  Co.  had  three  interviews  with  the  defendants,  in  relation  to 
this  account,  in  which  the  two  items  now  in  dispute  were  objected 
to,  and  the  subjects  of  conversation.  The  first  was  in  March,  and 
the  last  in  August,  1851.  At  the  last  interview,  the  defendants 
gave  such  book-keeper  a  check  for  $600,  on  another  account  be- 
tween  the  parties,  and  asked  him  to  let  the  account  in  question 
^  stand  over  as  it  was,  until  they  could  see  Mr.  Tripler." 

The  only  evidence  of  any  importance  bearing  upon  the  ques- 
tion, whether  the  $1136.40  was  lent,  and  the  cloak  sold  to  Wm. 
Burger  &  Co.,  on  the  credit  of  that  firm,  or  to  Tripler  alone,  and 
on  his  credit,  except  such  as  is  furnished  by  the  account  rendered, 
consists  of  the  testimony  of  Tripler,  who  was  examined  on  com- 
mission. 

The  evidence  of  Tripler  tends  to  show,  that,  during  the  year 
1850,  the  firm  of  William  Burger  &  Co.  consisted  of  said  Burger, 
and  Geo.  B.  Hendrickson,  and  John  E.  Hall.  That,  in  addition 
to  other  business,  which  may,  or  may  not  have  been  its  principal 
businoss,  the  firm,  so  &r  as  the  evidence  discloses,  transacted  a 
business  spoken  of  as  the  wholesale  drug  and  commission  busi- 
ness, and  which  was  designated  among  the  members  of  the  firm 
as  the  "  Spanish  Business."  It  was  the  particular  duty  and  em- 
ployment of  Tripler  to  attend  to  that 

Tripler  was  to  have  twenty-five  per  cent,  of  the  net  profits  of 
so  much  of  that  branch  of  the  business  as  he  might  procure  for 
the  firm,  and  was  to  bear  the  like  proportion  of  its  losses. 


1^  li 
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He  was  to  be  at  liberfy  to  draw  at  the  rate  of  $1200  per 
annum,  to  ooyer  liis  expenses,  and  the  residue  was  to  be  retained 
bj  the  firm,  to  meet  his  share  of  the  losses,  arising  from  the 
aforesaid  part  of  the  Spanish  business. 

He  applied  to  the  defendants  on  the  8th  of  June,  1860,  for  a 
loan  of  $1136.40,  and  received  their  check  for  that  amount,  an(} 
also  delivered  to  them  $600,  in  money,  or  a  check  for  that 
amount 

The  money  borrowed  he  applied  to  his  own  use,  and  borrowed 
it  without  the  knowledge  of  any  member  of  the  firm  of  William 
Burger  k  Co.,  and  without  any  direct  authority  from  them  to 
do  so. 

He  did  not  state  to  the  defendants  for  what  purpose  he  re> 
quired  the  money,  nor  did  they  ask  him. 

The  Spanish  doak  was  ordered  by  him,  and  was  designed  for 
his  personal  use,  and  was  so  used.  He  gave  no  instructions  to 
the  defendants  to  whom  they  should  charge  it 

The  check,  which  the  defendants  gave  to  Tripler  for  the 
$1136.40,  was  not  produced  on  the  trial. 

John  C.  Dimmickj  for  plaintiffl 

J,  Larocque^  for  defendants. 

By  the  Coubt.  Boswobth,  J. — This  action  should  not 
have  been  concluded,  at  the  trial,  by  taking  a  verdict  on  the 
whole  evidence,  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  at  Gtenend  Term,  unless  there  are  no  material  portions  of 
it  which  conflict  with  each  other,  and  the  whole  leaves  no  doubt, 
as  to  the  fisusts  established  by  it 

But,  having  heard  the  cause  argued  at  length,  on  the  case 
made,  we  shall  proceed  to  dispose  of  it,  in  accordance  with  our 
views  of  the  effect  of  the  evidence  given  at  the  trial : — 

It  is  obvious  that  Tripler  was  not  a  member  of  the  firm  of 
WiUiam  Burger  &  Co.,  either  as  between  himself  and  the  persons 
composing  it,  or  as  to  third  persons. 

It  is  not  pretended  that  he  held  the  relations,  or  had  the 
rights  of  a  partner,  except  as  to  the  department  of  that  firms* 
business,  called  the  "  Spanish  Business." 
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And  his  interest  in  that  department  was  limited  to  such  bnai- 
ness  as  he  "  might  introduce  and  proonre  to  the  said  Arm." 

There  is  no  just  ground  for  pretending,  that  he  was  held  out  to 
the  world,  as  having,  or  was  supposed  by  thei  defendants,  to 
have  any  interest^  in  any  part  of  the  business  of  that  department, 
or  to  be  a  partner  in  the  firm  of  William  Burger  &  Co. 

It  is  clear,  that  the  money  borrowed  was  not  applied  to  the  use 
of  cthe  firm  of  William  Burger  &  Co.  There  is  no  evidence  that 
an  application  for  the  loan  was  made  in  the  name  of  that  firm,  or 
that  the  defendants  supposed,  at  the  time,  that  it  was  solicited  in 
behalf  of  that  firm,  or  for  its  benefit 

The  check  lent  was  not  produced  at  the  trial,  so  as  to  show  that 
it  was  not  drawn  to  the  order  of  Tripler.  The  charge,  in  the  ac- 
count rendered,  is,  in  terms,  "our  loan  to  Mr.  Tripler." 

The  terms  of  this  charge  do  not  import  a  loan  to  the  firm,  or  on 
its  credit. 

It  is  imdoubtedly  true,  that  if  money  is  borrowed  by  one 
partner,  in  the  name  of  the  firm,  in  a  manner  and  under  circum- 
stances justifying  the  lender  in  trusting  to  its  credit,  the  firm 
will  be  liable,  although  the  borrowing  partner  may  apply  it  to 
his  own  use. 

So  when  he  borrows,  without  disclosing  whether  he  borrows 
on  his  own  account  or  that  of  the  firm,  and  applies  it  to  the  use 
of  the  firm. 

But  when  he  borrows,  without  applying  for  the  loan  either  in 
the  name  of  the  firm,  or  for  its  use,  and  applies  the  money  to  his 
individual  purposes,  and  the  loan  is  made  by  a  check  of  the 
lender,  and  there  is  no  proof  that  such  check  was  iiot  payable  to 
the  order  of  the  borrowing  partner,  and  there  is  no  evidence  that 
the  loan  was,  at  the  time,  charged  to  the  firm,  and  the  account^ 
when  rendered,  describes  that  transaction  as  a  loan  to  the  person 
borrowing,  the  conclusion  that  the  loan  was  solicited  for  the  firm 
or  made  on  its  credit,  is  not  warranted  by  such  facts  alone. 
{Jojcqwea  v.  Marquani^  6  Cowen,  497 ;  Ckarch  v.  Spamno  &  Oood- 
sell,  5  Wend.  223 ;  Whiiaker  v.  Broum,  16  Wend.  506 ;  Miller, 
et  al  V.  Mdnice,  6  Hill,  114,  119 ;  Parsons  on  Mer.  Iaw,  178 
and  179,  and  note  7.) 

K  the  question  were  to  be  submitted  to  a  juiy  whether  the 
money  was  borrowed  in  the  name  of  the  firm,  or  loaned  by  the 
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defendants  in  an  honest  belief  that  it  was  desired  for  the  firm's 
nse,  it  would  be  their  duty,  on  the  evidence  before  us,  to  find  that 
it  was  not. 

Tripler's  answer  to  the  ISth  cross-interrogatory  is  not  very 
fiiU.  He  was  asked,  "  whether  the  said  loan  was  not  made  by 
yon,  from  the  defendants,  on  your  own  account,  and  for  your  own 
individual  use  and  purposes,"  etc.  He  answers,  '^I  hare  already 
stated  that  the  amount  was  received  by  me  in  the  form  of  a  check, 
and  the  same  applied  to  my  own  use." 

To  the  fourtib  direct  interrogatory,  he  says,  *^I  do  not  think 
there  was  any  particular  mention  made  on  whose  account  the 
money  was  loaned,"  and  in  answer  to  the  22d  croes-inteno- 
gatoiy,  he  says,  "  I  never  gave  to  Messra  Lobach  k  Schepeler 
any  instructions,  nor  did  they  ever  ask  me  for  any ,  as  to  whom 
the  money  received  by  me,  at  this  time,  was  to  be  charged." 

He  says  the  Spanish  doak  was  ordered  by  him  in  the  winter 
of  1849.  It  is  charged  in  the  accoxmt  rendered,  under  the  date 
of  September,  16th,  1860. 

No  presumption  can  be  indulged  thai  a  cloak,  ordered  by  a 
person,  who  was  only  known  to  be  employed  by  a  firm,  and  not 
known  to  be  interested  as  a  partner  in  any  of  its  business,  and 
who,  in  fisbct,  on  the  most  unfisivorable  view  for  the  plaintiflw,  was 
interested  as  such  in  a  part  of  it  only,  bought  it  for  the  firm,  or 
that  it  was  sold  on  its  credit 

The  &ct,  that  the  defendants  had  dealings  with  Tripler,  which 
must  be  presumed,  on  the  evidence  before  us,  to  have  been  under- 
stood to  have  been  had  with  him,  individually,  and  on  his 
personal  credit  alone,  does  not  add  to  the  strength  of  the  defend- 
ants' daim,  as  presented  by  the  other  evidence,  to  have  the  lent 
money  treated  as  a  loan  to  the  firm  of  Wm.  Burger  &  Co. 

We  think  the  two  disputed  items  of  debit  must  be  rejected; 
and  as  the  $600,  credited  on  the  8th  of  June,  was  a  part  of  the 
transaction,  out  of  which  the  loan  arose,  that  it  should  be  allowed 
as  a  credit  against  the  loan.  The  difference  between  that  item  of 
credit  and  the  aggregate  of  the  two  disputed  items,  being  $642.40 
Should  be  added  to  the  balance  of  the  account,  as  ren- 
dered,          800.20 


And  the  plaintiff  should  have  judgment,  for  $942.60 

B.— n.  18 
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and  mtei«8^  unleBS  the  aooount,  as  rendered,  is  ta  be  deemed  a 
stated  aoooont,  so  as  to  oondade  the  parties,  firom  qnestiomng  its 
accuraoj. 

There  is  no  pretence  for  saying,  that  Wm.  Burger  &  Co.  gave 
any  actual  assent  to  the  correctness  of  the  account  rendered.  It 
is  sought  to  oondnde  them,  and  the  plaintiff  as  their  assignee,  by 
the  account,  as  if  it  had  been  actually  settled  and  agreed  to^  on 
the  ground,  that  Wm.  Buiger  k  Co.  kept  it,  during  a  reasonable 
time,  to  examine  it  and  object  to  it,  and  suffered  such  reasonable 
time  to  eUpse,  "mthout  making  any  objection  to  its  accuracy.  In 
Zockwood  y.  Thome^  (1  Kern.  170,)  the  plaintiflh,  after  reodving 
fix>m  the  defendants  an  account^  showing  a  balance  due  to  the 
former,  immediately  drew  for  the  amount  of  such  balance,  which 
was  paid.  No  objection  was  made  to  the  coirectness  of  the  ac- 
count^ until  that  action  was  brought^  a  period  of  about  nine 
months.  In  ToUmd  y.  Sproguty  (12  Peters,  800-884,)  the  party  to 
whom  the  account  was  rendered,  showing  a  balance  in  his  fiiyor, 
demanded  such  balance. 

In  the  case  before  us,  there  was  no  act  of  Wm.  Buiger  k  Co., 
directly  or  indirectly,  affirming  the  correctness  of  the  account 

On  the  contrary,  as  early  as  in  the  following  March,  and  sub- 
sequently, as  late  as  in  the  subsequent  August,  they  disputed  the 
accuracy  of  the  account  There  can  be  no  pretence,  that  Wm. 
Burger  &  Co.  had  either  ordered,  or  enjoyed  the  benefit  oi^  either 
of  those  items.  And,  as  we  yiew  the  eyidence,  the  conclusion  is 
inadmissible,  that  the  defendants  belieyed,  at  the  time,  that  either 
of  them  was  furnished  to  that  firm,  or  that  they  parted  with  either 
of  them  on  its  credit  The  defendants  did  not  claim,  when  ob- 
jection was  made  to  the  accuracy  of  the  accounts,  that  it  was  too 
late  to  take  that  ground,  or  that  the  account  was  to  be  treated  as 
a  stated  and  settled  account ;  but,  on  the  contrary,  requested  that 
it  might  be  allowed  to  stand  as  it  was,  until  the  return  of  Tripler 
firom  Europe. 

Under  such  droumstances,  we  do  not  think  that  Wm.  Buiger 
k  Co.  can  be  held,  to  haye  acquiesced  in  the  account,  so  as  to 
be  bound  by  it,  as  a  stat^  and  settled  account 

A  supplemental  point  was  made,  during  the  argument,  that  the 
action  would  not  lie,  because  no  demand  of  payment,  prior  to  the 
commencement  of  the  suit,  was  alleged  or  preyed.     The  com- 
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plaiat  states  that  the  dftfendants  had  reoeived  the  moneys  sought 
to  be  TeooY^red}  and  that  thej  were  dne  and  owing  from  the  de- 
fendants^ and  that  a  payment  of  some  moneys,  on  aoooant,  had 
been  made,  and  claims  the  balanoe.  Under  the  issues  made,  proof 
of  suc)i  a  demand,  if  deemed  material,  would  hare  been  admitted. ' 

The  evidence  of  Bussell,  as  to  the  interviews  with  the  defend* 
ants,  in  respect  to  the  aoooxmt  in  question,  and  as  to  the  payment, 
by  the  defendants,  at  the  last  interview,  of  the  balance  due  toBur* 
ger  &  Co.,  on  another  account,  and  the  defendants'  request  that 
the  account  in  question  might  "stand  over  as  it  was  until  they 
oould  see  Mr.  Tripler,'*  are  sufficient  evidence  of  a  demand,  when 
it  is  considered  that  the  objection,  that  a  demand  of  payment  had 
not  been  made  before  suit  brought,  was  not  taken  at  the  triaL 

It  is  quite  obvious,  as  we  think,  that  the  trial  was  conducted  on 
tiie  theory,  that  the  only  question  was,  whether  the  defendants 
should  be  allowed  the  two  disputed  items,  as  charges  justly  made 
against  the  firm  of  Wm.  Burger  &  Co.  And  it  is  equally  cleaTi 
that  if  the  objection,  now  raised,  had  been  started  at  the  trial.  Bos- 
sell  might  have  proved  that  he  insisted  the  defendants  should 
pay  the  balance  which  would  be  due,  on  striking  out  these  items. 

We  think  the  plaintiff  shotdd  have  judgment  on  the  verdict  for 
$942.60,  with  interest  from  the  81st  of  March,  1851. 

Judgm^t  accordingly. 


Thx  ATLAJsmo  MuT.  Ins.  Co.  v.  Bird  k  Nkilsok. 

A  priHraia  firaight  ii  dna,  only,  wImb  the  owner  of  the  goods  eleeto  to  reeelTe  them 
At  an  intOTmedUte  port,  and  this  eleetton  can  only  be  iii*de,  when  the  mtiter  Si 
able  aad  wUUng  t*  transport  them  to  their  plaee  of  deitination. 

When  the  Teael  is  wholly  ditaUed  during  the  Toyage,  and  no  eflbrt  or  offer  Is 
made  by  the  master  or  ihipowner  to  mve  the  goods  sad  forward  them  to  their 
port  of  destination,  their  aeeeptanee,  by  their  owner,  is  eompokory,  and  no 
frdght  is  demandable. 

JMgkt  eannot  be  reeovered  npon  the  original  oontraet^  beeanie  it  has  not  been 
perlbrmed,  nor  npon  animj^ed  eontraet,  if  the  goods  are  aoeepted  from  the  ne- 
oesrity  of  the  case,  and  beoanse  the  master  and  ihipowner  have  eeased  to  make 
any  efforts  ibr  their  preserration ;  beeanse,  under  sneh  eirenmstanoes,  the  own- 
er only  taKea  np  Us  own  goods  en  inding  them  abandoned. 
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An  InminMiee  company  tiiat  inrared  the  goodly  and  that  has  paid  a  total  Iom^  on 
an  abandonment  by  the  owner  and  aanred,  haviog  contracted  with  a  third 
penon  to  forward  the  goode  to  the  port  •of  detdnation,  for  fifty  per  cent  of 
tJbeir  net  proceeds,  who  did  ao  forward  them,  is  entitled  to  recorer  half  of  sneh 
net  proceeds,  notwithstanding  the  Aipowner,  after  such  contract  is  made, 
d^ms  frdght  on  the  part  ao  saved,  and  directs  soeh  third  person  to  retain  such 
frdight^  or  pay  it  to  the  shipowner's  agent 

(Before  Boswonm  and  HofnuM,  J.  J.) 

Heard,  Korember  6th,  and  decided  ^December  5th,  1867. 

The  Atlantic  Mutual  Insurance  Company  are  the  plaintiffs  ia 
this  action,  and  William  H.  Bird  and  John  Neilson  are  the  de> 
fendants.  It  comes  before  the  Court  at  General  Term,  on  a  case 
agreed  upon  by  the  parties,  under  and  pursuant  to  §  872  of  the 
Code,  which  cdse  reads  as  follows,  viz. : — 

"  Statement  of  Facts,  on  submission  of  controyersy,  pursuant  to 
Section  872  of  the  Code  of  Procedure. 

*'  Qiffkrd  &  Sambour,  of  Gtondives,  shipped  on  board  the  brig 
Emeline  404,000  pounds  of  logwood,  and  consigned  same  to 
Henry  Delafidd  k  Co.,  of  New  York  City,  the  owners  thereoC 

«<BILL  OF  LADING  AS  FOLLOWS: 

^'  Shipped  in  good  order  and  condition  by  Giffiird  &  SambouTi 
of  Gondives,  upon  the  good  ship  or  vessel  Emeline,  whereof 
Bradbary  Famham  is  master,  for  this  present  voyage,  and  now* 
riding  at  anchor  in  the  Port  of  Gbndives,  and  bound  for  New 
York,  U.  S.,  four  hundred  and  four  thousand  pounds  of  logwood 
numbered  as  per  margin,  and  are  to  be  delivered  in  like  good 
order  and  condition  at  the  aforesaid  Port  of  New  York,  all  and 
every  the  dangers  and  accidents  of  th6  seas  and  navigation  of 
whatever  nature  and  kind  excepted,  unto  Messrs.  Henry  Dela- 
field  &  Co.,  or  their  assigns,  he  or  they  paying  freight  for  tiie  said 
goods  as  per  charter  party. 

'^  In  witness  whereof,  the  master  or  purser  of  said  ship  or  vessel 
hath  affirmed  five  bills  of  lading,  all  of  this  tenor  and  date,  one 
of  which  being  accomplished,  the  other  four  to  stand  void. 

^^  Dated  in  Gondives,  this  twelfth  day  of  December,  1856. 

(Signed) 
I  Beadbubt  Fabnhaic 


"The  freight  on  said  logwood  was  to  be  five  and  one-half 
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doUfliB  per  ton,  on  its  safe  deliveiy  in  New  York  Oily,  by  said 
Famlmm. 

''Bradbury  Faniliam,  the  captain,  was  one  of  the  principal  own- 
ers of  said  brig,  the  other  owners  were  unknown  to  the  plaintifib, 
although  they  made  diligent  inquiry  for  them. 

'^  Henry  Delafield  &  Co.  insored  the  logwood  with  the  plaintifb 
on  the  day  of  December,  1866,  for  the  sum  of  $3494. 

"The  brig  Emeline  was  wrecked,  on  or  about  the  18th  day  of 
January,  1867,  on  Wardell's  Beach,  about  d6  miles  firom  New 
York  Cily,  her  port  of  .destination,  and  part  of  her  cargo  cast 
ashore.  She  went  entirely  to  pieces,  so  that  she  cotdd  not  then 
be  identified,  and  all  hands  on  board  were  lost. 

''  On  the  27th  day  of  January,  1867,  the  Sun  Mutual  Insurance 
Company,  belieying  the  logwood  insured  by  them,  entered  into 
the  following  contract : 

"  New  York,  January  27th,  1867. 
"  The  undersigned  hereby  agree  to  deliver  the  cargo,  that  has 
been  or  will  be  sayed  from  the  brig  Emeline,  (lately  wrecked  on 
WardeU's  Beach,  New  Jersey,)  in  New  York  for  fifty  per  cent, 
of  the  net  proceeds  of  the  said  cargo,  they  (meaning  Woolley)  to 
bear  all  the  expenses  that  have  been  or  will  be  incurred  in  so 
doing. 
"  Witness— John  Neilson. 
(Signed,)  Jordan  Woolley." 

Before  this  contract  was  made,  the  logwood  had  been  piled  on 
the  beach  by  the  agent  of  the  Board  of  Underwriters. 

Under  this  contract,  Woolley  took  possession  of  the  logwood, 
a^t  it  to  New  York,  and  consigned  the  same  to  the  defendants, 
who  received  the  same,  by  order  of  the  Sun  Mutual  Insurance 
Company,  the  supposed  owner.  On  its  arrival,  on  or  about 
March  21st|  1867,  the  said  defendants  took  possession  o^  and  sold 
the  same,  and  received  the  money.  Previously  to  this,  and  some> 
time  during  the  month  of  February,  1867,  the  other  owners  of 
the  brig,  (Famham  being  dead,)  notified  the  defendants  that  the 
net  fireight-money  on  tibe  logwood  saved  should  be  paid  to 
Joseph  Perkins,  of  New  York,  their  agent ;  and  that  they  were 
willing  to  pay  fifty  per  cent  sijvage  on  the  same. 

Nothing  farther  was  done  by  the  owners  of  the  brig. 
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The  defendants  sold  the  logwood  for  $1841.90,  and  receiyed 
the  money.  . 

On  or  about  the  21st  day  of  Mfrch,  the  plaintifib  asoertained 
that  the  logwood  was  insured  by  them.  Henry  Delafield  &  Co. 
duly  abandoned  the  same  to  plamti£^  who  accepted  the  aban- 
donment,  and  paid  a  total  loss  on  the  logwood. 

The  defendants,  upon  being  apprised  of  the  ownership  of  the 
plaintifb,  acknowledged  the  same,  and  stated  to  them  the  terms 
of  the  contract  made  with  the  Sim  Mutual  Insurance  Company, 
to  which  contract  the  plainti£b  assented. 

The  plaintiflb  were  entirely  ignorant,  at  that  time,  of  any  claim 
for  freight,  or  any  arrangement  concerning  it 

The  defendants  received,  firom  sale  of  the  logwood,  $1841  ^^ ; 
they  paid  for  Custom  House  fees  and  ordinary  charges  $110  -^ ; 
leaving  a  balance  in  th^ir  hands  of  $1731.27. 

The  plaintiff  demanded  from  defendants  fifty  per  cent  of  this 
last  sum,  or  $866.64. 

The  defendants  alleged,  that  freight  was  due  on  120  tona^ 
17  cwt,  2  qrs.,  12  Iba,  at  the  rate  of  five  and  a  half  dollars  per 
ton,  amounting  to  $664.86. 

The  defendants  deduct  this  sum  from      .        .        $1781.27 
Deduct 664.86 


Leaving  a  balance  of       •        •        .        •         1066.42 
The  defendants  offer  to  pay  the  plainti£b  fiffy  per  cent  of  this 

sum,  or  $583.21. 
The  plaintiflfe  deny  that  any  freight  money  was  earned,  under 

the  facts,  and  demand,  from  the  defendants,  $866.64. 
The  question  for  the  Court  is,  whether  any  fireight  was  eamed| 

and  what  judgment  must  be  given  on  the  ficts. 

T.  Scudder,  for  plaintifb. 

L — ^1.  The  contract  between  the  shipper  of  the  goods  and  ship- 
owner was,  that  the  latter  should  receive  his  freight  money,  on  the 
safe  delivery  of  the  goods,  in  like  good  order  and  condition,  at  the 
port  of  New  York.  Such  delivery,  therefore,  was  a  condition  on 
which  depended  the  right  of  the  shipowner  to  the  payment  of  hia 
freight,  and  means  the  delivery  of  the  entire  cargo.    {Davidaon  v. 
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Oujfnne^  12  East  881 ;  Mwoarda  v.  Ibdd^  1  Scammon,  468 ;  Dun- 
netf  v.  TbTnA^^on^  8  Jolins.  164 ;  PAe^  v.  TFtJKamxm^  6  San£  678.) 
2.  The  goods  were  never  deUvered  by  the  shipowner,  bat  the  con- 
tract was  broken  by  his  de&ult  Freight  money  was  thereby  for- 
feited. 

n. — ^1.  The  vessel  was  totally  lost^  so  ihat  the  owneis  thereof 
oonld  only  earn  their  fireight  money  by  hiring  another  vessel,  and 
sending  the  goods  to  their  port  of  destination.  {Etnibal  v.  Tucker^ 
10  Mass.  196.)  2.  It  nowhere  appears  that  any  other  vessel  was 
hired,  or  any  act  done,  by  the  shipowners,  toward  sending  the 
goods  to  iheir  port  of  destination. 

nL — ^1.  The  contract,  entered  into  with  the  Sun  Mntoal  Insn- 
ranoe  Co.,  and  nnder  which  the  defendants  received  the  logwood 
and  sold  it^  was  not  a  contract  for  salvage;  it  was  a  simple  con- 
tract^ to  bring  goods,  then  safe,  (for  they  had  been  piled  on  the 
beach,)  firom  one  place  to  another.  (Abbott  on  Shipping,  p.  869.) 
2.  The  defi^danta  are  liable  to  the  plaintifb,  having  received  the 
money  for  goods  acknowledged  by  them  to  belong  to  the  plaintiflk 
{Bates  V.  /Santorij  1  Daer,  79.)  The  defendants  have  no  lien  on 
the  goods. 

I\r. — ^1.  Where  goods  are,  compnlsorily,  thrown  npon  the  owner, 
short  of  the  port  of  destination,  no  freight  is  earned.  {Smith  v. 
WtZson,  8  East  487;  Hmtinr.  Union  Ins.  (h.,lW9ali.Cit.K6S0; 
OaUendar  v.  Ins,  Ch.  ofK  A.j  6  Binn.  626;  Abbott  on  Shipping, 
p.  626,  XL  1.)  Iff  within  a  reasonable  time,  the  shipowner  feil  to 
come  forward  and  send  the  goods  to  their  port  of  donation,  this 
ahonld  be  evidence  of  his  intention  to  abandon  his  fi^ight  money. 

y. — ^1.  K  goods  are  brought  to  their  port  of  destination  safely, 
by  agency  other  than  that  of  the  shipowner,  after  they  have  been 
abandoned  by  him,  no  freight  money  is  earned.  {Dunnett  v. 
Tomhagenj  8  Johns.  154.)  2.  There  was  no  volantaiy  acceptance 
of  the  goods  by  the  plaintiflb  short  of  the  port  of  destination,  and 
no  fireight  money  was  earned.  {Barker  v.  Chevioi^  2  Johns.  862 ; 
Soott  V.  Xi%,  2  Johns.  886;  PMps  v.  WiOiamsm,  6  Sandf  678; 
Marine  Insurance  Ch.  v.  Iftduai  Insurance  Cb.,  9  Johns.  186.) 
The  plaintifls  should  have  judgment  for  $866^,  with  interest 
and  cost 

James  C.  Oarkr^  for  the  defendants. 


200  GASES  IN  THE  SUPERIOB  OOUBT. 

AtUntic  Mnt  Iim,  Co  t.  Bird  *  NeilMii. 

Before  prooeeding  to  a  statement  of  the  partictilar  questioiui 
which  arise  upon  the  agreed  case,  and  of  the  defendants'  yiew  of 
the  law  thereon,  it  is  deemed  important  to  lay  down  some  of  the 
well-established  principles  of  oommercial  law  respecting  fireight^ 
and  when,  and  to  what  extent,  it  is  earned. 

K  the  contract  of  the  shipowner  be  discharged  bj  the  caiiiago 
of  the  goods  to  the  port  of  destination,  whether  this  be  done  hj 
the  shipowner  or  his  agent,  fiill  freight  is  earned. 

If  the  vessel  be  wrecked  or  disabled  at  a  place  short  of  the  port 
of  destination,  it  is  the  right  and  duty  of  the  shipowner,  and  of 
the  captain  as  his  agent,  either  to  repair  and  refit  the  same  ship, 
or  to  procure  a  new  one,  and  thus  to  forward  the  goods  to  the  port 
of  destination.  And  for  these  purposes,  of  course,  the.shipowner 
has  the  right  to  retain  the  goods  in  his  custody  for  a  reasonable 
time. 

If  the  owner  of  the  goods,  therefore,  insist  upon  taking  pos- 
session of  them  at  a  place  short  of  the  port  of  destination  without 
the  assent  of  the  shipowner,  or  of  the  master  as  his  agent,  who 
insists  upon  performing  the  contract,  the  owner  of  the  goods  must 
pay  full  freight 

But  if  the  owner  of  the  goods  desires  to  receive  them  at  a  place 
short  of  the  port  of  destination,  and  the  shipowner  or  master  as- 
sent to  it|  then  tk  pro-rata  freight  only  is  earned. 

It  is  believed,  that  thus  much  is  so  well  set^ed  to  be  the  law, 
as  scarcely  to  require  a  citation  of  authorities.  The  following, 
however,  may  be  consulted.  {Luke  v.  Zycie,  2  Burr,  882 ;  WH- 
Hams  V.  Smiih,  2  Caines',  21,  per  Thompson,  J. ;  Bobinson  v.  Ma- 
fine  Insurance  Co.^  2  John.  828 ;  Smith  v.  Wright^  16  Barb.  61.) 

L  In  bringing  the  logwood  from  the  place  of  shipwreck  to  the 
City  of  New  York,  the  port  of  destination,  Jordan  WooUey  acted 
in  one  of  four  capacities.  First  As  the  agent  of  the  owners  of  tiie 
brig ;  or,  secondly,  as  the  agent  of  the  owners  of  the  cargo ;  or, 
thirdly,  as  the  agent  of  both  these  parties ;  or,  fourthly,  as  a  sal- 
vor, under  a  contract  with  one  or  both  the  interests  (those  of 
freight  and  cargo)  to  receive  a  certain  compensation  in  place  of 
what  the  maritime  law  would  have  allowed  to  him. 

n.  If  he  acted  in  the  first  capacity,  it  follows  that  the  ship- 
owner brought  the  cargo  to  the  port  of  destination,  and  full 
fright  is  earned.    That  he  did  act  in  this  capacity,  is  evidenced 
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by  the  fiict  that  the  ahipowner  gave  notice  to  the  defendants,  (who 
were  acting  under  WooUej  and  as  his  agent,)  that  he  looked  to 
them  for  his  fireight  This  was  a  direct  interposition,  od  the  part 
of  the  shipowner,  while  he  had  a  right  to  interpose,  and  an  au- 
thorit J  to  WopUej  to  cany  the  cargo  to  New  York,  on  certain 
tenns.  The  silence  of  the  defendants  implies  and  constitntes  an 
assent  to  the^  terms.  But  for  this  assent,  the  shipowner  might, 
and  probably  would  have  taken  the  cargo  into  his  own  hands. 
The  reasonable  time  for  his  doing  so  had  not  elapsed. 

nL  If  Woolley  acted  as  the  agent  of  the  owners  of  the  cargo, 
or  of  those  to  whom  they  had  abandoned,  which  is  the  same 
thing,  then  the  case  stands  thus :  A  vessel  is  shipwrecked,  and 
the  captain  and  all  hands  lost,  leaving  no  agent  of  the  shipowner 
present  The  cargo  is  of  such  a  nature,  and  in  such  a  condition, 
as  to  be  in  no  danger  of  loss  or  damage.  Under  these  Gircum<» 
stances,  the  owner  of  the  cargo  takes  possession  of  it,  without 
giving  notice  to  the  shipowner,  or  calling  upon  him  to  complete 
his  contract,  by  carrying  the  goods  to  the  port  of  destination,  and 
without  even  his  knowledge.  Such  a  taking,  is  clearly  a  taking 
of  the  cargo  without  the  assent  of  the  shipowner,  short  of  the 
port  of  destination,  and,  of  course,  full  freight  is  due.  1.  Should 
it  be  deemed  that  the  subsequent  notice  of  the  shipowner,  to  the 
defendants,  to  pay  fireight  to  him,  was  equivalent  to  an  original 
assent  on  his  part  to  the  taking,  the  case  then  becomes  one  of  a 
voluntary  acceptance  of  the  cargo,  by  the  owner,  at  a  place  short 
of  the  port  of  destination,  and  a  jprfHrala  fireight  is  due.  (See 
authorities  above  cited.)  2.  It  cannot  be  maintained  that  the 
acceptance  of  the  cargo,  under  these  circumstances,  was  involun- 
tary. An  acceptance  cannot  be  involuntary,  unless  there  is  no 
alternative.  To  give  it  this  character,  it  must  appear,  either  that 
the  carrier  or  his  agent  was  present  and  declined  to  carry  the 
cargo  on,  or  that  it  was  manifestly  out  of  his  power  to  do  so ;  or 
that  he  was  absent,  and  notice  was  given  him  to  complete  his  con* 
tract,  which  he  had  £uled  to  answer ;  or  that  he  was  absent,  and 
the  cargo  was  in  such  a  perilous  condition  that  no  time  for  notice 
could  be  spared.  Neither  of  these  conditions  existed  in  the 
present  case. 

lY.  K  Woolley  acted  in  the  third  of  the  above-mentioned 
capacities,  u  c^  as  the  agent  of  both  parties,  full,  or  at  all  eventSi 
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pro  raia  firdght  was  earned.  1.  This  agency  for  the  owners  of 
the  cargo  was  prior  to  his  agency  for  the  carrier,  and,  as  has  been 
shown  under  the  third  point,  the  shipowner's  right  to  freight, 
whether  full  or  pro  raiOf  had  not  been  divested  at  the  time  when 
the  agency  for  the  shipowner  commenced.  Under  these  circom- 
stances,  the  agreement,  if  such  there  was,  of  WooUey  with  the 
shipowner,  in  respect  to  the  freight,  could  in  no  manner  prejudice 
the  owners  of  the  caigo.  2.  But  as  the  shipowner  inteSrposed 
while  he  had  a  right  to  interpose,  as  has  been  shown  under  the 
second  point,  and  brought  the  freight  to  the  port  of  destination, 
through  his  agent  WooUey,  his  right  to  fall  freight  cannot  be  im- 
paired by  thefrtct  that  WooUey  ako  acted  as  the  agent  of  the  own- 
ers of  the  cargo. 

Y.  K  WooUey  acted  in  the  last  of  the  above  mentioned  capaci- 
ties, i  «.,  as  a  salvor  J  under  a  special  agreement  with  both  parties 
in  inter^  JuU  freight  is  earned.  1.  It  is  entirely  competent  for 
a  salvor  to  agree  with  one  interest,  that  he  wiU  accept  a  specified 
compensation  for  his  services.  The  effect  would  be,  that  the 
Court  of  Admiralty,  instead  of  aUowing  him  a  compensation  to 
be  fixed  by  the  Court,  would  award,  as  against  the  interest  in 
question,  the  sum  agreed  upon ;  and  if  he  can  make  this  agreement 
with  one  interest,  he  may  do  the  same  thing  with  aU.  2.  We 
daim  it  as  a  principle  of  plain  equity,  that  when  a  salvor  brings 
cargo  to  the  port  of  destination,  freight  is  due  to  the  shipowner 
from  the  owner  of  the  cargo,  if  the  owner  accepts  the  goods. 
{Po$t  V.  Bdbertaon^  1  John.  24)  3.  In  such  a  case  the  value  of  the 
goods  is  increased  by  the  amount  of  the  fireight,  and  it  is  utterly 
immaterial  to  the  owner  of  the  cargo  by  whom  the  contract  of 
carriage  is  performed.  6.  To  permit  ^e  owner  of  the  goods, 
under  such  circumstances,  to  obtain  them,  firee  fix>m  the  payment 
of  freight,  would  be  to  throw  the  entire  burden  of  a  penl  of  the 
sea,  which  ought  to  be  shared  in  common,  upon  one  of  the  parties. 
6.  This  view  of  the  case  is  supported  by  ejninent  authority.  The 
case  of  Luhe  v.  Lyde^  before  cited,  is  directly  in  point,  and  has 
steadUy  been  recognized  as  a  reliable  authority,  notwithstanding 
what  was  said  of  it  by  Livingston,  J.,  in  Post  v.  Bobertaon,  (1  John. 
24.)  This  latter  case,  nearly  identical  in  its  circumstances  with 
the  one  at  bar,  in  the  aspect  in  which  it  is  now  being  discussed, 
also  contains  a  deUberate  recognition  of  the  principle  now  con- 
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tended  for.  Thompson,  J.,  in  delivering  judgment  in  this  case^ 
and  with  whom  Kent,  C.  J.,  Spencer  and  Tompkins  J.  J.,  con- 
cnired,  said,  "  I  am  inclined  to  think  that  the  plfdntaffl  are  entitled 
to  recover  some  freight,  and  that  this  ought  to  be  ^  proportion 
to  the  amount  of  goods  received;  because  the  right  to  freight 
arises  altogether  from  the  acceptance,  which  causes  an  implied 
promise  to  pay.  This  was  the  rule  adopted  in  the  case  of  Luke 
T.  Zyde.  Nor  can  any  thing  be  more  consonant  to  principles  of 
justice  and  equity."  The  action  failed  in  this  instance,  as  in  Cbok 
V.  Jennings^  (7  D  &  E.  Sep.,  881,)  because  it  was  covenant  on  the 
charter  party.  It  should  have  been  asmmpgitj  on  the  implied 
promise.  7.  If  any  should  claim  that  the  general  rule  were  other- 
wise, still  no  one  could  reasonably  insist  that  an  exception  ought 
not  to  be  raised  in  cases,  like  the  present,  where  the  goods  have 
been  delivered  at  the  port  of  destination  in  an  entirely  unharmed 
condition. 

YL  Judgment  should  be  for  the  plaintifb  for  the  sum  of  $588. 
27  only ;  or,  should  the  Court  be  of  opinion  that  pro  rata  fi^ight 
only  was  earned,  then,  for  asmall  additional  sum  to  be  ascertained 
by  reference,  unless  agreed  upon. 

Br  THB  CouBT.  BoswoBTH,  J. — ^According  to  the  &ct8  stated 
in  the  case,  the  defendants  had  no  agency  in  forwarding  the  log- 
wood to  New  York.  That  was  done  by  WooUey,  and  the  de- 
fendants were  his  consignees  and  agents  to  receive  and  sell  it. 
There  was  no  communication  between  Woolley  and  the  owners 
of  the  brig.  It  cannot  be  said,  therefore,  that  Woolley  was  in 
any  respect  their  agent 

The  case,  then,  is  reduced  to  a  narrow  compass.  A  vessel  is 
wrecked,  within  thirty*five  miles  of  her  port  of  destination,  a 
part  of  her  cargo  is  washed  ashore  and  piled  on  the  beach,  and  all 
hands  on  board  are  lost.  The  owner  and  consignee  of  the  cargo 
abandon  it  to  the  underwriters.  The  latter,  on  diligent  inquiry, 
cannot  discover  any  owner  of  the  brig,  and  no  owner,  or  part 
owner,  nor  any  one  in  their  behalf  presents  himself  either  to  pro- 
tect the  cargo,  or  to  forward  it  to  its  port  of  destination. 

Under  such  circumstances,  the  underwriters  take  charge  of  it^ 
by  contracting  with  a  third  person  to  deliver  the  cargo  saved,  at 
its  port  of  original  destination,  at  a  specific  compensation  agreed 
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upon  between  them«    Under  that  oontract  it  is  so  forwarded  and 
sold. 

If  the  shipowner  is  entitled  to  freight  in  such  a  case,  then  he 
is  entitled  to*  freight  in  all  cases,  in  which  his  vessel  is  disabled 
during  her  voyage,  by  the  perils  of  the  seas,  from  completing  it^ 
provided  the  cargo,  or  any  part  of  it,  ultimately  reaches  its  port 
of  destination  through  the  intervention  of  its  owners,  although 
the  carriers,  from  the  moment  of  the  wreck,  give  no  care,  either 
to  the  preservation  of  the  cargo,  or  to  forwarding  it  to  the  place 
at  which  their  contract^  as  a  condition  to  the  right  to  demand  any 
freight^  required  them  to  deliver  it. 

Such  an  intervention  of  the  owners,  at  an  intermediate  point  in 
the  voyage,  to  secure  so  much  of  the  cargo  as  they  could  save, 
cannot  be  said,  justly,  to  be  a  voluntary  acceptance  of  the  cargo, 
at  the  place  of  the  wreck. 

There  was  no  election  to  be  made,  except  between  the  two  al- 
temativea  of  loedng  the  whole,  or  saving,  by  their  unaided  efforts, 
0uch  portion  of  the  cargo  as  might  be  secured  from  the  perils,  to 
which  the  shipowner,  for  all  practical  purposes,  had  abandoned  it 

There  certainly  was  no  acceptance,  voluntary  or  otherwise,  of 
the  cargo,  at  the  intermediate  point,  by  the  original  consignees 
and  owners.  They  abandoned  to  the  plaintiffs,  their  insurers. 
It  would  be  a  very  forced  construction  to  hold,  that  the  efforts  of 
the  latter  to  save  a  p^rt  of  the  cargo,  after  they  had  paid,  or  had 
become  liable  to  pay,  a  total  loss,  when  it  is  considered  that  those 
efforts  were  made  after  a  failure,  upon  diligent  inquiry,  to  discov- 
er any  owner  of  the  vessel,  and  apparently  after  a  total  abandon- 
ment, by  the  shipowner,  of  the  voyage,  raise  an  implied  promise 
to  pay  freight^  because  those  efforts  have  resulted  in  convejring 
some  of  the  cargo  to  the  port  of  destination,  and  placing  its  pro- 
ceeds in  their  possession. 

Under  such  a  state  of  Acts,  these  proceeds  belonged  to  them,  as 
insiu*ers  of  the  cargo,  after  paying  a  total  loss,  and  there  was  no 
Hen  for  freight  attached  to  that  cargo.  {Mar.  Ins,  Co.  v.  UniL 
Ins.  Oo.  9  J.  B.  186-191 ;  DanneU  v.  Tmihagen,  8  J.  B.  154; 
Wdch  V.  JKcib,  6  C5ow.  604.) 

In  DunneU  v.  TmYthager^  the  Court  say :  ^'no  freight  was  earned 
on  the  homeward  voyage,  because  no  part  of  the  cargo  was  deliv 
ered  by  the  ship."    In  the  case  before  us,  no  part  of  the  cai^ 
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was  ddiyered  by  the  ship,  or  by  any  one  acting  in  behalf  of  the 
master  or  shipowner,  but  it  was  dcdiyered  dirough  the  efforts  of 
the  underwriters,  to  whom  it  had  been  abandoned,  and  who  were 
oompelled,  by  neoessity,  to  save  what  they  eonld,  or  submit  to  a 
total  loss. 

The  leading  cases  on  this  snbjeet  are  examined  in  Abbott  on 
dipping,  6  Amer.  Edition,  647,  note  1 ;  and  in  Angell  on  thio 
Law  of  Camera,  §  899  to  414  indnsive.) 

If  it  must  be  admitted  that  the  role,  to  be  dednced  from  the 
earlier  cases,  and  from  foreign  ordinances,  is  that  stated  by  Kent^ 
Justice,  in  BobvMon  v.  The  Marine  Insurance  Oo,^  (2  John.  822,) 
namely,  that  apro-roto  freight  is  always  due  where  the  owner  ac- 
cepts the  goods  at  an  intermediate  port  of  necessity,  whether  the 
acceptance  be  voluntary  or  compulsory;  we,  nevertheless,  are 
of  the  opinion,  that  this  doctrine  is  completely  overruled  by  the 
more  recent  decisions,  both  in  our  own  Cilourts  and  in  the  Supreme 
Court  of  the  United  States.  We  r^^ard  the  law  as  now  settled, 
that  a  pro-Toia  freight  is  only  due  where  the  owner  of  the  goods 
dects  to  recdve  them  at  the  intermediate  port^  and  that  this  dec- 
tion  can  only  be  made  when  the  master  is  able  and  willing  to 
transport  them  to  thdr  port  of  destination.  When  the  vessd  is 
wholly  disabled,  and  no  effort  or  offer  is  made  by  the  master  or 
shipowner  to  transport  the  goods  to  their  final  port^  by  any  other 
conveyance,  their  acceptance  by  their  owner  is  compulsory,  and 
&o  freight  whatever  is  demandable.  The  right  to  freight  pro-raJUi 
iimeris  must  arise  out  of  some  new  contract  between  the  freighter 
and  master,  dther  ezpresdy  made,  or  to  be  inferred  from  their 
conduct 

That  the  master  cannot  recover,  upon  the  original  contract^ 
*  which  he  has  not  performed,  but  must  sue,  if  at  all,  upon  some 
new  contract^  implied  or  expressed,  will  be  found  to  pervade  all 
the  cases. 

Such  a  contract  cannot  be  implied,  if  the  owner  accepts  them 
only  from  the  necessity  of  the  case,  because  under  such  circum- 
stances,  he  will  only  take  up  his  own  goods;  and  the  Court  will 
not  be  able  to  imply,  that^  by  such  an  acceptance,  he  had  any  in- 
tention to  waive  the  completion  of  the  whole  agreement 

The  shipowners  cannot,  on  any  prindple,  be  entitled  to  freight 
on  the  portion  of  logwood  which  was  sold  to  pay  the  necessary 
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expenses  of  leooyeiing  and  seooiing  the  part  saved.  That  was 
lost,  as  absolutelji  and  totally,  aa  the  portion  which  was  drifted 
to  sea,  and  oould  not  be  reclaimed. 

The  logwood  saved,  has  not  been  in  the  possession  of  the  ship- 
owners, xst  of  their  agents,  at  any  time  since  the  wreck  of  the 
Emeline,  and  whatever  claims  they  have,  if  any,  upon  the  pres- 
ent plainti£b  for  freight^  they  have  no  lien  npon  the  moneys  in 
the  defendants'  hands,  which  can  operate  as  an  answer  to  any 
part  of  the  plaintiffs'  action  to  recover  the  on&>half  of  the  net 
proceeds  of  the  logwood  sold.  {Coze  A  Bichaud  v.  BaUimore  In- 
iuranoe  Ob.,  7  Cranch.  368 ;  9  J.  R  191.) 

The  plaintifib  must  have  judgment  for  $835.64^  and  interest. 


ICraBT  DooLxriLi,  Bespondent  v.  Joseph  Natlob  and  Peteb 

Naylob,  Appellants. 


VThtm  «  pwehftMr  of  p^naml  property,  paljoet,  At  ihe  timo,  to  two  moftgtgw 
^  which  are  ralid  liens  thereon,  promisee  one  of  the  mortgagees,  yerbslly,  to  pay 

to  him  a  debt  owing  to  him  by  a  third  person,  whieh  is  seonred  by  one  of  snoh 
mortgagei^  no  action  will  lie  on  saeh  promise,  though  founded  on  a  good  eonsider- 
atlon. 
^  Bush  a  pnulse,  la  a  pniniae  to  be  answerable  lor  the  debt  of  a  third  person,  whieh 
ineh  third  person  eontinnes  liable  to  pay,  and  is  ydd  by  the  statute  of  frandi^ 
unless  in  writing,  and  unless  such  writing  expresses  the  consideration  of  it 

If  iueh  promise,  instead  of  Iteiog  made  to  such  mortgagee,  ii  made  to  a  third  pe»> 
aon  who  Is  not  liable  for  the  payment  of  such  debt,  no  action  will  fie  npon  it  a* 
the  suit  of  such  mortgagee. 

But  when,  in  order  to  become  such  purdiaser,  and  retain  the  use  of  tiie  property; 
and  to  dissuade  the  holder  of  the  second  mortgage  from  enforcing  his  mortgage 
by  foreclosure,  etc,  and  to  induce  the  holder  of  the  first  mortgage  to  assign  it  to 
his  flriead,  sueh  purohaeer  promises  the  second  mortgagee  that  ho  will  pay  the 
iint  mortgage,  and  will  also,  by  a  day  named,  pay  the  seeend  mortgsge^  if  • 
•am  agreed  on  be  deducted  therefrom,  and  the  second  mortgagee  agrees  to  the 
deduction,  and  agrees  to  forbear,  and,  in  reliance  on  the  promise,  does  forbear 
enforcing  his  mortgage  to  the  day  named ;  and  upon  procuring  each  agreement^ 
•neh  purchaser,  with  the  assent  of  the  second  mortgagee,  Indnoed  by  •aoh 
promises,  prerails  upon  the  holder  of  the  first  mortgage— «l8o  Indneed  by  tho 
promise  that  the  second  mortgage  shall  be  paid— to  asdign  the  same  to  a  third 
person,  who  adrances  the  amount  thereof-^ 

And  thereafter  a  sale  is  made,  under  the  first  mortgage,  at  the  instance  of  such  por- 
V  nnd  he  again  beoeiMa  tho  pndiaaer  at  the  mH  and  rspayi  the  adraiNS 
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10  B»d«h  the  fink  mortgage  will,  m  bttwaea  umIi  pQrehMer  and  nieh  ieoeod 
mortgAg^  ^  deemed  paid  and  ertingniihed,  and  the  eeoond  mortgage  be  re- 
garded as  the  first  fien  upon  the  property,  although,  as  between  sach  purchaser 
and  sabseqnent  inenmbraneers,  the  first  mortgage  may  still  be  treated  as  TaHd, 
and  sobcsting  ai  the  time  of  the  sale  so  made  nnder  it 

Under  snoh  clrenmstanee%  the  first  mortgsge  will  be  treated  as  pidd  and  extin- 
gnished,  when  that  eonrse  is  required  to  sabserre  best  the  purposes  of  jnsdeet 
It  will  not  be  treated  as  subsisting  and  Talid,  ezeept  to  snbserre  an  innocent 
purpose  injurious  to  no  one. 

.find  when,  on  established  frets,  siMh  first  mortgage,  as  between  a  porehaaer  at  • 
sale  under  it  and  sneh  second  mortgagee,  will  be  deemed  satisfied  and  eztiii- 
guished,  a  mortgagee  of  the  same  property,  under  a  mortgage  executed  by  such 
purchaser,  will  acquire  no  rights  superior,  in  equity,  to  those  of  said  second 
mortgageei  On  the  contrary,  the  lien  of  the  latter  will  be  preferred,  in  equity, 
tohU 

(Betee  Boewonni  and  Woonnoiv,  J,  J.) 

Argnecl,  June  12 ;  decided,  December  5, 180t« 

Thib  action  comes  before  the  CSonit,  upon  appeals  taken  by  the 
defiaidantB,  Jofl^h  Ifajlor  and  Peter  Naylor,  aepaiatelyi  fincMn  the 
jodgment  which  was  rendered  on  a  trial  of  the  action  before  Hoff* 
man,  J.,  without  a  jury.  It  was  commenced  abont  the  27th  of 
July,  1866,  and  brought  to  trial  in  Febaary,  1866.  It  was  brought 
by  Henry  Doolittle,  as  plaintiff  against  Joaefpk  Nayl<»r,  Abraham 
W.  Oallier,  Charles  A.  Ck>e,  Henry  Bradley,  William  H.  Bur- 
roughs and  Peter  Kaylor,  as  defendants.  The  defendants,  Joseph 
Naylor,  Charles  A.  Coe  and  Peter  Kaylor,  severally,  answered  tiie 
complaint  The  defendant,  Ghdlier,  though  served  with  the  sum- 
mons, did  not  answer.  The  defendants,  Bradley  and  Borrougha^ 
were  not  served  with  the  summons,  and  did  not  appear  in  the 
action* 

Any  statement  of  the  pleadings  is  deemed  unnecessary,  beyond 
such  notice  as  is  taken  of  them  in  the  opinion  of  the  Court 

This  action  was  brought  by  the  plaintiff,  as  holder  of  a  second 
chattel  mortgage  upon  furniture,  etc.,  in  the  hotel  known  as  the 
Irving  House,  to  have  a  sale  made  upon  a  prior  chattel  mortgage 
set  aside  as  fhiudolent^  so  feur  as  the  same  might  be  claimed  to 
foreclose  the  plaintiff's  rights  in  the  property,  to  have  said  prior 
mortgage  declared  extinguished  by  reason  of  certain  payments, 
made,  colorably,  by  third  parties,  but  in  &ct^  (as  the  plaintiff 
daimed,)  by  the  defendant^  Joseph  Naylor,  the  person  equitably 
bound  to  pay  the  same,  and  to  charge  said  Joseph  Naylor,  per- 
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fionallj,  with  the  payment  of  the  amount  dae  on  the  plaintiff's 
said  second  mortgage,  as  haying,  on  purchasing  the  mortgaged 
property,  assumed  said  mortgage.  The  judgment  of  the  Special 
Term  granted  the  relief  so  claimed,  and  it  is  from  this  judgment 
that  the  defendants,  Joseph  Najlor  and  Peter  Naylor,  have,  sev- 
erally, appealed. 

Daniel  D.  Howard,  the  former  lessee  and  conductor  of  the  Lv 
ving  House,  sold  out  the  unexpired  term  to  the  plaintiff)  (Doolit- 
tie,)  and  William  H.  Burroughs,  on  the  27th  September,  1862,  and 
they,  to  secure  the  consideration  money  of  such  sale,  and  the  fu- 
ture  rents,  executed  the  chattel  mortgage,  which,  at  the  time  of 
the  transactions  in  question,  was  the  first  lien  upon  the  property. 

The  plaintiff  and  Burroughs,  as  Doolittle  &  Burroughs,  went 
into  the  possession  of  the  hotel,  which  they  carried  on  until  Sept 
22, 1868,  when  plaintiff  sold  out  all  his  interest  in  said  hotel  to 
H^iry  Bradley,  and  said  Bradley,  with  Burroughs,  joined  in  exe- 
cuting to  plaintiff  a  mortgage  on  the  furniture,  to  secure  the  con- 
sideration money,  which  was  represented  by  certain  promissory 
notea  This  mortgage  is  the  mortgage  under  whidi  the  plaintiff 
claims  herdn,  being  the  second  lien  on  said  furniture,  the  How- 
vd  Hen  being  the  first 

Bradley  &  Burroughs  carried  on  said  hotel,  paying  the  amounts 
becoming  due  on  said  two  mortgages,  until  Sept  18,  1864,  when 
they  fsdled,  and  made  an  assignment  to  Geoi^e  Taylor. 

George  Taylor,  as  assignee,  carried  on  the  hotel  for  a  while, 
but  on  the  10th  of  February,  1866,  made  a  sale,  at  auction,  of  all 
the  right,  titie  and  interest^  of  said  Bradley  &  Burroughs,  and  of 
him,  the  said  Taylor,  as  assignee,  to  the  lease  of  the  Irving 
House,  and  to  the  furniture  ajid  fixtures  therein,  and  the  defend- 
ant^ Oallier,  became  the  purchaser.  He  at  once,  however,  assign- 
ed his  purchase,  except  the  lease,  to  the  defendant,  Joseph  Naylor. 
/So  £eu*  as  the  facts  have  been  stated,  they  were  undisputed. 
As  to  other  matters  of  &ct^  involved  in  the  issues  made  by  the 
pleadings,  the  Court  found,  (including  the  conclusions  of  law,)  as 
follows,  viz. : — 

"  That  by  the  terms  of  the  sale,  made  by  Qeorge  Taylor,  as  aa» 
signee,  on  the  10th  of  February,  1865,  mentioned  in  the  complaint, 
the  property  was  sold  expressly  subject  to  all  incumbrances,  and 
among  them  were  specified  at  such  sale  the  mortgages :  1st  To 
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Daniel  D.  Howard,  for  rent  due  and  to  become  due  at  the  rate  of 
$2,604.16  monthly,  $6,266.97  being  stated  to  be  the  rent  due  on 
the  first  of  February,  1855.  2d.  To  Henry  Doolittle,  the  plaintiff 
for  about  $12,600  and  interest ;  and  8d.  To  the  Central  Bank,  for 
various  amounts,  then  estimated  at  $80,000.  And  the  property 
was  sold,  subject  to  whatever  might  be  due  on  the  said  mortgages. 

"  That  the  purchase  made,  at  such  sale,  though  in  the  name  of 
the  defendant  Gallier,  was,  in  fact,  the  purchase  of  the  defendant 
Joseph  Kaylor,  who  immediately  thereafter  went  into  the  posses- 
sion of  the  Irving  House,  and  occupied  the  same  during  the  residue 
of  the  term  which  had  been  granted  by  said  Howard  to  the  plain- 
tiff and  William  H.  Burroughs. 

*^That  prior  to  and  in  view  of  the  said  sale  by  said  Taylor,  the 
defendant  Joseph  Naylor  had,  in  consideration  of  their  forbearing 
payment  of  their  mortgages,  verbally  agreed  with  said  Howard, 
and  with  the  plaintiff,  that,  if  the  said  Naylor  purchased  at  such 
sale,  he  would  assume  and  pay  to  said  Howard  the  rent  due  and 
to  become  due  to  him,  in  pursuance  of  the  terms  of  his  said  mort- 
gage; and  had  also  verb^ly  agreed  with  the  plaintiff  to  assume 
and  pay  the  amount  of  plaintiff's  mortgage,  upon  his  deducting 
the  sum  of  $1500  from  what  was  then  due  upon  it,  which  plaintiff 
agreed  to  do.  That,  in  March,  1865,  the  rent  to  Howard  being  in 
anrear,  and  he  taking  measures  to  collect  it,  the  defendant  Joseph 
Naylor  made  an  arrangement  with  the  defendant  Coe,  by  which 
the  latter  was  to  advance  the  amount  of  Howard's  mortgage,  upon 
consideration  of  a  purchase  of  cigars,  by  Naylor — ^Naylor  to  have 
the  mortgage  assigned  by  Howard  to  Coe,  and  to  make  good  to 
Goe  any  deficiency  that  might  arise  on  a  sale  of  the  mortgaged 
property. 

'*  That  said  Naylor  negotiated  such  arrangement  with  said  How- 
ard, and  settled  its  terms ;  that  it  was  carried  out  by  an  instrument^ 
dated  24th  March,  1855,  by  which,  in  consideration  of  the  sum  of 
$14262.42,  agreed  to  be  paid  to  Howard,  he  agreed  to  sign  over 
to  Coe  the  mortgage  held  by  him ;  that  Coe,  on  the  12th  of  April, 
paid  the  sum  of  $9266.42,  making,  with  6000,  previously  paid  by 
Coe,  the  whole  of  said  sum  so  agreed  to  be  paid  to  said  Howard, 
but  no  formal  assignment  was  made  to  Howard  by  Coe. 

'^  That,  just  before  this  arrangement  between  Howard  and  Coe, 
the  defendant,  Joseph  Naylor,  in  consideration  that  plaintiff 
B.— n.  14 
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would  forbear  to  enforce  his  mortgage^  again  yerballj  juromised 
and  undertook  to  pay  the  amount  of  said  morlgage,  less  the 
deduction  of  $1600  previously  agreed  upon,  and  plaintiff  did  so 
forbear. 

*^  That,  upon  the  conclusion  of  the  transaction  between  Howard 
and  Coe,  the  defendant  Joseph  Kajlor  took  measures  to  make 
a  sale  of  the  property  in  the  Irving  House,  under  the  said  How- 
ard mortgage.  He  employed  an  auctioneer,  and  had  an  inven- 
tory made  under  his  direction.  .  The  articles  were  appraised  at 
$16,756.03,  as  what  they  would  bring  for  cash  at  auction,  and  were 
sold  on  thQ  8d  of  May,  1865,  under  the  direction  of  said  Naylor, 
producing  a  little  over  $^^00.  The  sale  was  made  by  roomS| 
and  ia  a  way  calculated  to  prevent  a  £iir  value  being  obtained. 
Said  Joseph  Nay  lor  purchased  the  whole,  with  some  inconsidera- 
ble exceptions,  and  then  repaid  Coe  on  the  5th  of  May,  $8189.40, 
and  on  the  7th  of  May,  $6064.94,  being  the  amount  of  Coe's 
advance  and  interest,  both  these  sums  coming  from  Naylor. 

''  That  the  conduct  of  said  Joseph  Kay  lor,  in  effecting  the  said 
arrangement^  between  said  Howard  and  Coe,  and  in  the  sale  and 
other  proceedings^  under  said  Howard  mortgage,  was  fraudulent 
against  the  plaintiff  and  a  breach  of  faith  towards  him,  and 
amounted,  virtuallyi  to  a  payment  by  said  Naylor,  out  of  his  own 
funds,  of  the  Howard  mortgage,  which  was  thus  satisfied  and 
extinguished. 

^'  That  said  Joseph  Naylor  has  never  paid  any  part  of  the 
amount  due  to  the  plaintiff,  upon  his  said  mortgage,  and  plaintiff 
is  still  the  owner  and  holder  thereof,  and  of  the  note  of  $11,654.37, 
which,  with  interest  from  the  22d  September,  1853,  became  and 
fell  due  on  the  4th  January,  1855,  and  still  remains  unpaid,  and 
was  the  amount  for  which  said  Naylor  then  remained  a  security. 

^*  That,  on  or  about  the  2d  dc^y  of  June,  1856,  the  defendant 
Joseph  Naylor  executed  and  delivered  to  the  defendant  Peter 
Naylor  a  chattel  mortgage,  bearing  that  date,  to  secure  the  pay- 
ment of  a  promissory  note,  bearing  the  same  date,  made  by  said 
Joseph  Naylor  to  said  Peter  Naylor,  for  the  sum  of  $10,000,  pay- 
able on  demand,  of  and  upon  the  furniture  and  fixtures  in  the 
said  Irving  House,  embracing  the  furniture  and  fixtures  so  pur- 
chased by  said.  Naylor  at  the  sale  of  the  3d  May,  1855,  under  said 
Howard's  mortgage,  which  said  mortgage  to  said  Peter  Naylor 
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was  duly  filed  in  the  fillister's  Office  of  the  Oity  and  County  of 
New  York,  on  the  29d  June,  1856. 

''That,  of  the  said  Bom  of  $10,000,  which  the  said  mortgage  to 
Peter  Najlor  purported  to  seenre,  the  sum  of  $6688.13  was  for 
cash  and  notes  loaned  and  advanoed,  by  said  Peter  Najlor,  to  and 
fyr  the  said  Joseph  Naylor,  upon  the  Mth  of  said  mortgage,  bat 
the  reaidae,  to  wit,  $8811.87,  was  a  former  debt^  aiising  oat  of 
notes^  or  endorsementB,  previoosly  made  by  said  Peter  Naylor  for 
said  Joseph  Naylor. 

''That,  said  Peter  Naylor  does  not  appear  to  have  had  any  notice, 
at  the' time  of  reoeiving  said  mortgage,  of  the  lien  or  daim  of  the 
plaintiff  npon  the  mortgaged  property. 

'^I  therefore  find  and  decide,  that  the  plaintiff's  mortgage,  not- 
withstanding the  sale  of  the  8d  May,  1865,  under  the  mortgage 
given  to  Daniel  D.  Howard,  remained,  after  that  sale,  a  valid  and 
subsisting  security,  as  agabist  the  defendant  Joseph  Naylor,  for 
the  amount  remaining  due  thereon,  less  the  sum  of  $1500,  with 
interost  from  February  10th,  1865,  agreed  to  be  deducted  there* 
firom  as  aforesaid,  upon  aU  the  property  emlwaoed  in  said  mortgage, 
and  after  the  repayment,  by  the  said  Joseph  Naylor  to  Charles  A. 
Ck>e,  of  the  amounts  advanced  by  said  Coe  to  Daniel  D.  Howard, 
was  the  prior  lien  and  incumbrance  on  said  property,  subject  to 
the  deduction  therefrom  of  the  sum  aforesaid. 

"  That  the  defendant  Jo6q>h  Naylor  is  personally  liable  for  the 
amount  due  on  said  mortgage,  deducting  the  sum  of  fifteen  hun« 
dred  dollars  and  interest  from  the  10th  day  oi  February,  1855, 
and  that  plaintiff  is  entitled  to  judgment  against  him  accordingly. 

"  That  the  mortgage,  to  the  defendant  Peter  Naylor,  is  not  en- 
tifled  to  a  preference  over  the  said  mortgage  of  the  plaintifE|  but  is 
a  subsequent  lien,  or  incumbrance,  and  is  subject  thereto. 

"And  it  appearing  that  the  said  mortgaged  property  has  been 
sold,  under  a  stipulation  between  the  parties,  and  the  proceeds  re* 
edved  by  the  defendant  Peter  Naylor,  the  plaintiff  is  entitled  to 
judgment^  that  the  defendant  Peter  Naylor  pay  to  said  plaintiff 
out  of  the  proceeds  of  said  sale,  his  costs  herein,  against  the  de* 
fendants,  and  the  amount  of  his  said  m<»igage  debt — ^to  wit^  the 
som  of  $11,664.87,  with  interest  firom  the  22d  day  of  September, 
1868,  deducting  the  sum  of  $1600,  with  interest  thereon  fit>m  the ' 
10th  of  February,  1866— and  that  the  defendant  Joseph  Naylor 
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pay  to  the  plaintiff  any  deficiency  there  may  be,  after  applying 
Buch  proceeds." 

The  judgment  rendered  thereupon,  exdusLve  of  its  redtals,  ia 
as  follows,  viz. : — 

"It  is  hereby  adjudged,  in  accordance  with  the  decision  of  said 
Justice,  that,  at  the  sale  of  the  property  in  the  Irving  House,  made 
on  the  10th  February,  1865,  by  Greorge  Taylor,  assignee,  as  stated 
in  the  complaint,  said  property  was  sold  expressly  subject,  among 
other  liens  and  incumbrances,  to  the  mortgage  of  the  plaintiff  de* 
scribed  in  the  complaint ;  that  the  purchase,  made  at  such  sale^ 
though  in  the  name  of  the  defendant  Gtdlier,  was,  in  &ct,  thd  pur- 
chase of  the  defendant  Joseph  Naylor,  who  immediately  went  into 
possession  of  the  Irying  House,  and  occupied  the  same  during  the 
residue  of  the  term,  which  had  been  granted  to  the  plaintiff  and 
William  H.  Burroughs. 

«  That  defendant  personally  assumed  the  payment  of  the  amount 
due  plaintiff,  on  his  said  mortgage,  on  the  said  10th  day  of  Feb- 
ruary, 1856,  less  a  deduction  of  $1500,  which  plaintiff  agreed  to 
make,  and  is  liable  therefor. 

"  That  the  conduct  of  the  defendant  Joseph  Naylor,  in  effect* 
ing  the  arrangement  for  the  purchase,  by  the  defendant  CSoe,  of  the 
mortgage  held  by  Daniel  D.  Howard,  mentioned  in  the  complaint^ 
and  the  sale  of  mortgaged  property  made  on  the  8d  day  of  May, 
1865,  under  the  said  mortgage,  was  fraudulent,  and  the  said  sale 
void  as  against  the  plaintiff  and  did  not  discharge  the  lien  of  his 
mortgage  upon  the  said  property,  as  against  the  defendant  Joseph 
Naylor. 

"  That  the  defendant  Joseph  Naylor,  shortly  after  said  sale,  re- 
paid to  said  Coe  the  moneys  paid  by  him  to  said  Howard,  on  ao- 
count  of  said  mortgage  of  said  Howard,  which  was  thereby  diA- 
charged  and  extinguished,  and  plaintiff's  mortgage  remained  the 
prior  lien  and  inewmbraiBee  on  the  propertjr. 

"  That  no  part  of  the  said  mortgage  debt  of  plaintiff  has  been 
paid,  but  the  same  is  still  due  and  unpaid  to  the  plaintiff,  who  is 
the  owner  and  holder  thereof)  and  it  is  hereby  adjudged,  that 
plaintiff  recover  the  sum  secured  by  said  mortgage,  with  the  de- 
duction aforesaid,  against  the  defendant  Joseph  Naylor,  amount- 
ing,  with  interest,  at  the  date  hereof,  to  the  sum  of  twelve  thou- 
sand two  hundred  and  twenty-eight  dollars  and  seventy-two  cents. 
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"  That  the  m<»rl;gage  to  the  defendant  Peter  Naylor,  mention- 
ed in  his  answer  herein,  is  not  entitled  to  a  preference  oyer  the 
said  mortgage  of  the  plaintiff  but  it  is  a  subsequent  lien  and  in- 
combrance,  and  subject  thereto. 

^^  And  it  appearing,  from  the  stipulations  herdn,  that  the  mort- 
gaged prop^tj  has  been  sold,  and  the  proceeds  received  by  the 
defendant  Peter  Kajlor,  it  is  further  ordered  and  adjudged  that 
said  defendant  Peter  Naylor,  out  of  said  proceeds,  pay  to  the 
plaintifi)  or  his  attorneys,  the  sum  of  $872.07,  adjudged  to  the 
plaintiff  for  his  costsand  charges  in  this  action,  with  interest  from 
tiie  date  hereoi^  and  also  the  sum  of  $12,328.72,  so  adjudged  as 
aforesaid,  against  the  defendant  Joseph  Naylor,  with  interest 
firom  the  date  hereof  and  that  incase  the  said  proceeds  be  insuffi- 
cient to  pay  the  said  amounts  and  interest^  tiie  said  defendant^ 
Peter  Naylor  report  to  this  Court  the  proceeds  so  received  by 
him,  and  his  disposition  thereof  specifying  the  amount  of  such 
deficiency,  and  ^t  the  defendant  Joseph  Naylor  pay  the  same 
to  plaintiff:" 

Judgment  was  entered  on  the  S2d  of  April,  1866.  The  stipu- 
lations, referred  to  in  the  judgment^  formed  part  of  the  case,  and, 
exclusive  of  the  title  of  this  action,  read  thus^  viz. : — 

"The  plaintitf  hereby  stipulates  not  to  interfere  with,  or. ob- 
struct^ by  enforcing  the  injunction  herein,  or  otherwise,  the  sale 
of  the  furniture  and  other  personal  property  in  the  Irving  House, 
embraced  in  the  mortgage  to  the  plaintiff  in  the  complaint  men- 
tioned, now  advertised,  under  the  direction  of  the  defendant  Pe- 
ter Naylor,  by  Henry  H.  Leeds  k  (To.,  auctioneers;  and  said  de- 
fendant Peter  Naylor,  in  consideration  thereof  hereby  stipulates 
and  agrees  with  the  plaintiff,  as  follows : 

"  That  the  net  proceeds  of  said  sale,  deducting  the  auctioneers' 
fees  and  charges,  shall  be  consid^^  a  fund  in  Court,  subject  to 
the  judgment  that  may  be  entered  in  this  action,  to  the  same  ex- 
tent that  the  property  itself  would  be,  if  not  sold ;  that  the 
amount  of  said  net  proceeds,  over  and  above  the  sum  which  the 
mortgage  from  Joseph  Naylor  to  Peter  Naylor,  mentioned  in  the 
answer  of  said  Peter  Naylor  herein,  purports  to  secure,  shall  be 
forthwith  deposited  in  the  New  York  life  Insurance  and  Trust 
Company,  to  abide  the  judgment  of  this  Court;  and  that  the 
amount  of  said  proceeds,  received  by  the  said  Peter  Naylor,  under 
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said  moTtgage,  lie  will  retain,  subject  to  the  judgment  of  this 
CSoort;  and  that  he  will  file  satis&ctcvy  security,  by  bond,  with 
one  surety,  to  pay  oyer,  or  deposit  the  same,  as  may  be  adjudged 
by  said  CSourt,  unless  he  appeal  from  such  judgment,  and  give  se* 
curity  to  stay  the  execution  thereof  according  to  law. 

"  And  the  said  Peter  Naylor  stipulates  and  agrees  that  the  total 
net  proceeds  of  said  sale,  less  auctioneers'  fees  and  charges  as 
aforesaid,  shall  be  paid  over  by  the  auctioneers  to  him,  the  said 
Peter  Naylor,  and  be  by  him  deposited  or  held  as  aforesaid,  and  that 
no  part  thereof  shall  be  paid  to  the  said  Joseph  Naylor,  and  noth* 
ing  herein  contained  is  to  be  considered  as  waiving  the  right  of 
the  plaintiff  to  treat  as  a  violation  of  the  injunction  in  this  action 
any  interference  by  the  defendant^  Joseph  Naylor,  with  the  said 
property  or  proceeds  thereof. 

"  This  stipulation  not  to  apply  to  the  sale  of  the  pn^rtj  in  said 
Irving  House,  not  embraced  in  the  plaintiff's  mortgage,  or  the 
proceeds  thereof,  nor  to  bind  the  said  Peter  Naylor  to  proceed 
with  the  sale  of  any  property  which  he  shall  not  consider  to  be 
correct^  covered  by  Ids  mortgage.  Pjbixb  Naylob. 

"  New  York,  February  25, 1866. 

"  Sfkir  &  Nash,  I^Ts  Attya:' 

SEOONB  STIPULATION. 

"  An  auction  sale  having  been  made,  by  E.  H.  Leeds  k  Co.,  auo* 
tioneers,  of  the  furniture  and  other  personal  propertj  contained 
in  the  Irving  House,  which  sale  Joseph  Najlor  claims  embraces, 
besides  the  property  referred  to  in  and  covered  by  the  forgoing 
stipulation,  other  property  of  Joseph  Naylor,  not  covered  by  the 
plaintiff's  mortgage,  but  without  specific  separation  of  the  prop- 
erty sold  by  direction  of  Peter  Naylor,  in  accordance  with  such 
stipulation,  firom  the  other  property  so  sold  by  direction  of  Joseph 
Naylor,  and  there  having  been  as  yet  no  ascertainment  of  the 
respective  proportionsof  the  proceeds  of  sale,  which  arise  from  such 
sources  respectively,  and  the  said  Joseph  Naylor  having  directed 
the  said  auctioneers  to  pay  over  his  proportion^  if  any  of  such 
proceeds  to  said  Peter  Naylor,  it  is  agreed  that  the  whole  amount 
received,by  Peter  Naylor,  as  net  proceeds  of  the  sales  aforesaid, 
as  well  by  virtue  of  such  order  or  direction  of  Joseph  Naylor  as 
otherwise,  shall,  aAer  first  reserving  thereout  the  amount  of  said 
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Peter  Naylor's  mortgage,  as  mentioned  in  said  stipnlationf  be 
depodted  by  said  Peter  Naylor  in  the  New  York  life  Insurance 
and  Tmst  Company,  there' to  remain  nntil  it  shall  be  ascertained 
in  tiiis  soit^  or  by  some  other  proceeding  to  which  the  plaintiff 
shall  be  a  par<y,  what  proportion  thereof  arises  firom  the  sale  of 
the  property  embraced  in  the  plaintiff^s  mortgage,  which  portion 
only  shall  be  subject  to  the  provisions  of  the  foregoing  stipula- 
tion. It  being  understood)  that  although  no  portion  of  the  fiind, 
so  deposited,  is  to  be  actually  withdrawn,  until  judicial  ascertain- 
ment of  the  respective  proportions  thereof  as  aforesaid,  except  in 
case  of  a  determination  in  this  suit,  to  the  effect  that  the  plaintiff 
has  no  lien  *thereon,  yet  nothing  herein  contained,  nor  tiie  said 
Joseph  Naylor^s  permitting  the  whole  proceeds  to  be  deposited 
as  aforesaid,  shall  prevent  the  said  Joseph  Naylor  from  making, 
in  the  mean  time,  any  lawful  transfer  or  disposition  of  his  inter- 
est in  the  fund,  so  remaining  on  deposit^  subject  to  such  rights  as 
the  plaintiff  may  have  (if  any)  by  reason  of  the  pending  of  this 
action,  and  of  the  matters  involved  therein. 

''Nothing herein  contained  is  to  be  considered  as  waiving  the 
injunction  order  herein,  except  so  far  as  to  sanction  the  auction- 
eers' sale,  the  plaintiff  claiming  to  enforce  said  injunction  against 
any  act  of  the  defendant  Joseph  Naylor,  in  respect  to  the  pro- 
ceeds of  such  sale,  in  fraud  of  the  plaintiff's  rights  in  this  action. 

"  Pbter  Naylor. 
"  Dated,  March  8, 1856.  Speib  k  Nash,  Plff'a  Attys:^ 

The  defendants,  who  appealed,  duly  filed  exceptions  to  the  de- 
cision. 

On  tiie  trial,  Joseph  Naylor  objected  to  the  admission  of  any 
evidence  tending  to  prove  a  parol  agreement,  by  him,  to  assume 
the  debt^  owing  by  Bradley  and  Burroughs  to  the  plaintiff.  The 
objection  was  overruled,  and  such  evidence  received,  and  he  ex- 
erted to  the  decision. 

So  much  of  the  evidence  given,  as  is  necessary  to  be  stated, 
will  be  found  in  the  opinion  of  the  Court 

Wm.  M.  EvariSj  for  the  appellants,  made  and  argued  the  fol- 
lowing points : — 

L  The  evidence  does  not  prove  any  verbal  agreement  by  Jo- 
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seph  Najlor  to  pay,  either  the  debt  to  Howard,  or  the  debt  to  the 
plaiiiti£  There  is  no  proof  of  any  verbal  agreement,  by  Joseph 
Naylor,  to  aasome  Bradley's  debt  to  the  plaintifF,  prior  to  the  pur- 
chase, by  Joseph  Naylor,  from  the  assignee  of  Bradley  k  Bu]> 
roughs,  February  10, 1855. 

n.  Such  a  verbal  promise,  if  proved,  and  upon  a  valid  consid- 
eration proved,  being  for  the  payment  of  an  existing  debt  of  an- 
other,  would  be  wholly  void  under  the  Statute  of  Frauds,  for 
want  of  a  writing.  Bradley  remained  always  bound  to  the  plain- 
tiff for  the  debt^  and  the  mortgaged  property,  also,  was  bound 
to  him.  So,  for  any  payment,  on  account  of  the  debt  assumed,  be* 
yond  the  proceeds,  or  value,  of  the  mortgaged  property,  Bradley 
would  have  been  liable  to  Joseph  Naylor,  unless  for  the  reason 
that  such  payment  might  be  held  voluntary. 

IIL  The  foreclosure  of  the  prior  mortgage,  to  Howard,  was 
vaUd  and  bonaJUky  and  the  sale  vested  in  Joseph  Naylor  a  title^ 
dear  of  the  second  mortgage,  whether  Joseph  Naylor  was  per- 
sonally liable  for  the  second  mortgage  debt  or  not 

17.  If  the  foreclosure  sale  was  not  regular  and  valid,  then  the 
mortgage  was  not  satisfied  thereby,  and  it  is  now  to  be  first  paid 
firom  the  proceeds  of  the  mortgaged  property. 

Y.  In  either  alternative,  the  new  mortgage  to  Peter  Naylor,  in 
good  fidth  and  without  notice,  is  a  better  lien  than  the  plaintifTs. 
To  give  the  plaintiff's  mortgage  a  better  place,  upon  the  mort- 
gaged proper^,  than  belonged  to  it,  by  its  own  contract,  at  the 
expense  of  Peter  Naylor's  lien,  which  is  supported  upon  the  title 
made  through  the  prior  mortgage  to  Howard,  is  grossly  inequi- 
table. 

YL  But,  supposing  that  the  foreclosure  sale,  under  Howard's 
mortgage,  is  open  to  impeachment^  in  equity,  as  against  the 
plaintiff,  yet  such  latent  equity  cannot  override  the  lien  acquired 
bona  Jidej  without  notice,  and  for  value,  by  Peter  Naylor,  while 
the  legal  title  and  possession,  made  and  delivered  under  such 
foreclosure  sale,  was  in  Joseph  Naylor,  his  mortgagor.  Peter 
Naylor's  equities  are  perfect^  and  he  has  the  legal  title  besides. 

&  P.  Nash,  for  the  plaintiff. 

I.  The  findings  of  fistct,  by  the  Judge  at  Special  Term,  are  aU 
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fiillj  warranted  by  the  eyidenoe ;  and  they  will  m>%  therefore,  be 
distorbed  on  appeal. 

n.  Joseph  Naylor  himself  was  the  par^  equitably  botmd  to 
pay  the  greater  portion  of  the  debt  dae,  on  the  Howard  mortgage, 
on  the  lat  of  May,  1865,  irrespectiye  of  his  having  assumed  the 
payment  of  that  mortgage.  The  mortgage  was  to  secure  the  rent 
of  the  premises,  and  Naylor  had  the  use  of  them  from  the  10th 
of  February.  The  whole  sum  paid  Howard  was  $14,254.42,  all  of 
which,  except  $6,266.97,  accrued  during  Joseph  Naylor's  tenancy. 

nL  Joseph  Naylor's  agreement  with  the  plaintiff  to  assume 
and  pay  the  Howard  mortgage,  and  also  to  assume  and  pay 
plaintiff's  mortgage,  was  a  valid  agreement  It  was  founded  on 
a  valuable  consideration,  namely,  plaintiff's  agreement  to  forbear 
and  to  remit  $1500  of  his  claim.  It  was  made  just  before  Naylor 
became  the  purchaser  of  the  property,  and  was  explicitly  re* 
newed  and  affirmed  after  he  had  purchased  and  become  the 
owner  of  the  property  on  which  the  mortgages  were  liens.  (2 
Kent's  Comm.  465 ;  Seaman  v.  Seaman^  12  Wend.  881 ;  Elting  v. 
Yanderlyri^  4  Johns.  287 ;  Mopes  v.  Sj/dney^  Oro.  Jac  688 ;  Char- 
ier  V.  Stevens^  8  Denio,  88.) 

lY.  Joseph  Naylor's  agreement  to  pay  plaintiff's  mortgage, 
less  $1600,  was  not  only  founded  on  a  valuable  consideration, 
but  was  not  within  the  Statute  of  Frauds,  and  was  therefore 
valid,  though  not  in  writing.  The  statute,  avoiding  promises  not 
in  writing  ''  to  answer  for  the  debt,  default  or  miscarriage  of  an* 
other  person,"  (2  B.  S.  186,  §  2,  sub.  2,)  does  not  apply  to  the 
case  where  the  party  promising  receives  property  wherewith  to 
pay  the  debt  he  assumes,  and  becomes,  as  between  himself  and 
the  original  debtor,  the  principal  debtor,  and  bound  to  pay  the 
debt  as  his  own,  the  original  debtor  standing  to  him  in  tiie  rela- 
tion of  a  surety.  {Ktngsky  v.  Balcomej  4  Barb.  181 ;  Meroein  v. 
Andrusj  10  Wend.  461 ;  Murray  v.  Smiih,  1  Duer,  412 ;  Lippbnr 
cot  V.  AsJifidd,  4  Sandf.  S.  0.  Rep.  611 ;  Wyman  v.  Smith,  2  Id. 
881 ;  Blyer  v.  Munholland,  2  Sandf.  Ch,  478 ;  Bark^  v.  Bucklin,  2 
Denio,  45 ;  Nelson  v.  BoynUm,  8  Mete.  896 ;  TroUer  v.  Hughes,  2 
Kern.  74.)  That  is  this  case.  Naylor  bought  this  property,  a 
balance  of  the  purchase  money  being  still  unpaid,  subject  to  the 
mortgage  which  secured  that  balance,  and  assumed,  personally,  to 
pay  the  mortgage.    He  thus  became  the  principal  debtor,  and,  as 
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to  him,  Bradley  and  BarroughSi  the  original  promisors,  stood  in 
the  place  of  sureties.    {TroUer  v.  Hughes^  2  Kern.  74,  79.) 

V.  The  re-payment  to  Coe,  by  Joseph  Naylor,  of  the  dmonnt 
advanced  by  him  to  take  np  the  Howard  mortgage,  extinguished 
it  While  Coe  remained  unpaid,  it  may  have  continued  valid  in 
his  hands  for  his  security;  but,  when  Joseph  Naylor  repaid  his 
advance,  the  lien  of  the  mortgage  was  gone.  Joseph  Naylor  so 
considered  it,  when  he  mortgaged  the  same  property  to  Peter 
Naylor,  within  a  month  afterwards.  Wherever  the  money,  which 
goes  to  pay  off  a  mortgage,  comes,  in  &ct,  no  matter  through  what 
covered  and  tortuous  channels,  from  tbe  owner  of  the  equity  of 
redemption,  it  discharges  the  lien ;  and  this  is  foxmd  by  the  de- 
cision to  be  the  &ct  in  this  case. 

YI.  But  it  is  contended,  that  before  the  mortgage  was  extin- 
guished, plaintiff's  rights  were  also  destroyed  by  the  sale  of  the  Sd 
May.  This  would  be  so,  had  that  been,  in  reaHly,  a  proceeding,  on 
the  part  of  Coe,  to  collect  his  money,  fairly  and  honestly  conducted ; 
but  the  decision  finds  it  to  have  been,  in  fiust,  a  proceeding  on  the 
part  of  Joseph  Naylor,  the  owner  of  the  equity  of  redemption, 
who  had  personally  assumed  the  payment  of  the  mortgage  he  was 
attempting  to  cut  o£^  and  that  it  was  fraudulently  and  dishonestly 
conducted.  It  therefore  left  plaintiff's  mortgage  an  unforeclosed 
lien,  so  &r  as  Peter  Naylor  was  concerned.  (See  Jencks  v.  Ala> 
mder,  11  Paige,  619.) 

yn.  Aftier  this  pretended  foreclosure,  and  the  repayment  to 
Coe  of  his  claims,  under  the  Howard  mortgage,  that  mortgage 
being  extinguished,  and  plaintiff's  mortgage  not  foreclosed,  Joseph 
Naylor  held  the  property,  subject  to  plaintiff's  mortgage,  and  sub- 
sequent purchasers,  or  mortgagees  from  him,  took  also,  subject  to 
that  mortgage.  Peter  Naylor's  rights  are  not,  therefore,  para- 
mount to  plaintiff's. 

The  purchaser  of  personal  property  buys  at  his  own  peril, 
acquires  the  title  of  his  vendor  only,  with  all  its  defects,  subject 
to  all  specific  liens  upon  it,  except — ^first,  where  the  property  is 
negotiable  paper,  purchased  in  good  faith,  for  a  valuable  considera- 
tion ;  second,  where  the  purchaser  buys  of  a  party  in  possession, 
upon  whom  the  true  owner  has  voluntarily  conferred  an  apparent 
light  to  sell,  or  entrusted,  with  such  documents  as  constitute  iniir 
eta  of  title.    (&Zto  v.  Evei^  20  Wend.  267 ;  Herring  v.  WU- 


NEW  YORK— DECEMBEB,  1867.  219 

Doottttl*  T.  Haylor. 

brdj  2  Saiid£  S.  0.  Bep.  419;  Wood  r.  Oolvm,  2  Hill,  666; 
ffeabody  t.  I^hnUm,  8  Barb.  GL  461.) 

if  Peter  Naylor  had  bonght,m  good  &it1i,  at  the  pretended  fore- 
cIoBnre  sale,  and  paid  his  money,  he  might  have  come  within  the 
ivlej  because  Coe  was  ostensibly  exercising  a  valid  power  of  sale, 
bat  he  claims  under  Joseph  Naylor,  to  whom  that  sham  sale  was 
no  protection. 

Yin.  But  if  Peter  Naylor's  mortgage  is  to  be  oonsidered  prior 
to  plaintiff's,  it  can  only  be  so  considered  to  the  extent  of  his 
new  advance.  His  prior  debt  must  be  deducted.  {Boot  v.  tVeru^ 
IS  Wend.  670 ;  Bay  Y.Birdaeye,  6  Denio,  619.) 

Bt  thx  CiouBT.  BoswoRTH,  J. — ^At  the  date  and  upon  the 
execution  of  the  agreement  of  the  24ih  of  March,  1866,  between 
Howard  and  Coe,  independent  of  the  question  of  the  extent  tcf, 
and  the  manner  in  which  the  rights  and  liabilities  of  either  of  the 
parties  may  have  been  affected  by  any  parol  promise  of  J.  Naylor, 
to  pay  the  mortgage  held  by  Howard,  and  Ae  mortgage  held  by 
the  plaintiff  the  rights  and  liabilities  of  the  parties,  according  to 
the  &cts,  as  found,  were  as  follows : — 

Joseph  Naylor  was  the  owner  of  the  leases,  furniture  and 
fixtures  of  the  Howard  House,  subject  to  a  mortgage,  executed  by 
the  plaintiff  and  Burroughs  to  Howard,  on  the  27th  of  Septem- 
ber, 1862.  This  was  the  first  lien.  Such  ownership  was  also 
subject  to  a  mortgage,  covering  the  same  property  as  the  first,  and 
some  chattels,  in  addition,  executed  by  EL  Bradley  and  Burroughs, 
to  the  plaintiff  on  the  22d  of  September,  1863.  This  was  a 
seoond  lien.  The  otiier  mortgages  and  liens,  to  which  such  owner* 
ship  was  subject,  not  being  material  to  the  decision  of  any  ques* 
tbn  presented  by  this  appeal,  need  not  be  mentioned. 

Under  the  agreement  between  Howard  and  Coe,  of  the  24th  of 
March,  1866,  the  Howard  mortgage  was  a  valid  and  available 
security,  in  the  hands  of  Coe,  for  the  amount  of  his  advances^ 
bdng  $14,254.42. 

Although  it  is  not  so  stated,  as  a  part  of  the  fiu^ts  found  by  the 
Courts  yet  the  testimony  is  uncontradicted,  that  the  plaintiff  as- 
sraited  to  the  execution,  by  Howard  to  Coe,  of  the  agreement  of 
the  24th  of  March,  1866. 

Under  such  circumstances,  Coe  had  the  right,  as  against  tlie 
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plaintiff,  to  hare  the  mortgaged  property  sold,  and  the  proceeds 
applied  to  pay,  firsts  the  amount  dae  to  Howard  on  the  mortgage, 
which  he  had  sold  to  Coe.  Any  Ixmafide  purchaser  of  the  prop- 
erly, at  a  regular  and  legal  sale  of  it,  under  the  Howard  mort- 
gage, would  acquire  a  valid  tittle  to  it,  as  against  the  plaintiS 
Any  mortgagee  of  such  property,  under  a  mortgage,  executed  by 
such  a  purchaser,  would  acquire  a  specific  lien  upon  it,  unaflfected 
by  any  claim  of  the  plaintiff  arising  upon  the  mortgage  executed 
to  him,  by  Bradley  and  Burroughs. 

As  against  Coe,  or  any  person  succeeding  to  his  rights,  or  as 
against  any  bona  fide  purchaser,  at  a  regular  sale,  under  the 
Howard  mortgage,  the  plaintiff,  inasmuch  as  he  assented  to  the 
agreement  between  Howard  and  Coe,  such  assent  having  been  re- 
quired by  Howard,  before  he  would  enter  into  the  agreement^  is 
not  at  liberty  to  object,  that  the  sum  which  Coe  agreed  to  pay, 
and  did  pay  to  Howard,  for  the  mortgage,  was  not  owing  upon 
and  secured  by  it 

The  Court,  at  Special  Term,  found,  that  *'ihe  conduct  of  J. 
Nay  lor,  in  effecting  the  arrangement  between  Howard  and  Coe, 
and  in  the  sale  and  other  proceedings  under  said  Howard  mort> 
gage,  was  fraudulent  against  the  plaintiff^  and  a  breach  of  fiuth 
towards  him,  and  amounted  virtually  to  a  payment  by  said 
Naylor,  out  of  his  own  funds,  of  the  Howard  mortgage,  which 
was  thus  satisfied  and  extinguished." 

This  finding  would  seem  to  have  been  stated,  rather  as  a  con* 
elusion  of  law,  than  one  of  fact  It  is  not  found,  as  a  &ct,  that 
these  proceedings  were  designed  and  prosecuted  with  an  intent  to 
defiraud  the  plaintiff  of  the  lien  of  his  mortgage. 

The  evidence  of  Mr.  Bodman  shows,  that  he  had  agreed,  as 
the  authorized  attorney  of  the  plaintiff,  that  the  property  should 
be  sold  under  the  two  mortgages,  and  that  it  was  imnecessary  that 
the  furniture  should  be  sold  in  parcels.  It  is  true,  that  this  agree- 
ment was  part  of  an  arrangement  claimed  to  have  been  made  be- 
tween Bodman  and  J.  Naylor,  by  which  the  latter  was  to  secure 
the  payment  of  the  mortgage  held  by  the  plaintiff,  and  which,  it 
is  claimed,  J.  Naylor  had  pi^viously  agreed  to  pay.  One  of  the 
papers,  which  was  drawn  for  the  purpose  of  effecting  that  arrange- 
ment, was  signed  by  J.  Naylor,  and,  for  aught  that  is  proved  or 
has  been  found,  it  may  £sdrly  be  said,  he  expected  and  believed 
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he  ahonld  indaoe  the  other  peraoDS  to  execute  them,  whose  ezeea- 
tion  of  them,  or  of  either  of  them,  would  hare  been  satis&ctory 
to  Hke  plaintift 

The  fiict^  therefore,  that  the  fomitiire  was  sold  in  lots,  although, 
under  all  the  eircomstanoes,  it  may  operate  as  a  fraud  upon  ^e 
plaintiff  if  held  to  be  an  absolute  foreclosure  of  the  lien  of  his 
mortgage,  as  between  him  and  the  two  Naylors,  was  not  deemed 
by  the  Court  at  Special  Term,  either  of  itself  or  with  the  other 
evidence,  to  justify  the  conclusion  of  an  actual  intent  to  thereby 
defiraud  the  plaintiff  At  all  eyents,  no  such  conclusion  is  stated, 
as  a  fiict  found. 

Whether  the  verbal  promise,  made  by  J.  Naylor  to  the  plain- 
tiff and  the  sale,  considering  the  droumstances  under  which  it 
was  made,  and  tiie  fiict,  that  J.  Naylor  was  the  highest  bidder, 
and  the  purchaser  at  such  sale,  not  only  extinguished  the  How- 
ard mortgage,  both  at  law  and  in  equity,  as  against  the  plaintiff 
but  left  the  mortgage,  held  by  him  c^>erative  as  a  valid  lien  upon 
the  property,  and  made  J.  Naylor  personally  liable  to  pay  to  the 
plaintiff  the  mortgage  held  by  the  latter,  are  the  important  ques- 
tions to  be  determined.  We  will,  first,  ccMunder  the  question  of 
J.  Naylor's  personal  liability* 

The  Court,  at  Special  Term,  found,  as  fiKSta,  that  prior  to^  and 
in  view  of  the  sale  by  Taylor,  the  defendant  Joseph  Naylor,  in 
consideration  of  their  forbearing  payment  of  their  mortgages,  ver^ 
bally  agreed  wi^  Howard,  and  with  the  plaintiff  that  if  he  pur^ 
chased  at  such  sale,  to  assume  and  pay  to  Howard  the  rent  due^ 
and  to  become  due,  to  him,  and  to  the  plaintiff  the  amount  due 
on  lus  mortgage,  upon  his  deducting  $1600  from  the  amount  then 
dae  upon  it,  which  the  plaintiff  then  agreed  to  da 

That  just  before  the  arrangement  between  Howard  and  Coe^ 
of  the  24th  of  March,  1865,  J«  Naylor,  in  consideration  that  the 
plaintiff  would  forbear  to  enforce  his  mortgage,  again  verbally 
promised  and  undertook  to  pay  the  amount  of  said  mortgage,  less 
the  deduction  of  $1600,  previously  agreed  upon,  and  plaintiff  did 
so  forbear. 

On  these  facts  thi^.  Court  concluded,  as  matter  of  law,  that  J. 
Naylor  was  personally^ljable  to  pay  the  plaintiff  the  amount  due 
on  the  mortgage  held  by*  the  latter,  less  the  sum  of  $1600,  and 
<»dered  a  judgment  in  &vor "O^.the  plaintiff  against  J.  Naylor,  for 
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any  defidencj  in  the  piooeeds  of  the  moitgaged  property  to 
satisfy  that  much  of  the  iliortgage  debt 

We  have  no  doubt^  that  a  clear  and  expiess  agreement  of  J. 
Naylor,  as  owner  of  the  property  subject  to  the  mortgage,  to  pay 
the  amount  due  to  the  plaintiff,  or  a  part  of  that  amount,  in  con- 
sideration of  an  equally  distinct  promise  of  the  plaintiff  to  for- 
bear gen«:ally,  coupled  with  actual  forbearance,  or  to  forbear  for 
a  definite  period,  to  interfere  with  the  property  by  a  foreclosure 
of  the  mortgage,  would  be  a  valid  contract,  unless  it  is  essential 
to  its  validi^  that  it  should  be  in  writing,  and  that  the  writing 
express  such  consideration. 

The  damage  to  the  plainti£^  from  delaying  to  enforce  his 
securities,  and  by  abating  a  part  of  his  claim,  in  consequence  of 
such  an  agreement,  or  the  benefit  to  Joseph  Naylor,  from  being 
permitted,  in  consequence  of  such  an  agreement,  to  retain  the  poe- 
aession  and  use  of  the  property,  and  make  such  profitable  dispo- 
ation  of  it  as  opportunities  might  offer,  would  be  a  sufficient  con* 
fidderation  for  such  an  agreement 

The  evidence  on  this  subject  is  somewhat  loose  and  indetermin- 
ate. Mr.  Bodman,  who  negotiated  on  the  part  of  the*  plaintiff 
with  J.  Naylor,  says,  that  a  short  time  prior  to  the  sale  by  Taylor, 
"  I  agreed  with  him,  (J.  Naylor,)  on  Doolittle's  behalf  to  defer 
proceeding  upon  Doolittle's  chattel  mortgage,  and  he  said  he 
would  pay  Doolittle  the  amount  due  on  that  mortgage,  leas 

$1600*" "  and  he  would  buy  the  property  at  the  sale  which 

was  then  contemplated." ^'  I  told  Naylor  I  wanted  some  se- 
curity for  his  performance  of  that  agreement" "  Naylor  aa* 

sured  me  he  would  do  what  he  had  agreed  to  do,  and  he  was  able 
to  do  it"  That  the  plaintiff  should  be  paid,  was  re-affiimed  on 
the  day  of  the  sale^ 

When  the  agreement  between  Howard  and  Coe  was  ready  to 
be  executed,  Bodman's  assent  to  it,  as  agent  of  Doolittle,  was  re* 
quired.  J.  Naylor  assured  him,  that  he  would  carry  out  his  ar* 
xangements  with  Bodman,  and  that  Doolittle  should  have  his 
money,  or  words  to  that  effect  Bodman  stated,  that  he  should 
rely  on  these  assurances^  and  gave  his  assent^  and  advised  the 
plaintiff  of  it 

Matters  remained  in  this  position,  as  betwe^x  the  plaintiff  and 
J.  Naylor,  until  the  11th  of  April,  on  which  day  another  inter- 
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yjffw  took  place  between  J.  IJ^aylor  and  Bodman.  From  thai 
time  there  were  negotiations  between  them,  for  a  eboxi  period, 
with  a  view  to  put  their  agreement  or  undeistanding  in  a  preciae 
and  definite  form,  or  to  come  to  some  definite  and  aatiafaetory 
arrangement  The  written  agreements  which  were  drawn  to 
eiffect  that  objec^  the  form  and  tenns  of  which  were  assented  to, 
and  one  of  which  was  executed  by  J.  Kajlor,  fixed  the  first  of 
May,  1865,  as  the  day  on  which  the  plaintiff  should  be .  paid, 
^ther  in  cash,  or  by  endorsed  notes. 

By  each  of  these  two  instruments,  Doolittle  was  to  sell,  and 
Joseph  Nay  lor  was  to  purchase  the  note  made  by  Henry  Bradley, 
and  the  chattel  morl^page  which  ihe^  plaintiff  held  as  security  for 
the  payment  of  the  note. 

,  The  agreement  first  drawn  was  not  executed  by  any  one.  That 
secondly  drawn  was  executed  by  Joseph  Naylor  and  John  A. 
Bidwell,  but  because  it  was  not  executed  by  Mr.  Ck)e,  the  plaintiff 
declined  to  accept  it 

The  plaintiff  had  then  a  suit  poiding  agunst  Joseph  Naylor, 
to  restrain  him  from  removing  the  furniture  from  the  Irving 
House,  and  as  early,  as  the  17th  of  April,  1866,  had  obtained  a 
tempcxrary  injuncti<m,  and  had  given  notice  of  moving  lor  a  per- 
manent injunction. 

That  motion  was  adjourned  fi^Mn  day  to  day,  for  a  few  days^ 
while  the  plaintiff  and  J.  Naylor  were  negotiating,  with  a  vie^  to 
e(»ne  to  some  definite  result,  and  when  the  second  written  agree* 
ment  was  rejected,  the  plaintiff  made  his  motion  for  a  permanent 
injunction,  and  the  motion  was  denied  and  the  injunction  dis- 
solved as  early  as  the  80th  of  April,  1866.  That  was  the  end  of 
the  negotiation* 

The  agreement  by  Naylor,  to  pay  the  plaintiff,  is  stated  in  the 
complaint  in  tiiese  words :  *'  And  this  jdaintifl^  on  information 
and  belief  avers  that  it  was  expressly  understood  and  agreed,  be- 
tween this  {daintif^  through  his  agent,  and  said  Taylor,  assignee 
as  aforesaid,  and  said  Naylor  and  Howard  prior  to  said  sale,"  (by 
Taylor,)  ^'  that  said  Naylor  should  pay  tiie  siiid  $2700  in  cadi 
prior  to  aaid  sale,  that  he  should  buy  tiie  furniture  and  fixtures 
at  the  sale,  and  that  when  he  had  done,  so,  he  should  pay  the 
rent,  then  in  arrear,  and  to  become  due,  to  the  said  Howard,  and 
pay  the  amount  due  to  the  plaintiff  with  a  deduction  of  $1500, 
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on  or  before  the  first  daj  of  May  then  next;  and  on  these  con* 
ditions^  relying  on  the  said  Naylor's  assorances  of  his  intention 
and  ability  to  do  so,  the  plaintiff  assented  to  said  sale  and  forbore 
to  enforce  his  said  mortgage.'' 

It  is  not  expressly  averred,  in  this  statement  of  the  alleged 
oontracti  that  Doolitde  agreed  to  forbear,  either  generally  and 
indefinitely,  to  enforce  his  mortgage,  or  nntQ  the  first  of  May  then 
next,  or  at  alL 

In  construing  the  finding  of  the  Court  in  respect  to  the  agree- 
ment^ in  the  light  famished  by  the  pleadings  and  the  eyidence, 
we  must  understand  it  to  be,  that^  prior  to  the  sale  by  Taylor 
as  assigned  Joseph  Naylor  verbally  promised  the  plaintifl^ 
in  consideration  of  "the  plaintiff  forbearing  payment  of  his 
mortgage,"  and  "  verbally  agreed  with  the  plaintiff  to  assume 
and  pay  the  amount  of  plaintift's  mortgage,  upon  his  deduct- 
ing the  sum  of  $1600  firom  what  was  then  due  upon  it,  which 
plaintiff  agreed  to  do."  The  Court  does  not  state,  as  a  fact  found| 
that  the  plaintiff  did  agree  to  forbear.  And  the  subsequently 
stated  &ct,  that  just  before  the  arrangement  between  Coe  and 
Howard  was  concluded,  Joseph  Naylor,  in  consideration  that 
plaintiff  would  forbear  to  enforce  his  mortgage,  again  verbally 
promised  and  undertook  to  pay  the  amount  of  said  mortgage,  less 
the  deduction  of  $1500,  previously  agreed  upon,  and  plaintiff  did 
80  forbear,"  imports  that  the  agreement  on  the  part  of  Naylor 
was  not  only  verbal,  but  conditionaL  He  promised  to  pay  if  the 
plaintiff  would  forbear.  How  long  he  must  forbear  to  make  it 
obligatory  upon  J.  Naylor  to  pay,  is  not  found  by  the  Court  nor 
all^^  in  the  pleadings.  That  the  plaintiff  absolutely  agreed  to 
forbear,  is  not  directly  averred,  nor  expressly  found.  Bat,  not- 
withstanding the  want  of  precision  in  the  language  of  the  com- 
plaint, and  in  that  employed  to  state  the  &cts  found  by  the  Courts 
it  may  fidrly  be  held,  and  be  understood  as  intending  to  mean^ 
that  J.  Naylor  did  agree  to  pay  the  mortgage  held  by  the  plain* 
tifl^  less  $1600,  and  the  plaintiff  agreed  to  deduct  that  sum  and 
give  forbearance,  as  to  the  payment  of  the  residue,  and  the  first  of 
May  thereafter  was  the  time  to  which  forbearance  was  to  be  ex- 
tended, and  payment  made,  and  that  the  agreement  of  the  one 
party,  was  the  consideration  of  that  of  the  other. 

Bat  assuming  it  to  be  sufficiently  proved  and  distinctly  alle^ 
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tiist  J.  Naylor  agreed  to  paj  to  the  plaintiff  the  amoant  of  the 
debt  owing  to  him  by  Bradley,  there  ia  then  presented  the  seriona 
difficnUy,  that  it  was  an  agreement  with  Boolittle  to  pay,  to  him, 
a  debt  which  Henry  Bradley  was  owing  to  him. 

It  was^  therefore,  an  agreement,  not  in  writing,  to  pay  the  debt 
of  a  third  person.  It  was  not  an  agreement  with  tiie  debtor,  npon 
the  receipt  or  purchase  of  something  yaloable  firom  him,  to  pay, 
as  its  agreed  price,  to  his  creditor,  the  debt  owing  to  the  latter  by 
such  debtor.  Such  a  transaction  wonld,  in  eqnity,  hare  made  J. 
Naylor,  as  between  himself  and  such  debtor,  the  principal,  and 
sach  debtor  his  surety,  and  saoh  a  promise  conld  be  enforced  by 
action  at  the  snit  of  the  creditor  of  such  debtor.  {TVotter  y.  Hughes^ 
2  Kern.  74;  Babey  v.  Beed,  9  Paige,  446.) 

Such  a  promise,  if  made,  to  Taylor,  the  general  assignee,  as  he 
was  not  personally  liable  to  pay  the  debt  to  the  plaintifl^  would 
confer  no  rights  upon  the  plaintiJB[|  to  rescHrt  to  Joseph  Naylor. 
{IVoUer  r.  Hughes,  mipra  ;  King  v.  WkMy^  10  Paige,  466.) 

But  the  alleged  verbal  promise  is  found,  as  a  feet,  to  haye  been 
made  to  the  plaintiff  the  creditor.  He  still  retained  the  liability 
of  Henry  Bradley,  his  debtor.  The  promise  was  to  pay  a  debt 
owing  by  Bradley,  and  to  pay  it  to  the  plaintiff,  to  whom  Bradley 
owed  it,  and  the  promise  was  made  to  the  plaintiff  and  Bradley 
was  not  a  party  to  the  transaction. 

It  was,  therefore,  a  promise  jto  the  plaintiff  to  be  answerable 
to  him  for  the  debt  of  Bradley. 

If  the  promise  had  been  cotemporaneous  with  the  creation  by 
Bradley  of  the  debt  to  the  plainti£^  and  of  the  execution  of  tiie 
mortgi^ge,  although  it  might  have  been  made  upon  a  consideration 
sufficient  to  uphold  it,  it  would  be  void,  because  the  promise  was 
not  in  writing;  and  in  a  writing  expressing  the  consideratioB« 
{BrewskT  y.  SOmce,  4  Seld.  207;  Hall  v.  Fwrmer,  6  Denio,  484.) 
That  the  promise  was  made  long  after  the  debt  of  Bradley  was 
eontracted,  does  not  make  a  stronger  case  for  the  plaintiffl  The 
promise  is  collateral  to  the  principal  debt,  and  payment  of  that, 
by  the  principal  debtor,  would  put  an  end  to  all  claims,  of  the 
plaintiff  against  Joseph  Naylor,  based  upon  such  promisa 

In  Smiih  y.  Ives,  (16  Wend.  182,)  it  was  held,  that  forbearance  to 
sue  was  not  a  new  consideration,  taking  the  case  out  of  the  stat* 
ule.    (Watson  y.i2^nda2Z,  20  Wend.  201.) 
B.— n.  16 


226  OASES  IN  THE  SUPEBIOB  OOUHT. 

DooUttle  T.  Naylor. 

It  needs  no  citation  of  authorities  to  show,  that  all  collateral 
promises,  for  the  debt  of  another,  must  be  in  writing,  expressing 
the  consideration. 

In  the  present  case,  it  may  be  said  that  the  consideration  con- 
sisted, not  only  of  the  damage  to  the  plaintiff  from  forbearing  to 
foreclose  the  mortgage,  bnt  of  the  benefit  resulting  to  the  defend- 
ant from  the  use  of  the  mortgaged  property,  in  the  mean  time. 

However  ample  may  have  been  the  consideration,  the  difficulty 
remains,  that  the  contract^  or  promise,  was,  to  pay  the  debt  of  a 
third  person,  and  was  collateral  to  it ;  and  such  promise  was  not 
evidenced  by  a  writiag  subscribed  by  the  defendant,  and  express- 
ing the  consideration.  That  objection,  we  think,  is  fatal  to  the 
plaintiff's  right  to  recover  a  personal  judgment  against  Joseph 
Naylor,  merely  by  force  of  such  promise.  {Looraon  is  Sanders  v. 
Wyman^  14  Wend.  246 ;   Wataan  v.  SandaUf  supra.) 

The  remaining  question  relates  to  the  effect  to  be  given  to  the 
purchase  made  by  Joseph  Naylor,  at  the  mortgage  sale,  as  between 
him  and  the  plaintiff  and  as  between  the  plaintiff  and  Peter  Naylor. 

The  Court)  at  Special  Term,  found  that,  prior  to  the  sale  by 
Taylor,  the  assignee,  Joseph  Naylor  verbally  agreed,  With  said 
Howard  and  the  plaintiff,  that  if  J.  Naylor  purchased,  at  such 
sale,  he  would  assume^  and  pay  to  Howard,  the  rent  due,  and  to  be- 
come due,  to  him,  in  pursuance  of  the  terms  of  his  mortgage,  and 
also  verbally  agreed,  with  the  plainti£^  to  assume  and  pay  the 
amount  of  the  plaintiff's  mortgage,  upon  his  deducting  the  sum 
of  $1600  firom  its  amount,  which  the  plaintiff  agreed  to  do.  This 
promise  of  J.  Naylor  was  based  upon  the  promise  of  the  plaintiff 
to  so  deduct,  and  also  to  forbear  payment  of  his  mortgage. 

We  have  concluded,  as  already  stated,  that  these  &cta,  as  found, 
are  sufficiently  upheld  by  the  evidence,  to  preclude  us  firom  inter- 
fering with  them. 

And,  although  we  have,  also,  concluded  that  no  action  will  lie 
on  such  verbal  promise,  in  favor  of  the  plaintiff  against  Joseph 
Naylor,  and  that  the  former  cannot  recover  a  peraonal  judgment^ 
against  the  latter,  for  the  debt  secured  by  such  mortgage,  merely 
by  force  of  such  promise,  yet  it  does  not  follow  that  such  fact^ 
in  connection  with  the  other  facts  found,  may  not  require  us  to 
hold,  that  the  Howard  mortgage,  as  between  the  plaintiff  and  Jo- 
seph Naylor,  has  been  paid  and  extinguished. 
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It  may ,  on  a  giy en  State  of  fiicts,  bejostlyheldf  that  such  mort- 
gage IB  eztingniflhed,  as  between  the  plaintiff  andJosepb  Naylor; 
and  that  as  between  J.  Najlor  and  any  mortgagee  subsequent  to 
the  plaintiff  J.  Kaylor  has  sncceeded  to,  and  yet  retains  all  the 
rights  of  Howard^  as  first  mortgagee.  {Banardy.  ZecuA^  1  Wil- 
liams, Yt  491.) 

On  the  fisusts,  as  found,  it  must  be  t|Ji:en  to  be  true,  that  the 
plaintiff  foTtboxe,  to  enforce  his  mortgage  by  selling  the  mort- 
gaged property,  from  the  lOth  of  February,  1866,  relying  upon 
the  pionuse  of  J.  Naylor  to  extinguish  the  prior  encumbrance  of 
the  Howard  mortgage,  and  to,  also,  pay  the  mortgage  held  by 
the  plaintifit  Bent  to  Howard  continued  to  accrue,  at  the  rate  of 
$260i.l6,  monthly,  and  to  that  extent,  to  depreciate  the  value  of 
tiie  plaintiff's  mortgage  security.  The  mortgaged  prcqperty  was 
being  daily  much  deterk>rated  in  value,  by  J.  Kaylor's  use  of  it^ 
and  the  value  of  its  use,  in  the  mean  tim^  J.  Naylor  was  permit- 
ted to  realize  and  enjoy,  in  consequence  of  the  reliance  placed 
i^x>n  his  promise  to  pay  both  mortgages. 

Although  it  be  true,  that  when  one,  who  has  become  own^  of 
the  equity  of  redemption,  subsequently  pays  off  a  mortgage  upon 
the  property,  a  court  of  equity  will  sometimes  treat  the  incum- 
bianoe  as  being  kept  alive,  and  the  person  who  has  so  paid  i%  as 
succeeding  to  the  rights  of  such  mortgagee,  yet  it  will  only  do  so 
when  that  course  will  uphold  an  innocent  purpose  of  the  person- 
so  paying,  and  be  injurious  to  no  one. 

We  are  of  the  opinion,  that  the  acts  of  J.  Naylor,  in  procuring. 
Ae  assignment  of  the  Howard  mortgage  to  Coe,  and  in  subse- 
quently selling  the  property,  under  the  mortgage,  and  in  purchas- 
ing it  at  such  sale,  amounted,  in  efEwt^  as  between  him  and  the 
plaintiff  to  an  actual  payment  and  extinguishment  of  that  mort- 

gage» 

Howard  was  pressing  for  lus  money,  and  about  to  foreclose  his 
mortgage ;  J.  Naylor  wished  to  e£G9Ct  some  arrang^nent,  by  which 
Howard  might  be  paid  presently,  while  he,  at  the  same  time,  could 
obtain  further  forbearance. 

He  found,  in  Mr.  Goe,  a  friend,  who  would  advance  the  money, 
on  an  assignment  of  the  security  held  by  Howard,  and  J.  Naylor's 
promise,  to  make  good  any  deficiency.  The  advance  by  Coe  was^ 
as  between  himself  and  J.  Naylor,  virtually,  a  loan  to  the  latter. 
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Bnt  Howard  would  not  aarign  his  mortgage  to  Coe.  without  the 
consent  of  the  plaintiff  was  first  obtained.  And  that  was  only 
obtained  upon  the  reassurance,  by  J.  Naylor,  that  he  would  pay 
the  mortgage  held  by  the  plaintifi^  less  $1600 ;  and  the  confidence 
he  created,  that  he  would  obtain,  presently,  for  the  plaintiff,  satis* 
factory  security,  that  such  payment  should  be  made  on  the  first 
of  May  thereafter. 

Under  such  circumstances,  we  think  it  was  properly  found, 
that  this  transaction,  as  between  the  plaintiff  and  J.  Naylor, 
amounted  to  an  actual  paym^it  and  satisfaction  of  the  Howard 
mortgage.  Assuming  him  to  have  been  honest,  and  acting  in 
good  faith  towards  the  plaintiff  in  making  the  promises  and 
giving  the  assurance,  by  which  he  procured  the  plaintiff's  for- 
bearance and  agreement,  to  deduct  $1600  firom  his  debt,  and  by 
which  he  also  obtained  the  plaintiff^s  consent  to  Howard's  assign* 
ment  of  his  mortgage  to  Goe,  we  must  regard  these  acts  as  done 
in  the  execution  of  the  agreement  between  himself  and  the  plain* 
tifi^  and  not  as  having  been  done  with  a  view  to  mislead  and  in- 
jure him* 

The  sale,  under  the  mortgage,  after  it  was  assigned  to  Ooe,  may, 
without  imputing  any  bad  fidth,  be  treated  as  a  clear  indication 
of  an  intent  of  VT.  Naylor  to  keep  that  incumbrance  alive,  as  be- 
tween himself  and  any  subsequent  mortgagees,  as  to  whom  he 
owed  no  duty  to  pay  or  extinguish  it 

We  conclude,  therefore,  that  the  rights  of  J.  Naylor  are  no 
stronger  than  if  he  had,  without  any  assignment  of  the  mortgage 
to  Coe,  paid  it  in  full  to  Howard,  and  taken  an  assignment  of  H 
tohimsel£ 

If  he  had  done  the  latter,  then,  as  between  himself  and  the 
plaintiff,  such  payment,  under  the  facts  and  circumstances  proved 
in  this  case,  would  have  operated  as  a  satis&ction  of  the  mort- 
gage, although,  as  between  J.  Naylor  a^id  mortgagees,  subsequent 
to  the  plaintiff  it  would  not  have  that  effect 

But  unless  it  was  held,  as  between  J.  Naylor  and  the  plaintiff 
to  operate  as  an  absolute  payment  and  extinguishment  of  the 
mortgage,  and  if  it  should  be  treated  in  equitjr  as  a  subsisting  in- 
cumbrance, the  result  of  keeping  it  alive  would  be,  to  defi^ud  the 
plaintiff,  and  thereby  enable  J.  Naylor  to  give  effect  to  an  unjnst 
and  dishonest  purpose^ 
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We  understand  ihe  mle  to  be,  that,  under  such  droumstanees, 
it  will  be  treated  as  paid  and  extingaiahed,  when  that  comse  is 
required  to  beat  subaerve  the  purpoaeB  of  justiee. 

At  all  eventSi  ihe  puipoae  to  be  snbeeryed  must  be  an  innocent 
purpose,  and  injurious  to  no  one.  {Ballard  y.  Leach^  1  Williams, 
491 ;  JSUxrr  y.  Mis,  6  J.  Ch.  B.  898.) 

The  mortgage  to  Howard  having  been,  in  fiiot,  paid  by  J. 
Naylor,  by  the  means  before  stated,  and  having  thereby,  as  be- 
tween him  and  the  plaintiff  become  actually  extinguished,  the 
plaintiff's  mortgage,  diereupon,  became  a  first  lien  upon  the  prop- 
erty ;  and  b^g  a  valid  and  legal  lien,  the  mortgage  subsequently 
executed  to  P.  Naylor  was  subject  to  it,  and  the  latter  acquired  no 
ri^ts,  except  as  a  mortgagee,  having  a  lien  subsequent  to  that  of 
the  plaintlC 

The  plaintiff's  debt|  to  the  amount  established  by  the  judgment 
appealed  from,  and  the  coats  included  in  such  judgment,  with  his 
costs  of  the  appeals,  should  be  paid  out  of  the  proceeds  of  the 
property  covered  by  the  Howard  mortgage,  if  they  are  sufficient 
for  that  purpose ;  and  if  not  sufficient,  any  property  covered  by 
&at  mortgage,  and  not  sold,  being  in  the  hands  of  either  Joseph 
or  Peter  Naylor,  should  be  applied  to  that  object,  so  £ir  as  it  may 
be  necessary  to  effect  full  payment  Any  proceeds  or  properly 
included  in  the  mortgage  to  P.  Naylor,  not  required  to  satisfy  the 
plaintiff's  debt  and  costs,  as  aforesaid,  P.  Naylor  may  rightfully 
retain. 

Should  the  whole  property  and  proceeds,  properly  applicable 
to  that  purpose,  be  insi^ufident  to  pay  the  plaintiff's  debt  and 
costs  in  full,  there  can  be  no  judgment  against  J.  Naylor  for  the 
deficiency.  The  judgment  must  be  modified,  to  conform  to  these 
views. 

Ordered  accordingly. 
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James  W.  Elwell  v.  Moses  Ghahbeblaiit,  Jr. 

The  plaintiff  vas  the  owner  of  a  promiMory  note,  made  by  third  pereona,  and  em- 
ployed a  broker  to  sell  it  for  him.  The  latter  employed  another  person,  as  hla 
agent,  to  effeot  the  sale.  The  defendant  agreed  with  auoh  agent  to  bay  the  note, 
if  another  note,  of  the  same  makers,  falling  due  on  the  13th  of  October,  owned  by 
the  defendant,  and  payable  at  a  bank  in  Brooklyn,  was  paid.  This  negotiation 
was  had  in  the  aty  of  New  York.  On  the  14th  of  Oetober,  such  agent  posi- 
tively  represented  that  the  note  had  been  paid,  which  was  nntrae.  On  thia 
representation,  a  check  was  giyen  for  the  note,  payment  of  which  waa  stopped, 
and  which  Lb  now  sued  upon.  It  was  drawn  to  and  endorsed  by  such  agent, 
and  by  him  delivered  to  the  broker,  and  by  the  latter,  to  the  plaii\tiiC 

Sdd,  that  the  false  representation,  of  the  agent  of  the  broker,  was  of  the  same  effect 
as  if  made  by  the  broker  himself,  and  that  the  plaintiff  ooidd  not  acquire  a  titla 
to  a  security  for  money,  so  obtained. 

Eeld,  that  whether  the  agent  did  or  did  not  know  that  the  other  note  was  not  paid, 
was  iamiateriaL 

(Before  Boswobth  and  Hofiman,  J.  J.) 

Heard,  Not.  16th;  decided,  Dec  5th,  1857. 

This  cause  was  tried  before  Mr.  Justice  Slosson  and  a  jury,  and 
comes  before  the  Court,  upon  an  application  for  a  new  trial,  on 
a  case  made.  The  learned  Judge  reftised  to  permit  the  counsel  of 
the  defendant  to  go  to  the  jury,  upon  certain  questions  of  fect^ 
holding,  that  there  were  none  which  it  was  their  province  to 
determine;  and  directed  a  verdict  to  be  given  for  the  plaintiff, 
which  was  accordingly  rendered. 

The  principal  question  in  the  cause  arose  upon  the  following 
proposition,  which  the  counsel  of  the  defendant  submitted,  as  a 
bar  to  the  plaintiff's  recovery,  and  which  the  Judge  overruled : 
"  That,  although  Mills  was  not  directly  employed  by  Elwell,  still, 
as  he  acted  for  Elwell,  and  obtained  the  check  by  fraud,  Elwell 
cannot  avail  himself  of  the  benefit  of  the  fraud,  without  also  being 
responsible  for  the  consequences  of  it" 

The  fisMSts,  bearing  upon  this  proposition,  are  the  following: — 

The  firm  of  Lane,  West  &  Company  made  a  promissory  note, 
to  their  own  order,  dated  the  20th  of  June,  1856,  at  four  months, 
for  $2240.20,  and  endorsed  it  The  note  was  made  to  be  sold  in 
the  market^  to  raise  money  for  the  firm.    One  Van  Olinda  got 
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pofisesBion  of  the  note,  and  bronght  it  to  HotchkiaB,  a  broker, 
shortly  after  it  was  made,  who  sold  it  This  sale  was  made  to  the 
plaintiff  Elwell,  who,  upon  being  applied  to,  refused  to  advanoe 
cash  for  it,  bat  offered  his  own  note,  taking  a  disoonnt  of  two  and 
a  half  per  cent  upon  the  note  of  Lane,  West  &  Company.  This 
was  accepted,  and  the  money  raised  by  means  of  the  plaintiff's 
note,  went,  it  seems,  to  the  use  of  that  firm,  through  Van  Olinda. 

The  date,  of  this  transaction,  is  not  distinctly  fixed ;  but  it  was 
certainly  before  the  7th  of  October ;  very  probably,  was  about  the 
time  of  the  date  of  the  note. 

Elwell,  the  plaintifif^  thus  became  the  owner  of  the  note  of  the 
firm,  having  paid  for  it,  by  his  own  note,  accepted  as  cash,  and, 
for  all  pvirposes  of  the  cause,  to  be  treated  as  cash. 

About  the  7lih  of  October,  Elwell  employed  Hotchkiss,  the 
broker,  with  whom  he  had  made  the  previous  arrangement,  to 
dispose  of  the  note  for  him.  Hotchkiss  employed  Charles  N. 
Mills  for  this  purpose.  Mills  negotiated  with  the  defendant ;  and 
finally,  on  the  14th  of  October,  1866,  it  was  taken  by  the  defend- 
ant, who  gave  his  check  for  $2216.20,  on  the  Nassau  Bank,  dated 
that  day,  and  drawn  in  favor  of  MUls,  who  endorsed  it  to  the 
plaintifil 

On  the  15th  of  October,  the  defendant  stopped  the  payment  of 
the  check  by  the  bank,  and  this  action  is  now  brought  to  recover 
theamount  of  it 

In  the  course  of  the  trial,  the  defendant  was  sworn  on  his  own 
behalf^  and  testified,  that  a  few  days  before  the  18th  of  October, 
Mills  showed  him  the  note,  and  requested  him  to  buy  it  He  re- 
plied, that  he  had  enough  of  Lane,  West  k  Cc's  paper  already ; 
that  be  held  a  note  of  theirs  which  would  Ml  due  on  the  18th, 
and  was  in  a  bank  at  Brooklyn ;  that  if  such  note  was  paid  at 
maturity,  he  would  buy  the  one  in  question ;  that  on  the  14th  of 
October,  Mills  called  and  said :  ''  Your  note  is  paid.  Lane,  West 
k  Co.  paid  it  yesterday,  wd  you  must  now,  according  to  promise, 
buy  the  present  note."  That  he  (defendant)  replied,  that  he  did 
not  know  it  had  been  paid,  but  would  take  Mills's  word  for  it, 
and  buy  the  note.  Mills  repeated  that  it  was  paid.  The  check 
was  then  given,  and  on  the  ensuing  morning,  the  16th,  the  de- 
fendant  received  notice  of  the  dishonor  of  the  note  in  the  Brook- 
lyn  bank,  and  then  stopped  the  payment  of  the  check. 
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MillB  was  ezamiBed  as  a  witc^ess  in  the  cause,  upon  the  oall  of 
the  defendant  The  plaintiff  did  not  question  him  as  to  the 
statement  of  the  defendant^  and  the  defendant  did  not  seek  to  cor- 
roborate that  statement  bj  him. 

E.  C.  Benedict^  for  the  plaintiff. 

Wm.  M.  AUen^  for  the  defendant 

HoFFHAK,  J. — ^The  evidence  of  the  defendant  must  be  treated 
as  entitled  to  credit^  and  it  proves  the  case  of  a  condition  affixed 
to  the  agreement  to  paichase  the  note;  of  a  positive  fidse 
representation  by  Mills,  that  the  fact  had  occurred  upon  which 
the  condition  rested,  and  the  purchase  was  to  be  made;  and  of 
the  consummation  of  the  bargain  upon  the  Mih  of  that  unequivo- 
cal representation. 

Whether  Mills  knew  that  the  note  referred  to  was  unpaid  or 
not,  is  immaterial  He  undertook  to  state,  as  a  &ct,  that  it  had 
been  paid,  being  fully  apprised  that  the  defendant  would  not 
otherwise  take  the  note  in  question. 

If  Mills,  the  payee  of  the  check,  were  the  plaintiff  it  would  be 
impoflsible  to  hesitate  a  moment  in  denying  a  reoorery;  or  liad 
Hotchkiss  made  the  representations,  the  plaintiff  would  clearly 
have  been  affected  by  them.  His  authority  was  to  sell*  the  note; 
What  he  said  or  did,  in  relation  to  such  sale,  iws  within  the  scope 
of  his  power.    {Sandfard  v.  Handy^  28  Wendell,  265.) 

What  is  the  effect  of  the  representations  being  made  by  Mills, 
employed  by  Hotchkiss  ? 

It  is  true,  that  a  factor  or  agent,  entrusted  with  a  particular 
duly,  cannot  delegate  his  power,  and  commit  the  discharge  of  that 
duty  to  another.  The  brief  note  of  the  case  of  Moffat  v.  Wood^ 
(Selden's  Notes  of  Cases,  Court  Appeals,  December,  1853,)  recog- 
nizes this  rule. 

Bat  can  tl\e  plaintiff  upon  the  facts  as  proved,  receive  this 
check  firom  MilLs,  drawn  payable  to  his  order,  obtained  by  his 
firaud,  and  be  exempt  firom  any  liability  for  that  fraud,  and  profit 
by  it?  Chamberlain  had  no  knowledge,  as  far  as  appears,  but 
that  Mills  was  the  actual  owner,  or  that  he  was  not  dealing  for  an 
immediate  principaL 
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The  plfiuitiff  knew  that  Mills  must  haye  had  some  part  in  the 
BiQgotiation  of  the  sale^  as  the  check  was  in  his  fiivor. 

No  doctrine  would  tend  more  effeotoallyto  p^mote  the  sacoeas 
of  deception,  and  secure  its  fruits,  than  to  hold,  that  a  fraud  prac- 
tised by  a  servant  or  derk  of  an  agent  employed  to  sell  property, 
is  not  a  ground  of  relief  when,  if  perpetrated  by  the  aetnal  agent, 
it  would  be  sufficient 

The  well-considered  case  of  Fitasimfyuma  r.  Jatlyn,  (21  Yennont^ 
129,)  bears  strongly  upon  this  question.  Creditors  of  a  merchant 
had  declined  to  sell  him  more  goods ;  had  referred  him  to  another 
merchant,  and  had  represented  to  the  latter  the  good  credit  of  the 
former.  The  merchwt  then  sold  him  goods.  The  purchaser  be- 
came insolvent 

It  was  held,  that  he  was  responsible  for  the  statements  of  his 
creditors,  and  as  the  vendor  was  cheated  by  means  for  which  he 
was  responsible,  such  vendor  could  sustain  trover  for  the  goods, 
which  were  in  the  hands  of  the  sherifll 

The  proposition  of  ChiefJustice  Bedfield  is  thus  expressed : — 
"  With  regard  to  representations  made  by  others  without  author- 
ity at  the  time,  the  person  who  takes  advantage  of  the  influence 
of  such  &]s6  representations  to  obtain  an  unjust  contract,  or  who 
adopts  a  contract  made  for  his  benefit,  through  the  instrumental- 
ity of  fraudulent  representations,  becomes  himself  a  principal  in 
the  firaud,  and  it  is  the  same  as  if  he  had  made  the  representations 
himself." 

That  there  may  be  cases  of  representations  made  by  persons  so 
uttedy  disconnected  from  the  party,  as  to  exempt  him  from  any 
responsibility  for  them,  need  not  be  contested.  But  when,  as  in 
the  present  case,  there  is  a  direct  connection ;  when  the  fraud  was 
practised  by  the  servant  of  the  actual  agent,  and  when  the  party 
is,  or  ought  to  be  aware  of  such  employment,  it  cannot  be  allowed 
that  the  principal  may  shelter  himself  beneath  the  plea  of  his  ig- 
norance of  the  fraud. 

A  new  trial  should  be  granted,  with  costs  to  abide  the  event 

BoswoBTH,  J. — When  an  agent,  during  and  in  the  very  course 
of  a  transaction,  makes  a  Mae  representation,  though  without  ae- 
tnal fraud,  of  a  matter  which  he  declares  to  be  within  his  personal 
knowledge,  the  principal  cannot  claim  or  hold  any  advantage 
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iberefiromi  but  the  party  dealing  with  such  agent  may  rescind  the 
transaction  as  soon  as  he  disoovers  the  untruth,  and  may  then  re- 
oorer  back  any  money  paid,  or  property  deUvered.  (Parson's 
Merc.  LaWy  162.) 

Within  this  rule,  Mills  is  to  be  deemed  the  agent  of  the  phdn- 
ti£^  although  not  employed  by  him.  He  has  no  title  to  the  check, 
except  by  force  of  the  transaction  between  Mills  and  the  defend- 
ant That  the  latter  has  a  right  to  annul.  (New  trial  granted 
with  coats  to  abide  the  event) 


Fbedsbiok  a.  Petebsok,  Plaintiff  and  Bespond^t,  v.  EDiciTin) 

G.  Bawson,  Appellant 

When  an  architect^  who  undertakes  to  mperinteDd  the  ereetion  of*  building,  wUeh 
carpenters  and  masona  contract  to  build  and  finish  according  to  certain  plans 
and  specifications,  and  to  the  eatisfisction  of  such  architect^  and  who  are  to  be 
paid  in  instalments,  as  the  work  progreeses,  and  on  prodaeHon  of  the  arehiteot^s 
certificates  that  they  have  become  entitled  thereto,  sneh  arohiteot^  to  entitle 
himself  to  demand  the  compensation  agreed  to  be  paid  for  his  senrices^  must  be- 
stow sach  care  and  attention,  that  the  carpenters  and  masons  will  not  make 
any  material  yariations  from  the  plans  and  specificationa,  which  ordinary  care 
and  attention,  when  bestowed  by  a  competent  architect,  would  detect  and  pre- 
Yent»  or  detect  in  time  to  be  ronedied. 

If  he  (ail  to  bestow  such  care  and  attention,  and  in  consequence  thereof  the  build- 
ing is  not  constructed  according  to  the  contract,  and  damage  to  his  employer 
results,  he  loses  his  claim  to  compensation,  notwithstanding  an  action  will  lie,  at 
the  suit  of  his  employer,  against  the  contractors,  to  reooTcr  the  damages;  and 
although  his  emjdoyer  may  have  settled  with  such  contractor^  in  full,  after  the 
architect  had  tefused  to  give  them  the  certificates^  which  the  contract  required, 
as  a  condition  to  their  right  to  be  paid. 

The  architect)  on  the  eyldence  given,  haying  failed  to  bestow  such  care  and  atten- 
tion, and  the  building  having  been  defectively  constructed,  In*  consequence  of 
such  neglect^  the  judgment  entered,  on  the  report  of  a  referee,  finding  that  he 
was  entitled  to  full  payment,  reversed,  and  a  new  trial  granted. 
(Before  Boswobth  and  HorncAir,  J.  J.) 

Heard,  Nov.  15th ;  decided,  Dec  6th,  1867. 

This  case  is  brought  before  the  Court,  on  an  appeal  bj  the  de- 
fendant from  a  judgment  entered  in  &yor  of  the  plaintiff,  upon 
the  decision  of  a  referee. 

The  plaintiff  an  architect  bj  profession,  entered  into  a  contract 
with  the  defendant,  to  furnish  him  with  plans,  sections,  elevations 
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and  specifioationB,  with  a  general  estimate  of  the  expense  of  erectr 
ing;  and  to  superintend  the  erection  of|  a  new  dwelling,  about  to 
be  built  by  the  defendant,  in  Lexington  Avenue.  The  compen* 
sation  was  to  be  five  per  cent  on  the  oost,  not  exceeding  $10,000. 
The  payments  were  to  be  made  at  periods  specified. 

The  compensation  amounted  to  $500,  and  $860  have  been  paid. 
The  balance,  $160,  was  to  be  paid  upon  the  completion  of  the 
building.    This  action  is  to  recover  that  amount 

The  defendant  insists,  that  the  plaintiff  did  not  fulfil  his  agree- 
ment ;  that  he  did  not  properly  and  efficiently  superintend  the 
building,  while  the  work  was  progressing,  according  to  the  terms 
of  the  agreement  The  answer  then  sets  forth  various  particulars, 
in  which  the  plaintiff  had  neglected  his  duty. 

The  referee,  to  whom  the  action  was  referred,  finds,  that  certain 
variations  were  made4)y  the  defendant  himself  from  the  plan,  as 
originally  adopted ;  and  that  the  building  was  otherwise  erected 
and  finished  in  accordance  with  the  plans,  except  that  the  balcony 
in  fiK>nt,  and  the  front  parlor  windows,  were  about  two  inches  and 
three-quarters  higher  fix>m  the  parlor  floor  than  was  shown  on  the 
plan,  and  the  firont  parlor  windows  were  about  the  same  distance 
higher  from  the  parlor  floor  than  the  back  parlor  windows.  A 
discrepancy  in  the  height  of  the  lowest  step  of  the  stoop  is  also 
found ;  and  the  effect  of  the  change  in  the  balcony  and  windows 
18  pointed  out 

He  also  finds,  that  the  discrepancies  and  variations  from  the 
specifications  and  plans  were  in  the  work  contracted  to  be  done 
by  the  masons ;  that  the  variations  in  regard  to  the  balcony  and 
front  parlor  windows  arose  from  the  masons  not  having  accurately 
conformed  to  the  said  specifications  and  plans,  and  the  variations  in 
the  height  and  appearance  of  the  lower  step  of  the  stoop,  and  the 
plan  thereof  arose,  partly,  from  the  same  cause,  and  partly,  from 
the  grade  of  the  street  not  being  level,  as  it  was  assumed  to  be  on 
the  plans. 

That  the  plaintiff,  in  superintending  the  building,  bestowed  as 
much  of  his  time  and  personal  attention  thereto,  as  is  customary 
for  architects,  in  such  cases,  or  as  is  necessary,  where  the  work  is 
being  done  by  competent  builders ;  and  that  the  variations,  above 
mentioned,  from  the  plans,  were  not  caused  "by  carelessness, 
negligence  or  inattention,  on  his  part" 
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Thaty  after  the  building  was  finished,  ihe  plaintiff  refuaed  to 
give  a  certificate  to  the  said  masons,  to  entitle  tliem  to  receive  the 
laat  instalment  of  $^.900,  under  their  contract  with  the  defendant ; 
but  that  the  defendant^  nevertheless,  paid  or  settled  with  th^n  in 
full,  for  all  claims,  on  their  part^  under  such  contract,  without 
requiring  such  certificate. 

The  referee,  upon  these  facts,  held  that  the  balance  of  $150 
was  justly  due  from  the  defendant.  Excepticms  to  the  decision 
were  duly  filed,  and  fix>m  the  judgment  entered  on  the  referee's 
report  this  appeal  is  taken. 


H.  H.  Morange^  for  plaintiff  and  respondent 
J.  E.  Pcibner^  foi  defendant  and  appellant. 

By  the  Coubt.  Hoffmak,  J. — ^The  referee  appears  to  have 
placed  his  decision  chiefly  upon  the  ground,  that  the  refusal  of  the 
plaintiff  to  give  the  last  certificate  to  the  masons,  and  his  general 
attention  to  the  supervision  of  the  work,  entitled  him  to  recover. 

The  default  of  the  masons  is  admitted.  Its  effect  upon  the 
appearance  of  the  room  and  otherwise,  is  found ;  and  it  was  a  de- 
fect as  well  as  a  deviation  from  the  plan. 

It  naay  well  be,  that  if  a  variation  from  the  plans  and  specifica- 
tions was  of  such  a  nature  as  not  to  be  open  to  detection  with 
ordinary  vigilance,  and  disclosed  itself  only  at  a  future  stage  of 
the  building,  a  refusal  to  give  the  certificate  when  the  &ult  was 
discovered,  would  justify  the  architect  in  still  claiming  his  com* 
pensation. 

But  if  ordinary  care  in  superintending  the  work  could  detect  a 
fiskult  and  lead  to  its  immediate  correction,  or  subject  the  contractor 
to  suspension  of  his  next  payment,  or  perhaps  the  forfeiture  of 
his  contract)  the  architect  cannot  set  up  ihe  possibility  of  his  em- 
ployers obtaining  redress  by  withholding  a  future  payment,  to 
prevent  his  own  neglect  defeating  his  own  action.  His  under- 
taking was  to  superintend  the  progress  of  the  building ;  and  the 
contract  with  the  masons  placed  them  entirely  xmder  his  control. 
The  work  was  to  be  done  to  his  satisfaction,  and  under  his  direc- 
tion ;  and  his  decision  was  to  be  final.  The  proposition  cannot 
be  maintained,  that  he  can  be  entitled  to  his  compensation  in  a 
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(Mse  of  hk  own  n^lect,  because  the  owner  could  have  obtained 
peeuniaiy  redrees,  in  another  mode,  fix>m  another  person  who  has 
also  broken  his  contract  in  respect  to  the  same  saatter. 

Aocordmg  to  the  evidence  in  this  case,  the  error  could  have 
been  detected,  and  the  w«rk  stopped  to  correct  it,  at  least,  when 
the  second-story  beams  were  laid.  Full  four  instahnents  were 
paid-in  certificates  given  by  the  plaintiff^  as  architect,  after  this 
was  done.  Beaides,  his  attention  was  called  to  the  height  of  the 
balcony  by  one  of  the  witnesses. 

It  appears  to  us,  upon  the  testimony  in  this  case,  as  it  is  now 
presented,  that  whatever  may  have  been  the  general  and  deserved 
reputation  of  the  plainti£^  and  however  strong  the  evidence  of 
his  giving  such  supervision  as  is  ordinarily  bestowed  by  archi- 
tects, there  was  a  fidlure  in  one  particular,  which  is  sufficient  to 
defeat  his  action  for  the  balance  of  his  compensation. 

Judgment  reversed^  and  the  report  set  aside.  New  trial  order- 
ed,  and  the  rule  of  reference  discharged.  Costs  to  abide  the  event* 


WiLLiAK  Badfobd  V.  Habbis  Wilson. 

WKereft  veador  of  theim0zpiredt«rm<tfaletMiiiq[|pi»perljr«fiiMstop«foim 
eontraet  of  lale^  and  deliver  poMeaaon,  eempeDiatio&  Bboold  be  mado  to  the 
pnrchaser,  for  the  depreciation  in  the  valae  of  the  term,  by  reason  of  the  lapM 
of  time,  daring  tlie  litigatiott. 

Hie  porehaser  is^not  entitled  (as  he  mighty  pethaps,  hare  been  In  an  aetton  for 
damages  npon  *  spedal  ease)  to  have  any  aUowanee,  beeanae  material  Impror^ 
ments,  eontemplated  by  him  at  the  making  of  the  contract,  were,  prevented. 

Hie  amount  to  be  allowed  to  him.  Is  to  be  adjasted  upon  the  basis  of  placing  him 
in  the  same  portion  as  If  the  contract  had  been  executed  according  to  ita 
terms,  the  premises  eoBtinnlBg  nnehanged,  thongh  prsaerred  In  their  then  «• 
isting  state  of  repair. 

He  shoald  be  allowed  a  full  annual  rent  for  the  premises^  deducting,  however,  all 
legal  outgoings,  such  as  taxes  and  ground  rent ;  and  should,  also,  be  allowed  a 
sum  for  the  wear  and  tear  of  thcbnildlngs,  unless  properly  Icept  up  by  th« 
vendor. 

*  A  person  pursuing  a  privileged  profesdon  or  trade,  aa  an  attorney,  broker,  or 
ihctor,  is  bound  to  exercise  the  care  and  skiU  properiy  belonging  to  the  business 
lie  undertakes,  and  is  responsible  for  the  want  of  it  {Par$0H*$  Mere.  Law,  150,  note 
t,  and  p  15».) 
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MM,  thiit  ibeM  prindplw  bad  been  properly  applied  to  the  froti^  by  the  jadgmeni 
at  Spedel  Term,  and  fueh  judgment  affirmeid. 

In  oaeei  of  tUi  natare,  tbe  rule  ii,  that  a  party  to  a  contract  of  Bale  of  lands,  eball 
not  be  allowed  to  profit  by  hie  own  fault,  in  not  performing  bia  agreement, 
nor  to  eanse  a  loas  to  the  other. 

Where  tbe  &alt  Is  on  the  part  of  a  Tendor,  the  Gaurt  will,  when  jnetloe  requires 
it,  relieve  the  purchaser  from  the  payment  of  interest  on  his  purchase  money. 
But  in  such  case,  the  vendor  remains  entitled  to  the  renta  (Per  Hoffman,  JJ 

The  vendee  may  elect,  to  treat  the  contract  as  really  made  at  the  time  when  he  is 
put  in  possession.  In  sneh  ease,  he  may  be  exempted  from  paying  interest  for 
the  period  of  Utigation,  but  will  leave  the  rents  to  the  seller  All  rights  wiU 
be  adjusted  as  if  the  contract  was  dated  at  the  latter  period.     (Id.) 

And  in  the  case  of  the  lale  of  an  unexpired  leasehold,  by  the  lessee,  the  question 
will  then  be,  what,  upon  the  baris  of  the  purchase  money  bdng  the  value  at 
the  date  of  the  contract,  is  the  value  at  the  date  of  possession.    (Id.) 

If  there  is  a  decree  in  (avor  of  the  porohaser,  under  which  he  coidd  take  po«ea- 
sion,  and  he  omits  to  do  so,  the  ordinary  rules  between  vendor  and  purchaser^ 
of  charging  interest  on  the  one  side,  and  rents  on  the  other,  will  be  observed 
fttim  the  date  of  such  decree. 

The  plaintiff  would  have  gained  by  adopttng  this  rule ;  (see  statement  upon  that 
bads;)  but  he  has  elected  to  make  his  claim  upon  the  footing  of  his  bdng 
owner  from  the  date  of  the  contract    (Per  Hoffinan,  J.) 

Prindples  of  allowance,  where  the  (ault  is  on  the  part  of  the  purchaser,  dis- 
cussed.   (Id.) 

(Before  Boswobtb  and  Hofiman,  J.J.) 
Heard  Nov.  12 ;  decided  Deo.  6, 1867. 

This  action  comes  before  the  Courts  at  General  Term,  on  an 
appeal  by  the  plaintiff  from  parts  of  a  judgment  entered  on  ike 
8th  of  May,  1857. 

The  action  was  tried  before  Mr.  Justice  Duer,  without  a  jury, 
in  February,  1867. 

Tbe  jud^B;ment  entered,  directed  payment  of  a  certain  sum  to 
the  defendant  by  the  plaintiff,  which  it  is  the  object  of  the  appeal 
to  reduce.  The  grounds  of  the  appeal  are  specified  in  three 
exceptions  to  the  finding  and  conclusions  of  the  Gourt^  which  are 
hereafter  stated. 

The  material  &cts  are  as  follows : — 

On  the  16th  of  March,  1863,  a  written  agreement  was  entered 
into  between  the  plaintiff  and  the  present  defendant,  together  with 
one  Sarah  Smith,  by  which  the  plaintiff  agreed  to  purchase  of 
them,  and  they  agreed  to  sell  and  convey  the  leasehold  premises 
No.  46  Jay  street,  for  the  sum  of  $4600 ;  the  sum  of  $100  to  be 
paid  down,  $4(K)  on  the  first  of  May  ensuing,  and  the  balance. 
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$4000,  to  be  Beeoied  by  bond  and  mortgage.  The  first  floor  of 
the  premises  was,  at  that  time,  under  a  sub-lease  for  two  years 
fiom  the  first  day  of  May,  1858. 

The  vendors  having  refhsed  to  fulfil  the  oontraot,  an  action  was 
commenoed  to  compel  a  performance  of  their  contract  Various 
defences  were  interposed,  which  it  is  needless  to  notice.  On  the 
18th  of  June,  1856,  the  cause  was  tried,  Wilson  then  being 
sole  defendant,  and  a  judgment  was  pronounced,  directing  him 
to  execute  an  assignment  of  the  leasehold  premises  with  certain 
covenants  on  his  part,  upon  payment  to  him  of  the  sum  of  $4400, 
the  unpaid  balance  of  the  purchase  money ;  and  that  the  plaintifi^, 
upon  the  receipt  or  tender  of  such  assignment,  or  within  sixty 
days  after  sudi  tender,  should  pay  the  said  sum  of  $4400,  and 
thereupon  should  be  let  into  possession  of  the  property. 

It  was  also  ordered  that  the  plaintiff  recover  of  the  defendant 
his  damages  for  the  non-fulfilment  of  the  contract;  and  that  he 
might  deduct  the  same  firom  the  purchase  money,  provided  he 
procured  a  report  fixing  the  amount  thereof  within  sixty  days. 

A  reference  was  ordered  to  ascertain  such  damages,  and  the 
referee  was  directed  to  credit  the  defendant,  with  interest  on  the 
$4400,  from  the  first  day  of  May,  1858,  as  a  set-off  against  such 
damages. 

The  referee  found,  as  £Eu;tB,  and  Mr.  Justice  Duer,  at  Special 
Term,  adopted  the  same,  as  Us  own  finding,  as  follows : — 

''  Tliat  the  rents  of  the  premises,  from  the  first  day  of  May, 
1863,  to  the  18th  day  of  June,  1866,  were  at  the  rate  of  $650  per 
annum,  and  were  received  by  the  defendant 

"  That  the  premises  were  devoted  to  as  good  purposes  during 
that  period  as  the  nature  and  condition  of  the  buildings,  upon  the 
property  on  the  first  of  May,  1858,  and  up  to  the  18th  of  June, 
1856,  would  fiiirly  allow,  and  that  such  rents  were  all  that  the 
defendant  by  diligent  attention  and  good  management  of  the 
property  in  such  condition  of  the  buildings  could  fairly  obtain. 

"  That,  for  the  year  commencing  on  ^e  Ist  of  May,  1856,  the 
defendant  rented  such  premises,  for  the  sum  of  $675. 

''  That  the  location  and  situation  of  the  said  premises  is  Buch| 
fliat  intermediate  the  1st  day  of  May,  1858,  and  the  18th  of  June, 
1856,  their  fiur  value,  for  general  business  purposes,  would  have 
been  the  sum  of  $750  a  year." 
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He  tilien  finds,  ''That  the  value  of  the  said  leasehold  estate  de> 
preoiated,  by  lapse  Of  time,  and  at  the  rate  specified  by  him;  and 
that  the  aggregate  or  total  depreciation  bj  lapse  of  time,  was,  on 
ihe  18th  of  June,  1856,  $796.60." 

He  also  finds,  "  That  the  annual  deterioration,  from  wear  and 
tear  and  use  of  the  buildings,  was  mostly  made  good,  by  repairs 
and  improvements  made  by  ike  defendant" 

The  referee  then  credited  the  plaintiff  with  the  annual  value  of 
the  property,  at  the  rate  of  $750  per  annum,  and  not  at  the  rate  of 
the  rents  actually  received  by  the  defendant,  on  the  ground,  that 
the  plaintiff  was  entitled  to  what  would  have  been  their  fidr  annual 
value  for  general  business  purposes. 

He  also  credited  the  plaintiff  with  the  $796.60,  for  the  depreda- 
tion in  the  value  by  lapse  of  time.  'Be  debited  the  plaintiff  with 
the  ground  rent  and  taxes,  and  the  interest  upon  the  unpaid  pur^ 
chase  money. 

The  case  came  before  the  Judge  at  Special  Term,  upon  ezcep* 
tions  and  for  judgment  It  was  held, ''  that  the  amount  of  $796.60, 
charged  against  ihe  defendant,  for  the  depreciation  of  value  by 
lapse  of  time,  from  the  Ist  May,  186S,  to  the  18th  of  June,  1856, 
was  improperly  allowed,  upon  the  ground,  that  the  defendant  had 
already  been  charged  with  the  full  amount  of  the  &ir  yearly  value 
of  the  premises,  which  furnished  a  compensation  ibr  the  yearly  de- 
preciation in  value." 

It  was  also  adjudged,  "that  the  defendant  be  charged,  fiK>m  the 
18th  of  June,  1866,  to  the  1st  of  May,  1857,  with  rents  actually 
received  only." 

The  first  of  May,  1858,  is  the  date  of  the  first  order  decreeing 
the  defendant  to  perform.  The  first  of  May,  1867,  is  the  date  of 
the  final  decision,  on  which  judgment  was  entered  on  the  8th  of 
May,  1857. 

The  judgment  given,  directed  the  plaintiff  to  pay  a  sum  asoer- 
tained  upon  such  basis,  and  awarded  oosts  to  the  plaintiff,  except 
that  it  .directed  the  costs  of  the  reference  to  be  borne,  equally,  by 
the  parties,  and  that  no  costs  be  allowed,  to  either  party,  upon  the 
final  hearing. 

The  exceptions  of  the  plaintiff  raise  these  questions :  1st  Of 
the  correctness  of  the  disallowance,  by  the  Judge,  of  the  $796.50, 
allowed  by  the  referee,  for  the  depredatton  of  the  value  of  the 
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kaite;  2d.  $"<«  alkrwi&g  tor  the  plfthiti^  fin*  reitt,  &6m  tUe  18th 
0f  jQiie,  18S6,  to  the  Irt  o^Mny,  1857,  only  the  stitil  r^ceired  by 
the  defeiidattl^  being  ^  the  ivte  Of  ^676  per  annum,  aiid  amount- 
ing to  |685-Hiknd  for  not  aUowizig  the  itctaal  raltiel  of  the  use  of 
the  preadsas^  ^i*  geiielhd  bttsiifeflri  potpodka^  from  the  18th  of  June, 
1856,  to  the  Ifii  of  May,  1867,  or  to  the  date  of  the  ftnat  judgment ; 
atid,  ad.  For  no*  dkrwing  to  Oe  plaintiff  M  &)ists. 

William  Ai  Hardenbrosl^  fbr  appdhortK 

Harfis  Wilson^  inpersan^  xeflpondexitr 

HoFFiCAK,  J. — (j^iSe^  like  tke  one  before  ns,  thougli  not  o^ 
fi^aent  oocarf^^  pfekitt  questionfl  of  considerable  importance. 
1%ere  ars  tew  authorities  ^hich  bear  on  the  subject 

The  getter^  ttiU  1%  that  a  put^has^r,  when  the  contract  is  com- 
pleted aftef  th4  Uxh^  stipalated,  pajd  iirterest  on  his  purchaser 
money,  and  takes  the  rents  and  profits.  {EsdaOe  y.  St^hensoh^  1 
a  &  St  12S.) 

In  Dias  y.  fftovef,  (1  Hoffman^  Ch.  Bep.  72,)  it  was  deeidec(, 
that  where  the  yendor  had  caused  delay  without  Just  cause,  the 
yendee  might  be  exempted  firom  paying  interest,  leaying  the  yen- 
dor  to  take  the  rents.  This  option  was  giyen  to  the  purchaser. 
Two  English  authorities  to  this  effect  afire  cited.  In  another  case, 
the  Court  refused  interest,  where  the  Vendor  did  not  establish  a 
tttle,  until  five  years  after'  the  contract  (fBirch  y.  Podmonre^  ^ton 
on  Decrees^  218.) 

Sir  John  Leach,  in  PdUm  y.  Boger^^  (6  UsA.  256,)  expresses  the 
rule  generally,  "  that  if  the  yendor  has  improperly  delayed  the  ex- 
ecution of  the  contract,  and  refused  to  giye  possession,  he  ought 
not  to  be  beUesflited  by  the  dehy  he  has  occasioned." 

Mr.  Sugdeni  says :  "  It  firequently  happens,  that  a  contract  for 
a  leasehold  estate  is  not  carried  Into  exec\ition  at  the  tim^  apr 
pointed,  and  the  yendor  eoniinuei^  in  possession.  The  estate,  of 
oonrse,  daily  decreased  in  yalue,  and  a  question  constatitTy  arisa^ 
whether  the  purchaser  shall  be  (Sbmpelled  to  pay  the  ML  price 
agreed  to  be  given  for  the  ei&te,  or  what  ^brangemeiit  aball  b6 
made  between  the  parties." 

He  then  citea  the  decision  in  Dytsf  t.  Sairj^dve  next  stated  and 
considers  that  it  containa  a  juist  rede. 
B.— n.  16 
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In  Dyer  v.  Hargrave,  (10  Vesey,  506,)  the  bill  was  filed  to  com- 
pel the  defendant  to  complete  his  contract  for  the  sale  by  him  of 
a  leasehold,  made  in  1802«  The  cause  was  heard  in  1805.  Va- 
rious objections  were  made,  which  were  overruled  by  the  Court. 
When  the  decree  was  pronounced,  Mr,  Romilly  observed,  with 
reference  to  the  time  at  which  the  agreement  was  to  have  been 
performed,  that  there  must  be  some  rule  as  to  leasehold  interests ; 
that  this  agreement  ought  to  have  been  performed  three  years 
ago ;  and  that  the  purchaser  could  not  be  expected  to  take  a  term 
of  twenty-four  years  at  the  price  which  he  had  agreed  to  give  for 
a  term  of  twenty-seven  years.  The  cause  stood  over,  that  au- 
thorities might  be  found,  but  none  were  produced. 

The  Master  of  the  Rolls  said,* '^  that  for  the  time  elapsed  before 
the  execution  of  the  agreement  in  consequence  of  the  pendency 
of  the  suit,  interest  should  be  paid  by  the  purchaser ;  and  a  rent 
should  be  set  upon  the  premises  in  respect  of  the  possession  of  the 
vendor." 

It  cannot  admit  of  doubt,  that  this  was  meant  to  meet  Mr. 
Romilly's  suggestion,  and  to  fix  a  rent  by  having  regard  to  the 
diminished  value  of  the  lease.  Rents  received,  would,  of  course, 
in  ordinary  cases,  be  taken  by  the  purchaser,  when  he  was 
charged  with  interest 

In  Hamer  v.  Williams^  (1  Jones  and  Gary,  274,)  the  rental 
under  which  a  purchase  was  made,  stated,  that  there  was  an  out- 
standing lease  for  twenty-one  years  unexpired,  and  one  life.  It 
turned  out  to  be  for  forty-one  years,  and  several  lives;  and  a 
reference  was  made  to  ascertain  how  much  the  value  of  the  pur- 
chase was  diminished. 

The  case  of  Champemoj/ne  v.  Brooks^  is  of  great  importance  upon 
this  subject  It  is  reported  in  8  Clark  &  Finelly,  4 ;  4  Id.  589, 
and  S  Young  k  CoUyer,  4.  It  was  the  reverse  of  the  present 
case,  being  a  delay  caused  by  the  purchaser. 

I  deduce  from  it  the  following  propositions: — ^Even  when  a 
contract  fixes  the  time  for  performance,  the  conduct  of  either 
party  may  disentitle  him  from  insisting  upon  the  adoption  of  that 
period ;  and  may  warrant  the  Court  to  assume  some  other  date, 
upon  questions  of  the  payment  of  interest  on  purchase  money,  or 
of  the  appreciation  or  depreciation  of  the  property. 

When  the  subject  of  the  purchase  is  a  reversionary  interest^  de- 
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pending,  for  the  whole  estate,  upon  a  series  of  lives,  or  for  portions 
upon  a  life  or  a  series  of  lives — ^if  the  vendee,- bj  his  own  firnlt^ 
prevents  the  fulfilment,  until  lives  drop  in,  and  the  estate  be  thus 
more  valuable  than  at  the  time  of  the  contract^  the  Court  will  not 
let  him  profit  by  his  &ult,  but  will  subject  him  to  a  payment 
commensurate  with  his  gain. 

Thus  far,  the  case  of  Blount  v.  BUmrU^  before  Lord  Hardwicke, 
(3  Atk.  686,)  went ;  and  as  the  purchaser  there,  had  been  let  into 
possession,  he  was  to  be  charged  with  the  increase  of  the  value  in 
the  shape  of  profits  reaped  by  him.  The  benefit  arising  from  the 
wearing  away  of  lives  was  treated,  in  Champemoyne  v.  Brocks^ 
as  standing  on  the  same  ground  as  the  dropping  in  of  lives,  and 
Lord  Hardwicke's  distinction  was  disapproved. 

The  Court  (in  the  last  decree,  1889)  fixed  upon  the  20th  of 
January,  1825,  as  the  period  of  the  date  of  the  conveyance.  •  The 
contract  made  in  1812,  was,  however,  taken  by  the  Court  as  of 
July,  1816,  for  the  questions  before  it  The  Master  was  directed 
to  estimate  the  increased  value  arising  from  the  dropping  of  lives 
between  1816  and  the  20th  of  January,  1826.  This  was  to  be 
added  to  the  balance  of  the  purchase  money ;  and  the  plaintiff 
(the  vendor)  to  be  entitled  to  interest  upon  the  aggregate  from 
that  date.  Bents  and  profits  were  to  be  ascertained  from  the  20th 
of  January,  1825,  and  charged  to  the  vendor.  He  was  charged 
also  with  the  payments  made  on  account  of  the  purchase  money, 
and  interest  upon  them. 

Lord  Lyndhurst,  on  the  argument  in  the  House  of  Lords,  put 
this  case : — *'  Suppose  there  is  a  sale  of  the  reversion  of  a  term, 
with  a  nominal  rent ;  that  nineteen  years  of  the  term  have  run 
out,  while. one  of  the  parties  has  refused  to  execute  the  contract^ 
and,  at  the  end  of  that  time,  the  decree  is  for  a  specific  perform- 
ance. The  party  would  haVe  three  or  four  times  the  value  of 
his  money,  on  account  of  his  own  litigation." 

Now,  the  depreciation  of  a  leasehold  by  the  lapse  of  the  years 
of  a  term,  is  similar,  as  relates  to  the  vendor,  to  the  increase  of 
value  by  the  droppibg  or  wearing  of  lives,  to  the  vendee.  If  the 
fimlt  of  the  vendee  subjects  him  to  the  payment  of  an  enhanced 
price,  the  default  of  the  vendor  must  equally  compel  him  to  take 
a  diminished  amount 
The  referee  in  this  case  did  not  fix  the  rent  of  $760,  chargeable 
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to  the  defendant,  ifith  a  view  ^  t])e  lomual  depreoUtion  of  the 
value  of  the  lease,. for  he  allows  the  extra  sum  of  $79&60  on  that 
ground.  The  Judge,  at  Special  Terin,  r^eote  the  laat  item,  be- 
cause he  asaumes  it  i^  qoyc^  hj  the  form^  awm^ 

The  learAed  Judge  capnc^  1;^  eonsylered  9&  meaning,  that,  in 
point  of  fact,  the  decreased  value  T^a9  allowed  for,  in  the  extra 
|100  a  year  heyo^  fhe  leckts.  f^otoaDj  received,  because  the 
referee  explicitlj  allows  this  a^djltioA  OQ  aixptber  grcMind,  and 
allows  the  $796.50  on  th^lt  gvc^UAd.  ^Hhe  Judge  must  be  under^ 
stood  as  meaning,^  %st,  thajb  th,e  ^xt^  $100  should  not  have  been 
allowed,  upon,  the  groi^d  ^  ib».  refeiee;  axvi  next,  that  the  sum 
of  $750  per  annuip^  wasi  a  «v^eat  ei^praention  to  the  pLiinti£^ 
in  the  shape  of  a  rental  eoBPLpnai^g  the  elnneni  of  depieciation, 
£poin  lapse  of  tme,  ^hi»  vi^w  disregards  the  amonnt  of  rents 
aotjuallj  receiy-edit  and  9oew  to  be<  what  the  Master  of  the  BoUs 
prescribes  in  ^e  9<^  fio^i  V^  Y^se;,  befoie.  cited. 

I  have,  w  douJ^  ti^nder  th^  ca9eE|  ei^ed,  tjiab  m  thiS>  case  of  a 
delay  in  the  conwiwiyiattf)^  of  a  epoimot  of  sale^  arising  fiom  tb« 
fau\t  of  the  vendqri.  ibfi  puijeha^^r  baa  a  xig^t  to  call  upon  th« 
Court  to  fi;x  the.  ^^od  <^f  ooffapletion  aa^  of  a  Inter  day  than  its 
date;  and  to  fix  ijb  aj^  of  th^  ti9>e  when  the  vendor  baa  conceded^ 
or  the  Cou^  hasi  d^oidiec^  thaA  ^e,  contirat^t.  dioaki  be  executed ; 
or  at  th^  tins^  whei^  poseewoia  ha^  be»a,  or  could  have  been 
taken. 

But  another  proposition  seems  to  me  equally  dear.  The  par* 
chaser  may  also.  eL^t  tp  t^eajt  iim  ftopetty  as.  his  &om  the  dittfce  of 
the  contracl^  or  tt^  timi^  Ibced  for  ita  p^oslntf^^)e.  But  he  can* 
not  take  a4ya^t9ge  of  i^ee  appHeeUe  to  the  oner  position,  and 
proi^t  ajao.  by  i^udi^a  i^plioi4>]f9t  exelu»vely  to  Ae  other.  He  can* 
wt|  for  examjjdc^  b^.  qoaisiKfei^ed  aisc  a  piajrchaser  at  the  time  ol  the 
interlocutory  order  of  1866,  iq[)oii  iim.  question  of  deterioratioii 
of  value,  or  liability  to  int^^  i  aad  as  puschaseE  jGrom  tbe  date 
of  the  oonti^act^  ^por^  the  que^tipm  of  ^  lagiht.  to  iients.  He  may 
select  one. or  othei'c^  the  pedodst  to  establish. hisi  xdations;  bnt 
h|9  n^ust  abide  by  the  onQ  h^  <^ooaea,  m  all  its  results^ 

To  apply  these  princijiples  to  the  prsa^t*  oase^  The  purchaser^ 
the  plaintiff,  had  a:  right,  to  eay,  that  he  would  toeat  ^  contract 
as  if  it  were  to  have  been  executed  on  the  18th.  of  June,  1856,  the 
day  of  t^e  j!s^}ga^t.for  p^rfolszMOoe.    He  had  no  tight  to.cany 
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the  question  of  ralue  beyond  that  date,  beoanad  he  was  at  liberty, 
upon  paying  the  puixihaBe  money,  to  hate  taken  poaseflsion,  and 
the  CouM  would  hare  given  him  a  writ  of  ksdistanoe,  or  other 
adlsqnatfe  process 

Then  the  qnestion  would  hate  been  thto :  What  Wiui  the  ralue 
of  the  |RT>peity  on  the  iSth  of  June,  1856,  tm  the  basis  of  the 
purchase  money,  being  its  Yalue  on  the  1st  of  May,  1868  ? 

This  regulates  the  sum  to  be  paid^  as  if  the  oontrad  w^re  made 
on  the  18th  of  June,  1866,  at  the  teduoed  prioe.  It  then  ez'- 
dudes  intctrest  on  the  purchase  mon^,  tm  the  one  i^de,  and  rents 
on  the  other.  It  excludes,  also,  all  payments  Sot  taxes  and  re* 
pairs.  In  short,  it  takes  up  the  case  precisely  as  if  Ae  oontriKSl 
Was  then  made,  and  then  enforced,  at  the  reduced  prioe<.  In  this 
view,  the  inquiry  is,  Whait  is  the  amount  of  the  reduotion  from 
the  Contract  price  7  and  how  is  that  amount  to  be  arrived  at  ? 

If  we  take  the  mere  arithmetical  proportion  between  seventeen 
and  say,  fourteen  years,  the  di£Eei^ce  would  be  $760,  upon  the 
ootttract  price  of  $4600. 

It  is  apparent,  that  the  i^eferee  haii  proceeded  upoii  the  testi- 
mony of  Albert  Van  Winkle,  who  alone  seems  to  have  reflected 
upon  the  question  with  a  view  to  some  principle.  He  makes  the 
depreciation,  for  three  years,  $750,  upon  the  scale  which  the 
teferee  has  adopted.  The  referee  has  added  $46.50  for  the  ad- 
ditional one  month  and  eighteen  days,  making  the  sum  $7d6.60. 

A  calculation  will  show,  that  the  plaintiff  would  have  gained 
about  three  hundred  dollars  on  this  basis,  adopting  the  decrease 
of  value  at  the  sum  found  by  the  refefee. 

But  he  did  elect  to  fix  the  equities  between  him  and  the 
plaintiff  upon  the  other  footing,  and  must  abide  by  it  It^  then^ 
is  obvious,  that  had  he  obtained  possesion  acooi^ng  to  the  termd 
of  the  contract)  and  retained  that  possession  witfaeut  material 
changes  of  the  premiilefl,  for  the  period  in  question,  he  would 
have  been  subjected  to  predsely  the  same  depreciation  in  the 
value  of  the  lease,  as  is  now  found  to  have  occurred. 

It  is,  however,  contended,  that  the  plaintiff  could  have  made 
extensive  improvements,  had  he  had  poteession  in  1868,  which  it 
would  have  been  inexpedient  to  make,  on  so  large  and  benefloial 
a  scale,  in  1866;  and  that,  frqm  such  improvements,  a  great  m* 
crease  of  profits  would  have  arisen. 
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If  this  were  a  tenable  view  of  the  case,  jet^  by  the  agreement, 
the  plaintiff  was  apprized  that  the  whole  of  the  first  floor  was 
subject  to  a  lease  for  two  years  from  the  Ist  of  May,  1853,  and, 
by  hi^  complaint,  he  says' that  the  damages  arose  to  him  from  his 
inability  to  fill  up  certain  adjacent  ground,  on  which  (or  on  the 
premises  in  question)  he  intended  to  build  after  the  two  years 
mentioned  in  the  agreement  had  expired. 

Thus,  then,  this  source  of  damage  could  only  arise  after  the  1st 
of  May,  1855,  and  could  only  exist  down  to  the  first  order  of 
reference,  in  the  nature  of  an  interlocutory  decree,  made  the  18th 
of  June,  1856.  On  the  plaintiffs  own  theory,  tiierefore,  a  por- 
tion only  of  the  $769.50  could  be  allowed. 

But,  again,  in  a  case  for  specific  performance,  such  a  ground 
of  estimate  of  conjectural  profits  cannot  be  allowed.  It  may  be, 
that  had  the  plaintiff  sued  for  damages  at  law,  they  would  hare 
been  given. 

Upon  the  whole  case,  therefore,  the  claims  and  rights  of  the 
plaintiff,  presented  and  insisted  upon  by  him,  have  been  rightly 
determined  by  the  Judge  at  Special  Term. 

The  judgment  should  be  affirmed  with  costs. 

BoswoRTH,  J.,  without  expressing  any  opinion  as  to  several 
of  the  propositions  discussed  in  the  opinion  of  Hoffman,  J.,  con- 
curred in  affirming  the  judgment.     Judgment  affirmed. 

(A.) 

Staiement  of  Beferee  as  of  the  ISih  June^  1856,  ioith  the  ChrrecUons 

of  the  Judge  at  Special  Term. 
1856. 

June  18th,  Defendant  charged  with  rents  .  $2850 
Credited  with  ground  rent,  taxes 
and  interest  on   $4400,  bal- 
ance of  $4500  purchase  mo- 
ney         $1722  94 

Do.  by  Judge,  taxes    ...  68  87 

Balance  purchase  money    .       .  4400  00 

1856. 

June  18th,  Balance  due  by  plaintiff    .     .       3831  31 

$6181  31  $6i81  31 
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1857. 

May  1st)  Further  debits  by  Judge. 

Hents         .         •         •         • 

$686  00 

Costs        •         •          .          • 

110  07 

Credits,  interest     .    $266  94 

Ground  rent     .     .     178  84 

Taxes       .     .      .      .  69  15 

$509  48 

Balan(se  due  plaintiff 

186  64 

$695  07 

$696  07 

Down         •         •         •         • 

8881  81 

Drawn  off 
Due  by  plaintiff 

« 

186  64 

• 

$8646  67 

D^endania  Acoovml, 

Dr. 

Or. 

1856. 

Janeldih, 

Purchase  money 

4600  00 

To  decreased  value  of  lease    • 

796  60 

» 

To  cash  paid  down 

100  00 

Interest  from  March  6th,  1868, 

) 

' 

8812        .... 

22  98 

Balance          •         .        •         . 

• 

8680  62 

• 

• 

$1500  00 

$4600  00 

1867. 

May  1st, 

By  balance  due  defendant 

8580  62 

"   interest  to  date  10  m.  12  d. 

210  07 

*'   Qround  rent  and  taxes, 

$178  88 

69  16 

586  00 

242  48 

To  rents       •       •       •       • 

'^  costs     .         •         •          . 

110  07 

Balance         .         •       •        • 

8338  00 

$3,338  00        $4^083  07  $1083  07 


T* 


Bobbins,  et  oZ.^  ^intifib  and  Bespondentis,  v.  B;c^A9DS0K}  d  aZ., 

Defei^^^Qta  ^d  ApjpeU^^. 

When  a  note  is  made,  without  eopfideration,  and  for  the  accompyodaiion  of  the 
pa3*ee,  and  is  delivered  to  Mm  by  the  maker,  irithoat  any  restriction  as  to  ita 
v$jk,  ai^d  is  endorsed  and  de^lvefod  by  the  |>ayee  to  the  holder,  as  seenrity  for 
ap  p^tecedent  debt,  the  latter  ean  reoo^fF  oif  ^e  iffal^fiv  #t  least,  to  the  amount 
of  the  debt  it  was  transferred  to  seeure.  It  is  no  answer  to  an  aetion,  on  aneh 
note,  tliat  the  debt  it  was  transferred  to  secure  has  not  become  dne.    If  such  d«bi 

•    •       • 

has  been  paid,  the  ^rden  of  proving  that  fact  rests  on  the  maiser  of  the  note. 

4l  famniltr  of  other  secnrities,  by  the  endorsee  of  such  a  mole,aa  a  condderation 
of  thfs  endorsement  and  transfer  of  it  by  the  payee,  m^l^  tb^  endorsee  a  holder 
fur  value. 

Wheg  th^  endorsee  of  a  note,  prior  to  his  takinig  ^he  note,  isi^uires  of  the  maker, 

■  whether  it  is  a  business  note,  and  sneh  maker  answers  that  it  is,  and  the  endorsee 
(eeeWes  the  pi^te,  and  giyea  yalue,  or  pai^  with  seanrities,  in  reliance  upon 
aoch  representation^  he  is  entitled  to  treat  it,  for  all  pnrposea,  to  the  extent  of  his 
interest  therein,  aa  a  boalneM  note,  and  hold  the  nuker  to  the  tmth  of  hip  Mpr 
r^fyaiftftions. 

Whether,  if  he  so  reeeive  the  note,  as  cpHaten^  security  for  the  d^bt  of  the  payee, 
the  maker  would  be  permitted  to  deny  the  tmth  of  sneh  representations^  even 
to  reduce  U(f  H^epyery  to  th^  amount  of  the  dakft  te  'vklek  it  is  held  as  se- 
curity T     Qumre, 

When  such  eiidpryei^  prior  to  his  taking  the  note,  sends  it  by  a  messenger  to  the 
maker,  with  instructions  to'  inquire.  If  it  is  a  business  note,  imd  the  inquiry  ia 
made,  and  he  answers, -that  it -is;  after  proo#  of  such  fttcts^  the  endorsee  may 
pmsa,  that  tba  msassnger,  on  returning,  reported  to  the  endorsee  what  the 
n^^i^er  sii^*  Vj  WJ  panon  who  heard  him  make  sneh  report  Proof  of  the  lat- 
ter  fact  is  material  to  show,  that  the  representation  made,  or  answer  giT«n« 
was  communicated  to  the  endorsee  before  be  took  the  note^  and  such  proof  m^ 
be  made  by  any  person  who  knows  the  ftet 

'^eiv  is  an  action  on  such  «  nott,  th«  i^ntwee,  by  «ot  doiylsg,  admits  the  allega- 
tiooa  of  the  complaint,  Ui^  the  d^n4a]|i|  9ipd«  apd  delivered  the  note  to 
the  payee,  who  endorse^  «^4  ddirered  it  to  the  plaintiff;  the  defendant  should 
ngt  ^  permitted,  at  the  tria)^,  to  amend  his  answer,  by  inserting  an  ayerment, 
that  tiie  payee  of  the  note,  at  the  time  it  was  so  made  and  endorsed,  was  a 
married  w<Hnan.  The  reftaaal  of  a  Judge  to  permit  such  an  amendment^  if  he 
has  power  to  •allow,  it,  is  a  matter  resting  in  his  disention,  ^nd  cannot  be  re- 
Tiewed,  on  i^  epiqeption  to  his  decision. 

To  allow  it»  in  ^ncH  a  ca«e,  even  if  the  power  to  grant  it  If  unquaftlonable,  would 
permit  a  technical  matter  to  be  alleged,  to  admit  proc^  of  a  defence  not  meri- 
tori^s. 

(Btftm  Bun,  Ch.  J.,  and  Wooxwunr,  J.) 

^eard,  October  14 ;  decided,  Deeember  fith,  1857. 
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This  actioa  U  brought  bj  the  pliintiflb,  as  endcHeees  of  a  prom* 
moTj  note,  for  $1000,  dated  Nov.  G,  1856,  i*  6  months.  The 
complaint  avers  the  making  of  the  note  by  the  defendants,  paya- 
ble to  the  order  of  one  B.  C,  Jones;  the  delivery  thereof,  by  the 
drfendants,  to  the  said  K  C.  JoiieB :  that  the  said  R  C.  Jones  duly 
endorsed  the  said  note  in  blank,  and  transferred  and  delivered  the 
same  to  the  plaintiffi. 

The  complaint  then  adds,  that  the  note  is  dne,  and  payable ; 
that  it  has  not  been  paid,  and  thai  the  plaintiffii  are  now  the  law- 
ful holders  and  owners  tiiereof. 

The  answer,  by  not  denying,  adsgdts  the  making  and  delivery 
of  the  note,  by  the  defendants,  to  the  payee,  and  the  due  endorse- 
mmt^  transfer  and  delivery  thereol^  by  such  payee,  to  the  plain- 
lUb,  But  the  answer  says,  "  that  they  (the  defendants)  have  no 
knowledge  or  information,  snffioieot  to  form  a  belirf,  whether,  at 
the  time  of  the  commeoosment  of  this  action,  the  plaJjQyli£b  were, 
or  whethw  they  now  9St^  the  hiwfnl  owners  or  hinders  of  the  said 
note." 

For  a  second  defence^  the  defenckmto  aver  that  the  note  was 
made  and  delivered  to  B«  C  Jones  withont  consideration,  and 
solely  for  her  aooommodalieo,  and  thai  U  was,  at  that  time,  iigreed 
that  the  note  should  not  be  p«t  into  the  street  to  be  neigotiated,  or 
sold  to  brokers,  and  that  tl:^  payee  promised  to  return  the  note 
to  the  defendants,  at  matoriity.  But,  that  the  note  Ivss,  contrary 
to  such  agreemenl^  passed  away  to  Wall  skraet  brokere,  the  plain- 
tiflb  in  this  actioQ,  and  that  the  plamtaffe  received  it  f^  an  ante- 
cedent debt,  and  sdvanoed  no  money,  and  parted  with  no  value 
therefor. 

For  a  third  defence,  the  defendants  aver  that  it  was  made  and 
delivered  for  the  accommodation  of  K  C.  Jones,  and  without  con- 
sideration received  by  the.  defendants,  and  that  it  was  delivered  to 
the  plaintiffs,  by  the  payee,  npos^  and  in  consideration  of,  an 
agreement  to  forbear,  and  give  time  of  payment  of  a  sum  of  $1000, 
then  due,  or  to  become  due,  to  them,  for  which  the  payee  at  the 
time  of  the  delivery  of  amh  note,  paid  to  the  plaintiffs  more  than 
legal  int^est,  to  wit,  a  rate  zt  least  two  per  cent,  a  month,  and 
that  the  agreement  upon  which  such  note  was  delivered,  was  uau- 
rions,  and  void. 

The  case  came  on  for  trial  before  Mr.  Justice  Slosson  and  a  ju- 
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17,  at  the  November  trial  term,  1866.  On  the  trial,  the  plaintifis 
T&Bd  the  note  in  evidence,  proved  the  co-partnership  of  the  plain- 
ti£^  and  rested. 

The  defendants  gave  evideiice,  tending  to  show  that  the  payee, 
when  she  obtained  the  note,  promised  to  return  it  within  two 
weeks,  but  they,  also,  read  in  evidence,  a  written  receipt,  procui^ 
ed  from  her,  after  the  two  weeks  had  expired,  acknowledging 
that  the  note  was  received  for  her  accommodation,  and  promising 
to  pay  the  same  at,  or  before,  the  maturity  thereof.  This  receipt 
was  given  before  the  note  was  transferred  to  the  plaintiff 

But  the  defendants  gave  no  evidence  showing,  or  tending  to 
show,  that  the  defendants  imposed  any  restriction  upon  the  payee, 
in  respect  to  the  use  she  should  make  of  the  note,  nor  that  there 
was  any  agreement,  or  understanding,  in  regard  to  the  purpose  to 
which  it  was  to  be  applied.  Nor  was  there  any  evidence,  prov- 
ing, or  tending  to  prove,  the  usury  alleged  in  the  answer. 

One  of  the  plaintifb  was  examined  in  behalf  of  the  defendants, 
and  he  testified  to  various  loans  made  to  B.  C.  Jones  prior  to  Jan- 
uary Ist,  1866,  and  that  the  balance  due  thereupon,  on  that  day, 
was  $785.86,  for  which  the  plainti£b  held,  as  security,  certain 
Texas  scrip,  and  a  promissory  note,  made  by  one  Walter  Mead, 
then  past  due.  And  that  the  plaintifb,  on  the  day  last  mention- 
ed, and  upon  condition  of  receiving  the  note,  now  in  suit^  as  col- 
lateral security,  and  in  consideration  thereof,  took  her  note,  or 
agreement,  (which  he  then  produced  and  read  in  evidence,)  ac^ 
knowledging  that  she  had  borrowed  and  received  the  $786.66, 
and  promising  to  pay  the  same  on  demand,  with  interest ;  gave 
up  to  her  the  said  scrip,  and  the  note  of  Mead,  and,  also,  received 
the  note  in  suit,  instead  thereof.  And  it  was  further  proved,  on 
the  part  of  the  plaintiff,  that  before  giving  up  the  collateral  se- 
curities, they  sent  the  note,  now  in  suit,  to  the  store  of  the  de- 
fendants, by  a  messenger,  and  inquired  of  them  whether  it  was  a 
business  note,  and  one  of  the  defendants,  in  the  presence  of  the 
other,  declared  that  it  was. 

On  the  examination  of  one  of  the  plaintiff  he  was  asked,  what 
was  the  report  brought  to  him  by  the  messenger  7  The  question 
was  objected  to,  and  the  objection  overruled.  The  defendants  ex- 
cepted, and  the  witness  said,  "  The  report  was,  that  it  was  a  busi- 
ness note." 
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It  appeared,  on  the  examinatioii  of  the  plaintiff  by  the  defend* 
ant,  that  he,  the  plaintiff^  "  had  known  Mrs.  Jones  and  her  bus- 
band  ten  years  preyiously ;"  that  he  had  not  known  any  thing 
about  him  for  three  years  past^  but  he  said,  "  I  have  no  doubt 
th{(t  he  is  now  the  husband  of  Mrs.  Jones.  So  £sir  as  I  know,  he 
was  her  husband  ten  years  ago."  Other  evidenee  showed,  that  R 
C.  Jones,  the  payee  of  the  note,  was  a  married  woman,  and  that 
her  husband  was  still  living. 

The  defendants  thereupon  moved  for  leave  to  amend  their  an- 
swer, so  as  to  aver  that  the  payee  of  the  note  was  a  married  wo- 
man, so  that  her  endorsement  and  transfer  conveyed  no  title  to 
the  note. 

The  Court  denied  the  motion,  and  the  defendants'  counsel  ex- 
cepted« 

The  testimony  being  closed,  the  defendants'  counsel  moved  to 
dismiss  the  complaint  on  the  following  grounds : — 

1.  That  the  notQ  being  an  accommodation  note,  and  transfer- 
red as  collateral  security  for  an  antecedent  debt,  the  plaintiflb 
could  not  recover. 

2.  That  there  was  no  evidence  that  the  original  debt  had  ever 
been  demanded,  or  claimed,  by  the  plaintiff,  or  that  it  had  not 
been  paid. 

8.  That  the  endorsement  and  transfer,  by  a  married  woman, 
conveyed  no  title,  and  gave  the  plaintiff  no  right  of  action. 

4.  That  upon  the  pleadings  and  the  evidence,  the  complaint 
should  be  dismissed. 

The  motion  was  denied,  and  the  defendants  excepted. 

The  defendants'  counsel  requested  the  Court  to  charge  the  ju- 
ly,  that  if  they  believed,'&om  the  testimony,  that  the  note  was  be- 
tw^n  the  defendants  and  the  payee,  without  consideration,  and 
that  it  was  given  by  the  payee  solely  to  secure  an  antecedent 
debt,  the  plaintifib  could  not  recover.  • 

The  Court  charged,  that  the  evidence  clearly  showed  that  the 
note  was  an  accommodation  note ;  but  that  the  transfer  of  an  ac- 
commodation note  as  security  for  an  antecedent  debt,  gives  title, 
in  the  absence  of  fraud,  and  if  made  before  maturity ; — to  which 
the  defendants  excepted. 

The  Court  further  charged,  that  "  there  ia  no  evidence  in  this 
case  that  the  note  was  diverted  from  its  original  purpose.    There 
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is  no  evidence  that  it  vmB  given  under  any  xestrictioa  at  to  its 
use.  That  if  they  beliered  Bobbiaa^  (the  plaintifi^)  he  did  give 
value  for  the  note,  as  he  surrendered  coUoterals  on  reoeiviog  it" 

To  each  and  every  part  of  which  chaaige,  setHiiately)  the  d^* 
fendants'  covmsel  excepted. 

The  jury  rendered  ^eir  verdict  for  the  plaintifb  for  |780«80| 
being  the  amount  of  the  note  given  by  Hr&  Jones  to  tfaA  }dain- 
tiffs,  with  interest 

From  the  judgment  upon  this  verdict  the  defcoidaats  appealed. 

JEdwanis  Pierrepcfnt^  for  the  appellants. 
C.  F.  Smfordj  for  the  roBpondenls. 

Bt  the  Coubt.  Woomtunr,  J.-^The  def^dsnts  wholly 
failed  to  prove,  that  there  was  any  special  agreement  between  the 
defendants  and  the  payee,  restricting  the  use  pf  the  note  to  any 
particular  purpose,  or  restraining  her  in  any  wise  as  to  the  man- 
ner in  which,  or  the  persons  to  whom,  it  ^ould  be  n^otiated. 
And  having  given  no  evidence,  that  there  was  any  usurious  agree- 
ment, under  which  it  was  negotiated,  no  part  of  the  second  or 
third  defences  was  proved,  save,  only,  that  the  note  was  made, 
without  consideration  received  by  the  defendants,,  for  the  accom- 
modation of  the  payee,  and  that  it  was  transferred  to  the  pl8tntt&, 
as  oollaleial  security,  for  mon^  previously  loaned  by  tiie  plain- 
tiffs to  such  payee.  In  the  endeavor  to  prove,  that  it  was  trans- 
ferred, as  such  collateral  security,  the  defendants  also  proved, 
that,  although  given  as  such  security,  the  plaintiffii,  in  con- 
sideration thereoi^  surrendered  to  the  payee  other  securities  there- 
tofore held  for  the  same  indebtedness.  This  was  dearly  a  parting 
with  value,  upon  the  £Edth  of  the  note  in  suit*,  and  if  giving 
value  was  necessary,  to  entitle  the  plai»ti!flb  to  retain  the  note,  as 
such  security,  and  recover  thereon,  it  was  sufficient  The  surren- 
der of  securitieB  is  giving  a  valuable  consideratiOB,  as  truly,  as  the 
giving  of  money  on  the  fidth  of  the  note. 

In  this  respect,  we  say,  unhesitatingly,,  that  l3ie  charge  of  the 

^  Judge  to  the  jury  was  correct,  and  had  the  case  been  submitted 

to  the  jury,  upon  this  point  alone,  the  second  and  third  defences 

must  have  failed ;  for  the  evidence,  to  the  effect  stated,  was  wholly 
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UDOontradicted,  and  we  see  nothing  in  the  ease  to  waxrant  the 
jniy  in  diBregarding,  or  even  doabting  it 

Besides  thi%  the  proof  was,  in  like  manner,  dear  and  uncontra- 
dicted, that  the  plaintiib  took  the  note,  in  reliance  npon  the  rep- 
resentation of  the  defendants^  that  the  note  was  a  business  note. 
The  phdntiflGI  had  a  right  to  relj  npon  that  representation,  and  to 
deal  with  the  note,  in  all  respects,  as  if  such  representation  was 
true ;  and  if  the  title,  which  was  either  admitted  in  the  pleadings, 
or  proved  on  the  trial,  was  such  as  would  have  entitied  the  plain- 
tiff to  recover,  had  the  note  been  given  for  value  received,  the 
plainti£b  were  clearlj  entiilied  to  recover  here.^  And  we  think 
the  Judge  would  have  ruled  correctly,  i^  upon  proof^  that  the 
note  was  received  and  collateral  securities  surrendered,  in  retianoe 
on  the  truth  of  soeh  a  represoitatioD,  the  evidraiee,  that  the  note 
was  an  accommodation  note,  should,  so  £a*  aa  &e  r^ht  of  reoov- 
erj  was  concerned,  be  wholly  disregarded.  If  the  defendants  had 
a  right  to  give  sneh  evidence  at  all,  in  the  £koe  of  their  repre- 
sentation, it  was  only  to  restrict  the  recovery  to  the  sum  te  which 
the  plainti£b  held  it  as  security,  and  even  that  may  be  cbubtfiiL 
{Oram  t.  Eendrickt,  7  Wend.  669.) 

Under  such  cbcumstances,  we  tkiok  it  was  not  neoesnry,  fer 
die  purposes  of  this  case^  to  consider  the  questioB^  whether  the 
transfer,  by  the  payee,  of  an  accommodation  note^  as  security  ibr 
an  antecedent  debt,  without  fpaud,^  and  before  the  maturity  o£  the 
note,  gives  title.  We  are,  nevCTAelea^  equally  dear,,  that  the 
charge  was  correct^  on  tiiis  point  also. 

We  regard  it  as  fully  settled,  that,  where  a  mate  is  made  for  the 
accommodation  of  a  payee,  and  delivered  without  any  restriction 
or  limitation  of  his  authority  to  use  it^  he  may  appropriate  it  to 
such  uses,  (being  themsdves  legal,)  as  his  convenience  or  pleasure 
may  dictate ;  and  the  holder  is  mot  bound  to  prove,  that  he  parted 
widi  value,  as  the  consideration  of  fte  transfer  to<  hmaelf.  He 
may  recover  thereon,  althou^  he  received  it  in  payment  of  a  pre* 
existing  debt,  or  received  it  as  collateral  security  for  such  an  in- 
debtedness. Indeed,  mere  prooi^  that  a  note  is  an  aocommodation 
Bote^  is  not  suffident  to  cast  upon  an  endorsee  the  burden  of  show- 
ing, upon  what  consideration  he  did  receive  the  note.    He  may  rest 

^  BentMH  t.  Ob^  (5  Dacr,  W) ;  BUrraU  r^  Ih  OtpU  (Id.  Z&), 
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upon  the  oonsideTation  which  the  endoraement  to  himself  legally 
imports.  Although  some  misapprehensioQ  has  formerly  existed, 
upon  this  point,  it  is  now,  we  think,  too  firmly  settled  to  be  open 
to  discossion.  {Laiknp  v.  Morriz^  5  Sandf  S.  C.  R  7 ;  Qrarviin^ 
et  aLf  V.  LeJBoy,  2  Paige,  609 ;  Bank  of  Euiland  y.  Buck^  6  Wend« 
66 ;  GrarU  v.  HHiooU,  7  Wend.  227 ;  Toung  Y.Lee,  2  Kern.  552 ; 
Boss  y.  Bedell,  6  Duer,  467,  and  cases  cited.) 

There  was,  therefore,  no  error  in  the  charge  to  the  jury,  and 
the  Judge  properly  refused  to  charge  as  requested  by  the  de- 
fendants. 

We  are  no  less  clear,  that  it  was  unnecessary  for  the  plaintiff  to 
prove  a  demand  of  payment  fix>m  Mrs.  Jones,  the  payee.  Indeed, 
this  seems  to  follow,  from  what  has  already  been  said.  They  were 
(so  &r  as  relates  to  this  point)  the  lawful  holders  of  the  note,  for  a 
sufficient  consideration,  not  defeated  by  the  proof,  that  the  note 
was  an  accommodation  note.  Establishing  their  title  to  the  nol;^ 
established  their  right  to  recover  thereon,  according  to  its  tenor. 

But  in  no  aspect  of  the  case  was  such  a  demand  necessary. 
The  transfer  to  them  was  not  dependent  upon  any  condition  pr^ 
cedent,  viz.,  to  become  available,  in  case  the  note  of  Mrs.  Jones 
was  not  paid,  on  demand,  or  provided,  on  demand,  payment 
should  be  refused.  In  reference  to  this  question,  their  title  was 
precisely  the  same,  as  if  the  note  had,  in  fact,  been  given  to  the 
defendants  for  full  value.  They  had  a  right,  and,  in  the  last  case 
supposed,  it  might,  perhaps,  have  been  their  duty,  to  require  the 
defendants  to  pay  the  note,  when  it  became  due.  True,  if  the 
note  of  Mrs.  Jones  had  been  paid,  she  would  have  been  entitled 
to  a  return  of  this  note ;  but  the  burden  of  slv^wing,  that  the 
plaintiffs*  title  had  been  defeated,  was  upon  the  defendants. 

In  relation  to  the  admission  of  the  evidence,  that  the  plaintiff' 
messenger  reported  to  the  plaintiffs  what  the  defendants  said,  in 
answer  to  the  inquiry,  whether  this  note  was  a  business  note ;  there 
was  no  error.  The  objection  is,  that  the  evidence  was  hear-say,  only. 

It  was  competent,  and  it  was  deemed  material,  to  prove,  that 
the  defendants,  by  representing,  that  the  note  was  business  paper, 
had  induced  the  plaintiffs  to  deal  with  it  as  such,  and  surrender 
other  securities.  For  this  purpose,  it  was  necessary  to  prove  two 
things:  First,  that  the  representation  was  made;  and  second, 
that  the  plaintiff  had  acted  upon  that  representation.    The  plain- 
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piovedi  by  the  messenger,  that  the  defendants  made  the  rep- 
lesentation ;  but,  had  they  stopped  there,  this  ground  of  claim 
would  not  have  been  established.  They  must  prove,  that  the 
representation  was  oommunioated  U>  them  by  their  messenger; 
otherwise,  it  could  not  have  been  acted  upon.  Whether  this  was 
proved  by  the  messenger,  or  by  any  oilier  witness,  was  wholly 
immaterial.  This  seems,  to  us,  too  plain  to  require  further  dis« 
cussion.  It  was  not  attempting  to  prove  the  defendants'  repre- 
sentation by  what  a  third  person  (the  messenger)  said ;  but  it  was 
giving  direct  and  positive  proo4  that  what  the  defendants  said 
(which  had  already  been  proved)  was  communicated  to  the  plain- 
tiffi. 

The  remaining  questions  are :  First,  whether,  under  the  plead- 
ings, the  plaintiff'  title  could  be  defeated  by  proof,  that  the  payee 
of  the  note  was  a  married  woman?  and  second,  whether  the 
Judge  should  have  permitted  the  defendants  to  amend  their  an- 
swer, so  as  to  set  up  that  specific  defence? 

The  answer  of  the  defendants,  by  not  denying,  admitted,  (Code, 
§  168,)  that  they  made  the  note  in  suit,  and  delivered  it  to  the 
payee,  and  that  "  the  said  payee,  the  said  B.  C.  Jones,  thereupcm 
duly  endorsed  the  said  note,  in  blank,  and  transferred  and  deliv- 
ered the  same  to  the  said  plaintiff" 

The  fact  of  endorsement,  that  it  was  duly  made,  and  that  the 
note  was  actually  and,  of  course,  legally  transferred  to  the  plain- 
tifEs,  here  stand  admitted.  Whether  the  plaintifEs  continued  to  be 
the  holders  and  owners,  at  the  time  of  the  commencement  of  the 
suit,  may,  perhaps,  be  deemed  put  in  issue,  by  what  follows  in 
the  answer ;  but  the  regularity  and  validity  of  the  transfer  of  the 
note  to  them  is  not  put  in  issue.  Certain  facts  are  afterwards  al- 
leged, as  second  and  third  defences,  which  have  already  been  no- 
ticed ;  but  there  is  no  intimation  of  a  want  of  legal  capacity  in 
the  payee  to  endorse  or  transfer  the  note. 

We  say,  unhesitatingly,  that,  under  such  an  answer,  the  defend- 
ants were  not  at  liberty  to  prove,  that  no  transfer  had  been  made  to 
the  plaintiffs ;  nor  to  do  indirectly,  by  showing,  that  the  payee 
had  no  capacity  to  transfer,  what  they  would  not  be  at  liberty  to  do 
directly.  In  truth,  the  fact  of  due  endorsement  and  transfer  to 
the  plaintiffs  was  not  in  issue. 

It  is  settled  by  the  Court  of  Appeals,  that  a  defence  which  is 
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not  set  up  in  the  answer,  wffl  not  a?ail  a  defendant,  dthoagli  it 
18  proved  on  the  trial  {HMr.  TU  Maj/ar^  2  Seld  179;  BnmH 
v.  is&am,  2  Kem.  1.) 

It  is  eminently  juat,  that  tiiia  nile  ahoald  be  adhei^  to.  A 
plaintiff  comes  to  trikl  prepared  to  meet  the  defences  npon  which 
the  answer  assores  him  the  defendant  will  rely,  and  presomp* 
tively  prepared  to  meet  none  other.  It  is  true,  that  he  may  ob^ 
ject  to  pioof  of  any  other  defence;  but  it  is  also  true,  that  in  the 
oonrae  of  the  trial  £u3tS'  may,  and  Hreqiiently  they  do  appear,  in 
some  form  or  process  of  examination,  or  oros^ezamination,  which 
are  so  ocmnected  with  the  rss  ge&Ux^  or,  proper  as  a  means 
of  testing  the  memory  or  credit  of  the  witness,  that  they  could  not 
be  altogether  excloded,  and  which  suggest,  that,  had  they  been 
set  up  by  answer,  might  defeat  the  action.  But  the  plaintiff  was 
not  bound  to  bring  witnesses  to  contradict  them.  In  this  way,  even 
payment  might  be  testified  to  by  some  witness ;  ot,  in  an  action 
for  sssault  and  battery,  in  whidt  the  answer  contained  nothing 
but  a  denial,  a  witness  called  by  the  defendant  to  mitigate 
damages;  might  state  fects^  as  a  part  of  the  fi»  ^/ie,  which,  if  true, 
would  amonnt  to  a  complete  justi£cation. 

Seconds  Ought  the  Judge  to  have  pennitled  an  amendment  ? 
Whether  the  propriety  of  granting  the  amendment  did  not  rest 
so  fully  in  the  discretioa  of  the  Judge  presiding  at  the  trial,  that 
the  refusal  to  allow  it  cannot  be  reviewed  on  appeal,  has  been 
already  twice  coi^dered  in  this:  Court,  in  Qeneral  Term,  and  it  is 
held,  that  such  a  refusal  furnishes  no  ground  of  exception,  and 
will  not  be  reviewed.  {Brown  v.  McOwfte^  6  9andf.  229 ;  Hmd 
V.  Hudson  Rivet  Fire  Ins^  Cb.,  2  Buer,  4S>9\  and  see  BoOi  v. 
Sditoes,  e  Barb.  808.) 

In  the  present  esse,  the  oonsideratiotts  above  suggested,  in 
regard  to  the  right  of  the  defendant  to  prove  a  defenoe  not  set 
up  in  the  answer,  bear  also  upon  the  propriety  of  allowing  the 
amendment  The  motion  was  not  made,  to  prevent  a  variance ; 
it  waa  sought  to  introduce  an  entirely  new  d^fence^a  defenoe 
that  was  contrary  to  the  admissions  in  the  answeP-»a  defence  not 
in  itself  meritorious,  but  resting,  sa  far  as  concerns  this  case,  upon 
purely  technical  grounds ;  for  if,  in  fact,  the  note  in  question 
was  without  consideration,  the  husband  had  no  beneficial  interest 
in  it — ^it  could  never  be  collected  fer  his  benefit-^he  was  in  no 
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wise  prejudiced  by  suflfering  the  plaintiff  to  recover,  or  by  re- 
quiring die  defendants  to  pay  according  to  the  very  terms  of  their 
promise,  i.  e.,  to  the  party  whom  the  payee  should  appoint 

The  cases  of  SgeH  v.  Wicker,  (10  How.  Pr.  R.  198,)  and  (Min 
y.  Hansen,  (1  Duer  809,)  8lv>w  that  an  amendment  introducing  a 
defence,  new  and  substantial,  ought  not  to  be  allowed  at  the  triaL 

We  do  not,  therefore,  deem  it  necessary  to  inquire  whether, 
under  the  circumstances  disclosed  on  the  trial,  the  defence  would 
have  availed  to  defeat  a  recovery.  The  general  doctrine,  that  a 
promissory  note,  made  during  the  coverture,  payable  to  a  married 
woman,  and  having  no  oonneotion  with  her  separate  property,  is, 
in  l^al  effect,  payable  to  her  husband,  we  do  not  question ;  nor, 
that  she  cannot  transfer  such  a  note,  by  endorsement,  without  her 
husband's  authority.  But  there  are  circumstances  in  which  the 
title  of  an  endorsee  of  a  note,  payable  to  her,  and  transferred  by 
her  endorsement,  will  be  sustained.  (JfiZZer  v.  DdomaJter^  12 
Weni  488.) 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


JsNNT  Gray,  Plaintiff  and  Appellant,  v.  VAmsrr  Lsssikgtok, 

Defendant  and  Bespondent 

Wlieiiier  ftn  infimt  Mn  brhig  an  action  daring  her  minority,  to  reioind  a  parehato 
made  by  her  of  personal'  properly,  and  to  obtain  a  surrender  of  promissory 
notes  and  a  chattel  mortgage  of  sneh  property  made  and  exeented  by  her,  for, 
and  to  secore,  payment  of  the  contiact  price?    Qumre, 

When,  in  an  acUon  to  rescind,  she  bases  her  light  of  action  on  the  ihct  of  her  in- 
fisncy  at  the  time  of  mating  the  contmet^  and  on  the  further  £iet^  that  the  de- 
fendant frandulentty  misrepresented  the  ralne  of  the  property,  and  imposed 
upon  the  plaintiff's  ineipoience^  the  harden  of  proring  misrepresentations 
niade,  and  imposition  practised,  is  apon  the  plaintiff. 

Upon  the  qaestion  of  good  dtiith,  as  to  the  representations  made  of  its  yalae^  It.ii 
competent  for  the  defendant  to  show  that,  shortly  previous  to  each  sale,  the  de- 
fendant bought  and  paid  for  it,  at  the  prices  represented  by  her  to  be  its  valae. 

The  terms,  on  which  a  resdMen  will  be  allowed,  are  a  restoration  of  the  property 
to  the  defendant,  and  the  payment  of  socb  sam  as,  with  the  payments  made  oa 
•ceoant  of  the  parehase,  equals  the  deterioration  of  the  property  in  yalocb 
eaused  by  the  plaintiff's  use  of  it^ 

B.— IL  17 
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When  the  yalae  of  the  property  at  the  time  of  the  infant's  parohase  of  it,  upon  the 
evidence  given,  wonld  appear  to  exceed  rery  greatly  its  value  at  the  time  it 
was  restored  to  the  defendant,  or  was  offered  to  be  restored,  and  it  becomes  a 
&ir  sabject  of  inquiry,  whether  this  difference  in  Talue  results  from  a  misnsa 
of  the  property,  or  whether  Its  Talae,  at  the  time  of  the  infant's  purchase,  ia 
over-estimated,  the  uses  to  which  it  has  been  pot  by  the  infiint  is  a  proper  sub- 
ject of  inquiry. 

When  such  property  has  been  sold,  pmdmU  lite,  by  a  receiver  appointed  by  tfaa 
Court,  the  plaintiff  is  to  be  allowed,  as  the  Talae  of  the  property  when  it  went 
into  the  hands  of  the  receiver  all  that  it  sold  for,  though  that  sum  may  exceed 
its  value  as  established  by  the  testimony  given  upon  that  point  If  it  sells  fpr 
lesi^  the  defendant  is,  nevertheless,  to  be  deemed  to  have  taken  possession  at 
the  time  it  went  into  the  recdver's  hands,  and  the  contract  being  rescinded,  is 
to  be  charged  with  such  sum,  as  its  yalue,  as  the  evidence  shows  it  was  then 
worth,  and  takes  the  proceeds  of  the  sale,  as  a  subatitute  for  the  property  in 
the  condition  it  then  waai 

(Before  0uxr,  Gb.  J.  and  Woodruit,  J.) 

Heard,  October  15 ;  decided,  December  5, 1807. 

The  plaintiff,  by  ber  complaint,  alleges  a  sale  on  the  ISth  of 
July,  1854,  to  herself,  by  the  defendant,  of  sundry  household  far- 
niture  and  chattels,  for  tiie  price  .of  $5426,  and  the  execution  and 
delivery  by  the  plaintiff  to  the  defendant. of  certain  promissory 
notes,  and  a  mortgage  to  secure  the  payment  of  the  purchase 
money.  That  the  plaintiff  has  paid  upon  the  said  notes  and 
mortgage  the  sum  of  $2580.  That  the  plaintiff  at  the  time  of 
the  said  purchase,  and  at  the  commencement  of  this  action,  was 
an  infant  That  the  defendant,  knowing  such  in&ncy,  took  ad- 
yantage  of  her  youth  and  inexperience,  to  de&aud  her,  and 
&lsely  represented  the  said  furniture  and  chattels  to  be  worth  the 
price  at  which  the  defendant  so  sold  the  same,  well  knowing  that 
the  a&me  were  not  worth  over  $2000,  or,  at  most,  $2500.  That^  in 
truth,  the  property  was  not  worth  more  than  $2000 ;  and  that  the 
payments  already  made,  amount  to  more  than  the  value  of  the 
property  when  so  sold,  or  at  the  time  of  bringing  the  action. 

That  the  defendant  is  irresponsible,  and  that  she  threatens  to 
foreclose  the  mortgage  and  take  possession  and  sell  the  property. 

The  plaintiff  therefore  prayed  that  the  contract  of  sale  be 
rescinded,  on  account  of  the  infancy  of  the  plaintiff  and  be  set 
aside ;  that  the  mortgage  and  the  unpaid  notes  be  cancelled,  and 
the  defendant  be  adjudged  to  repay  the  whole  amount  received  on 
the  said  sale,  deducting  only  whatever  the  deterioration  in  value 
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of  the  property  may  be,  by  reason  of  its  use  by  the  plaintiff, 
upon  the  plaintiff*s  restoring  the  property  to  the  defendant ;  or 
that  the  mortgage  and  notes  be  eancelled  and  the  plaintiff  be  de- 
clared the  absolute  owner  of  the  property,  the  contract  of  sale  and 
delivery  being  allowed  to  stand  so  far  as  executed,  with  the 
farther  prayer  for  an  iujunction  and  receiver. 

The  answer  admits  the  fact  of  sale,  etc.,  but  denies  all  the  &ct8 
alleged  by  the  plaintiff  as  grounds  for  the  relief  sought,  and 
alleges  that  the  property,  by  the  careless  and  negligent  conduct 
and  want  of  care  on  the  part  of  the  plaintiff,  etc.,  has  been  irre- 
parably injured,  and  deteriorated  more  than  one-half  in  value. 

The  action  was  tried  at  the  Special  Term,  in  October,  1856,  before 
Mr.  Justice  Bosworth,  without  a  jury.  Although  the  orders  and 
proceedings  intermediate  the  bringing  of  the  action  and  the  trial, 
for  the  appointment  of  a  receiver  and  the  sale  of  the  property, 
are  not  set  out  in  the  case  submitted  on  the  appeal,  it  nevertheless 
appears  to  have  been  assumed  on  the  trial  and  by  the  finding  of 
the  Judge,  and  in  the  judgment,  as  it  was  on  the  argument  of 
the  appeal,  that  a  receiver  had  been  appointed,  and  the  property 
sold  by  the  receiver  before  the  trial,  and  that  he  held  the  proceedS| 
subject  to  the  decree  of  the  Court  in  this  action. 

The  Judge  who  presided  at  the  trial  has  found,  that  the  plain- 
tiff was  an  infJEint  at  the  time  of  the  purchase  and  at  the  com- 
mencement of  this  action,  but  that  the  defendant  had  neither 
knowledge  nor  notice  thereof  That  the  price  of  the  property 
was  not  an  unreasonable  one,  considering  all  the  circumstances 
under  which  the  sale  took  place,  and  the  terms  thereof.  That  the 
defendant  did  not  impose  upon  or  deceive  the  plaintiff  to  induce 
her  to  make  the  purchase,  nor  fraudulently  misrepresent  the 
value  of  the  property. 
He  therefore  finds  the  value  at  the  price  agreed  to  be 

paid        .        • $6425  00 

The  value,  at  the  time  the  action  was  commenced,  he 

finds  to  be •  1817  77 

And  the  depreciation  in  value  therefore       .  $4107  23 

And  the  amotmt  already  paid  upon  the  purchase 

money  •  .  .  .  .  2S89  00 

And  the  amount  requisite  to  make  good  the  de* 

ficiency         ......       $1518  23 
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He  farther  finds,  that  the  plaintiff  did  not  offer  to  retom  the 
property  before  bringing  the  action. 

Upon  these  facts,  his  conclusions  of  law  are : — 

That  the  plaintiff  had  a  right  to  elect,  by  a  suit  properly  brought^ 
during  her  minority,  to  rescind  the  contract  That,  after  an  elec- 
tion to  disaffirm,  she  was  nbt  eiititled  to  an  injunction  to  restrain 
the  defendant  from  taking  possession.  That  the  plaintiff,  is,  in 
equity,  entitled  to  rescind,  only,  upon  the  terms  of  restoring  the 
property,  and  paying  such  sum  as,  with  the  amount  already  paid, 
will  make  good  to  the  defendant  the  depreciation  resulting  fk>m 
her  use  of  it 

Judgment  was  directed  in  accordance  with  these  rules,  declar- 
ing the  contract  of  sale  rescinded.  That  the  mortgage  and  unpaid 
notes  be  delivered  up,  upon  the  payment^  by  the  plaintiff  to  the 
defendant)  on  or  before  the  first  day  of  July  then  next,  of 
(1518^.  The  decision  of  the  Court  then  declared,  that  a  judg- 
ment to  the  effect  stated  is  equivalent  to  allowing  the  plaintiff)  by 
way  of  deduction,  from  the  price  she  agreed  to  pay,  the  difference 
between  the  net  proceeds  of  the  property  sold  by  the  receiver 
and  its  actual  value  at  the  time  he  took  possession  of  it,  and  also 
the  interest  which  had  accrued  in  favor  of  the  defendant^  upon  a 
statement  of  an  account  of  the  contract  price  and  the  payments 
thereon. 

In  de&ult  of  the  payment  of  the  said  sum  of  $1518^  and 
interest,  and  the  costs  of  the  action,  4he  complaint  was  ordered 
dismissed  with  costs. 

The  plaintiff  appealed  to  the  General  Term. 

A.  Jt,  Dyeti^  for  the  plaintiff,  appellant 
Joi.  T,  Brady ^  for  the  defendant,  respondent 

By  the  CtouBT.  Woodbupf,  J. — The  principal  grounds  up- 
on which  it  is  insisted  that  the  judgment  herein  should  be  re- 
versed, are,  that  the  various  findings  of  the  Judge,  at  Special 
Term,  are  without  evidence,  or  against  evidence. 

We  have  examined  the  evidence  with  care,  and  in  connection 
with  the  views  of  the  plaintiff's  counsel,  as  given  us  on  the  argu- 
ment) and  submitted  in  the  points. 
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The  burthen  of  showing  that  the  plaintiff  had  been  deceived, 
or  defrauded  \>j  false  representations  respecting  the  value  of  the 
property,  was  upon  her.  No  witness  testifies  that  the  property 
was,  at  the  time  of  the  sale,  worth  less  than  the  price  at  which  it 
was  sold  to  the  plaintiff.  Some  of  the  defendant's  witnesses  testi- 
fied, in  relation  to  the  great  bulk  of  the  articles,  and  their  value, 
at  a  time  shortly  before  the  sale,  and  their  testimony  tended  to 
show  that  the  property  was  not  over-estimated.  On  the  other  hand, 
the  plaintiff's  witness  testified  to  the  value  when  the  receiver 
took  possession,  and  one  of  them  stated,  that  at  that  time  (nearly 
two  years  after  the  sale)  the  property  would  not  be  worth,  if  new, 
over  $2685.54.  Under  such  a  state  of  the  proo&,  we  cannot  say 
that  the  finding  of  value  is  against  evidence.  The  proofs  may 
not  be  so  clear  and  convincing  as  to  admit  of  no  doubt  We  are 
firee  to  say  it  is  not.  And  the  very  large  depreciation  which  re- 
sults from  the  value  found,  would  at  first  view  seem  incredible. 
But  even  this,  the  Court  might,  and  no  doubt  did,  consider  suffi- 
ciently explained  by  the  evidence,  showing  the  purposes  for  which 
the  property  had  been  used  by  the  plaintiff,  and  the  usage  to 
which  it  had  been  subjected  by  the  rough,  noisy  and  riotous  men 
who  frequented  the  plaintiff's  house,  and  the  destruction  which 
they  are  testified  to  have  caused. 

The  price  of  the  sale  being  found  reasonable,  and  there  being 
an  entire  failure  of  any  affirmative  evidence,  (other  than  such  as 
rdated  to  value,)  showing,  or  tending  to  show,  fraud  or  misrep- 
resentation, or  improper  influence  of  any  kind,  to  induce  the  plain- 
tiff to  purchase  the  property,  the  amount  of  depreciation  was  a 
necessary  arithmetical  result,  firom  the  further  proof  given,  on  the 
part  of  the  plaintiff  herself,  that  the  property,  when  taken  posses- 
sion of  by  the  receiver,  was  worth  only  the  sum  which  the  ODurt 
have  found. 

Upon  the  fact  so  found,  the  principle  of  the  decision  is  not^  as 
&ras  we  understand,  sought  to  be  impeached  by  the  appellant 
Indeed  it  is  in  precise  accordance  with  the  prayer  of  the  complaint 
itself  That  prayer  proposes  to  charge  the  plaintiff,  on  a  rescis- 
sion of  the  contract  of  sale,  with  the  deterioration  in  value  of  the 
property  by  reason  of  its  use  by  the  plaintiff;  and  this  was  done 
by  the  Court  The  prayer  of  the  complaint  proposes  a  restora- 
tion of  the  property  to  the  defendant ;  and  this  was  done.    And 
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the  plaintiff  is  allowed  the  fall  value  of  the  property  when  the 
possession  was  delivered  to  the  receiver,  without  any  abatement. 

It  is  quite  true,  that  the  application  of  the  principle  of  the  deci- 
sion to  the  facts,  did  not,  result  so  favorably  to  the  plaintiff,  as  it 
would,  had  the  facts  been  proved  as  alleged ;  but  that  is  not  be- 
cause the  plaintiff  has  sought  relief  upon  an  erroneous  principle, 
but  because  she  fidled  to  prove  a  state  of  facts,  which  would  pro- 
duce a  favorable  result.  Obviously,  if  the  deterioration  in  value 
had  not  exceeded  the  sums  which  she  had  already  paid,  it  would, 
upon  the  principle  of  the  decision,  have  only  remained  to  cancel 
the  outstanding  obligations,  and  direct  the  delivery  of  the  proper- 
ty, or  ita  proceeds,  to  the  defendant. 

The  seeming  hardship  of  requiring  the  plaintiff  to  pay  a  still 
further  sum,  as  a  condition  of  rescinding  the  contract,  is  only  a 
necessary  result  of  the  same  rule,  which,  under  other  circum- 
stances, would  have  required  no  payment  from  her  whatever, 
and  might,  perhaps,  have  permitted  her  to  reclaim  what  she  had 
paid. 

We  have  no  doubt  of  the  correctness  of  the  rule.  At  law,  the 
infant  might  successfully  have  defended  an  action  upon  her  notes. 
But,  even  at  law,  she  could  not  recover  back  what  she  had  paid, 
without  restoring  the  whole  consideration,  either  in  specie,  or  by 
a  full  equivalent. 

And  when  it  becomes  necessary  for  her  to  go  into  a  court  of 
equity,  to  cancel  her  obligations,  or  regain  the  pledge  given  for 
their  performance,  seeking  equity,  she  must  do  equity.  Making 
full  satisfactipn  for  the  deterioration  of  the  property,  arising  from 
its  use,  is  doing  no  more.  Presumptively,  she  has  derived  from 
the  use  of  the  property  a  profit,  or  benefit,  equivalent  to  such  de- 
terioration. Whether  that  presumption  is,  under  all  circum- 
stances, conclusive,  it  is  not  necessary  to  say,  since  there  is  nothing 
in  this  case  to  rebut  the  presumption.  The  deterioration  here, 
is  found  to  have  resulted  from  the  use  which  she  has  enjoyed ; 
and  if  it  resulted  from  an  abuse  of  the  property,  the  plaintiff's 
equity  is  no  greater.  In  8  case  in  which  the  property  to  be  re- 
turned is  shown  to  have  depreciated  in  value  from  other  causes,  the 
inquiry  may  be,  what  benefit,  if  any,  has  the  infant  derived  from 
the  property,  and  that  only  may  be  chargeable ;  unless,  in  such 
case,  the  impracticability  of  restoring  the  defendant  to  the  con- 
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dition  in  which  she  was,  before  the  sale,  would  be  a  reason  for  not 
interfering  to  give  any  relief 

We  think,  therefore,  that  the  decision,  making  it  a  condition 
that  the  plaintiff  restore  the  property,  with  all  the  benefit  presump- 
tiyelj  derived  from  its  use,  which,  in  this  case,  is  regarded  in  the 
complaint  itself,  as  well  as  the  decision,  as  the  deterioration  aris- 
ing from  such  use,  was  correct,  and  in  accordance  with  well-settled 
principles.  (7  Hill,  110 ;  17  Barb.  428 ;  11  Paige,  Ch'y  R.  107 ;  2 
Id.  191;  3  Sandf  Ch'j,  R  481;  Story  on  Conts.  §63,  and  cases  cited.) 

A  doubt  may  exist  upon  the  question,  whether  the  in&nt  can 
herself  elect,  before  she  arrive  at  her  majority,  whether  to  affirm,  or 
disaffirm  her  purchase.  Her  contract  was  not  void.  She  could 
affirm  it  when  she  became  of  age,  or  elect  to  disaffirm  it  But 
that  it  is,  upon  the  proofe  in  this  case,  for  her  interest  to  rescind,  is 
not  questionable.  And  no  exception  is  taken  to  the  ruling,  in  her 
favor,  on  that  subject*  Besides,  we  find  on  recurriug  to  the  ev« 
idence,  that,  although  she  had  not  attained  to  full  age  when  the 
action  was  commenced,  the  Court  gave  her  two  months,  after  at- 
taining her  majority,  within  which,  to  elect,  whether  to  affirm  or 
rescind.  So  that,  in  this  respect,  no  duty  of  the  C!ourt^  in  protect- 
ing the  rights  of  infants,  was  left  unperformed. 

It  remains  to  consider  the  plaintiff's  exceptions  to  the  rulings 
of  the  Court,  in  receiving  and  rejecting  testimony. 

The  defendant's  counsel,  with  a  view  to  show  or  to  account  for 
'  the  great  deterioration  in  the  property,  arising  from  its  use,  in- 
quire of  one  of  the  witnesses,  for  what  purposQ  the  house  was 
occupied  while  the  witness  resided  with  the  plaintiff  (viz.,  about 
sixteen  months)?  We  need  hardly  say,  that  the  purposes  to 
which  a  house  is  devoted,  may  tend  directly  to  account  for  the 
injury  and  depreciation  resulting  therefrom  to  its  furniture.  The 
Court  could  not  know,  on  the  objection  being  taken,  what  the  an^ 
Bwer  to  the  question  would  be,  and,  therefore,  so  long  as  the  Court 
could  see  that  a  house  might  be  occupied  for  some  purposes  which 
would  manifestly  tend  to  cause  an  injury  to  the  furniture,  or  ao- 
coant  for  an  extraordinary  deterioration,  of  which  evidence  al- 
ready appeared,  the  question  should  be  allowed.  Whether  the 
immediate  answer  to  the  question  showed  a  purpose  which  would 

•  Pinon's  Uen.  lAw,  ^  4,  aad  VmU  ▼.  Otffood,  19  Fiek.  IflX  . 
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of  itself  tend  to  thus  injure  and  impair  the  valae  of  the  furniture, 
we  are  not  able  to  say,  but  the  answer  was  not  objected  to,  nor 
made  the  ground  of  renewed  objection  to  the  question,  and  the 
question,  as  put^  was  proper.  The  further  answer  of  the  witness, 
in  relation  to  the  conduct  of  the  visitors  at  the  house,  was  clearlj 
competent 

The  questions,  what  the  defendant  paid  for  ihe  furniture  which 
she  purchased  from  one  of  the  witnesses.  Stover,  and  what  was 
its  value,  were  both  objected  to.  First^  that  the  cost  was  no 
proof  of  its  value,  and  second,  that  the  property  was  not  suffi* 
ciently  identified  as  the  furniture  in  question. 

On  the  question  of  the  identity  of  the  furniture,  there  was 
enough  to  warrant  the  submission  of  that  very  question  of  &ct  to 
the  Court,  and  that  warranted  proof  of  the  value  which  would 
become  material,  if  the  Court  was  satisfied  of  such  identity.  It 
was  furniture  of  the  same  general  description,  in  the  same  house, 
in  the  possession  of  the  defendant  shortly  before,  the  sale,  and  she 
had  apparently  sold  the  entire  furniture  of .  the  house  she  had 
theretofore  occupied,  to  the  plaintiff.  There  was  a  just  and  fair 
presumption,  that  the  furniture  was  the  same. 

As  to  the  evidence  of  its  cost,  it  should  be  borne  in  mind,  that 
the  defendant  was  charged  with  falsehood,  fraud  ,and  misrepre- 
sentation in  relation  to  the  value  of  the  property.  On  a  question 
of  fraud,  it  is  clearly  competent  to  show  that  the  party  charged 
had,  very  shortly  before  the  sale,  purchased  the  property  at  prices 
corresponding  with  her  representation  of  value.  Whether  it  is 
any  proof  of  actual  value  or  not,  it  is  some  evidence  of  good  faith. 

What  has  been  said  in  regard  to  the  identity  of  the  property, 
and  to  the  charge  of  fraud,  applies  also  to  the  objection  to  the  tes- 
timony of  another  witness,  (Parker,)  who  testified  to  the  sale  of 
other  articles  of  furniture.  If  there  were  particular  articles  in  the 
bill  of  sale  produced,  which  on  the  face  of  the  bill  appeared  not 
to  be  part  of  the  furniture  in  question,  that  furnished  no  reason 
for  excluding  the  whole  bill.  The  objection  was  not  pointed  to 
particular  items,  and  the  Court  must^  of  necessity,  in  the  applica- 
tion of  the  evidence,  discriminate  between  the  items. 

On  the  examination,  one  of  the  plaintiff's  witnesses  had  testi- 
fied to  the  value  of  the  property,  and  that  $1317.77  was  the  fair 
value  wlien  it  was  delivered  to  the  receiver ;  and  he  had  also  tes- 
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tified,  that  the  furnitme  ims  sold  at  public  auction  for  all  that  it 
was  worth,  and  the  case  then  states,  that  "  the  defendant  objects 
to  evidence  of  how  much  it  sold  for,  and  the  Ciourt  sustains  the 
objection." 

If  there  were  no  explanation  of  this  ruling  to  be  gathered  from 
the  other  parts  of  the  case,  it  would  seem  liable  to  this  criticism, 
that,  inasmuch,  as  the  plaintiff  was  to  be  charged  with  the  whole 
deterioration  in  the  ydue  of  the  property,  and  the  proceeds  of 
the  sale  were  to  be  paid  over  to  the  defendant,  it  would  follow, 
that  if  the  actual  proceeds  of  the  auction  sale  were  larger  in 
amount  than  the  estimated  value  when  the  receiver  took  posses* 
sion,  which  was  taken  into  view  in  ascertaining  the  depreciation, 
the  amount  at  which  the  proper^  actually  sold  should  have  been 
credited  to  the  plaintiff  instead  of  sach  lower  estimate  of  value; 
it  would  not  be  just  to  permit  the  defendant  to  receive  the  larger 
sum  in  actual  cash,  and  then  test  the  deterioration  by  the  lesser 
som  at  which  the  value  was  estimated.  The  property  could  not, 
for  the  purposes  of  this  account  between  the  parties,  be  deemed 
worth  less  than  it  actually  produced  on  the  sale. 

The  obvious  justice  of  this  criticism,  and  also  the  &ct  that  no 
such  point  appears  to  have  been  specifically  taken  at  the  trial,  and 
that  we  find  no  such  view  of  this  question  in  the  points  of  the  ap- 
pellant, plainly  suggest  that  it  was  perfectly  understood  (though 
no  formal  admission  appears,  in  this  case  as  made  up)  that  the 
proceeds  of  the  sale  did  not  exceed  the  valuation  of  the  witness, 
and  that  the  whole  trial  proceeded  upon  that  concession.  That 
this  was  so,  appears  from  the  decision  of  the  C!onrt  above  recited, 
in  which  it  is  declared  that  the  judgment  allows  to  the  plaintiff,  by 
way  of  deduction  from  the  price  she  agreed  to  pay,  the  difference 
between  the  net  proceeds  of  the  property,  sold  by  the  receiver,  and 
its  actual  value  at  the  time  he  took  possession.  Of  course,  then, 
the  amount  of  such  proceeds  was  less,  and  not  more  than  such 
value ;  or,  in  other  words,  she  was,  in  &ct,  allowed  more  than  the 
amount  of  the  proceeds. 

It  is,  therefore,  dear,  that  the  plaintiff"  was  not  seeking  to  prove, 
that  the  property  sold  for  a  greater  sum  than  was,  in  fact,  allowed 
therefor  to  the  plaintiff 

No  doubt,  the  plaintiff  sought  the  eviden<se,  as  a  part  of  her  en- 
deavor, to  depredate  the  value  of  the  property,  as  much  as  possi- 
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ble,  for  the  purpose  of  insisting  upon  the  evidence,  as  tending  to 
show,  that  the  sale  to  her  was  made  upon  a  gross  and  fraudulent 
over-valuation. 

The  question  which  was  put  to  the  witness,  and  upon  which  the 
Court  made  the  ruling,  is  not  stated  in  the  case.  It  seems  to  us, 
that  the  subject  had  already  been  exhausted  so  far  as  the  witness 
was  concerned.  He  had  stated  the  value  according  to  his  judg- 
ment, at  $1817.77,  and  that  it  sold  for  all  it  was  worth.  So  £tr, 
the  testimony  was  not  objected  to,  nor  rejected.  It  was  the  plain- 
tiff *s  witness;  as  to  her  he  must  be  taken  to  have  testified  truth- 
fully, and  if  so,  the  question,  how  much  it  sold  for,  was  already 
answered,  viz.,  $1817.77. 

We  are  aware  that  this  latter  suggestion  is  inconsistent  with  the 
evident  concession  already  mentioned,  that,  in  truth,  the  property 
sold  for  less. 

But  it  is  equally  clear,  that  if  proof  that  it  sold  for  less  was  to 
be  taken  as  evidence  that  it  was  worth  less  (when  it  came  to  the 
receiver's  possession)  than  the  witness  had  stated,  and  the  sum 
allowed,  the  plaintiff  is  benefited  rather  than  prejudiced  by  the 
exclusion  of  fhrther  inquiry.  For  if  by  showing  a  sale  for  less, 
the  plaintiff  would  have  shown  that  the  property  was  worth  less 
than  was  allowed  to  her  therefor,  then  clearly  she  would  have 
been  chargeable  with  a  larger  sum  for  deterioration. 

But,  laying  aside  all  speculation  and  conjecture  in  regard  to 
the  subject,  into  which  we  have  been  drawn  by  the  singularity  of 
an  objection  to  the  witness'  naming  the  amount  of  the  proceeds 
in  dollars  and  cents,  we  cannot  perceive,  in  the  connection  in 
which  the  ruling  stands,  but  that  the  witness  had  answered  the 
question.  When  he  stated  that  the  value  of  the  property  was 
$1817.77,  at  the  time  the  receiver  took  possession,  and  that  it  sold 
for  all  it  was  worth,  he  had  given  the  Ciourt  to  understand,  that 
it  sold  for  $1317.77,  unless  it  is  possible,  that  in  the  interval  a 
fiirther  depreciation  had  taken  place.  This  may,  perhaps,  be  the 
real  explanation  of  the  obscurity  which  we  find.  It  might  be 
very  true,  that  the  property,  when  it  came  to  the  hands  of  the 
receiver,  was  fsdrly  worth  tiie  sum  named,  and  yet,  at  a  subse 
quent  sale,  have^  to  some  extent,  further  depreciated. 

It  was  not  competent^  for  any  purpose,  to  show  such  further 
depreciation.    If  the  property,  when  the  plaintiff  surrendered  it^ 
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was  worth  $1317.77|  no  subaequent  yalae,  and  no  subfieqaent 
sale,  oottld  tend  to  show  that  the  price  at  which  it  was  sold  to  the 
plaintifi^  by  the  defendant,  was  nnreasonable,  or  founded  on  a 
£9Jse  valoation. 

In  the  alignment  upon  the  fieusts,  it  was  suggested,  that  a  picture 
of  Washington,  mentioned  in  the  testimony  of  the  witness  Yultee, 
had  come  to  the  possession  of  the  defendant^  and  yet^  that  no  al- 
lowance had  been  made  to  the  plaintiff  for  it ;  and  her  possession 
of  the  picture  was  admitted. 

We  find  nothing  more  in  the  testimony  on  the  subject.  No 
such  picture  is  mentioned  among  the  property  sold  and  mort- 
gaged, in  any  terms,  by  which  we  can  say  it  formed  any  part  of 
the  sale  in  question.  There  is  no  evidence  in  regard  to  its  value, 
and  no  point  upon  the  subject  appears  to  have  been  presented  to 
C!ourt  at  Special  Term.  We  think  that  the  proof  in  regard  to 
the  picture,  is  so  incomplete  and  unsatifi&ctoryf  that  we  cannot 
say  that  the  plaintiff  ought  to  have  had  any  further  allowance. 

We  think  that  there  are  no  sufficient  grounds  for  disturbing 
the  judgment    It  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


Sheldon,  et  al^  Plaintiff  and  Bespondents,  v.  Wood,  Appellant 

The  objeetioD,  tliat  there  is  ft  defect  of  pftrties,  must  be  taken  by  demurrer,  if  the 
defect  -appear  on  the  fiice  of  the  complaint  If  it  do  not  so  appear,  it  most  be 
taken  by  answer,  or  it  is  waived,  and  cannot  be  started,  on  an  appeal  from  the. 
judgment  Although  all  persons,  who  might,  properly,  be,  have  not  been  made 
parties,  and  that  appears  at  the  trial,  the  Coort  may  decide  the  controversy  be- 
tween those  before  it,  when  it  can  do  so,  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights.  The  mere  £iot,  tliat  the  rights  of  a  defendant, 
who  has  not  taken  the  objection  by  demurrer,  may  be  prejudiced,  is  no  ground 
for  reverring  a  judgment,  upon  that  objection  being  first  taken  on  an  appeal 
from  the  Judgment  Jffeld,  on  the  £icts  of  this  case^  that  the  defendant  could 
not  be  prejudiced,  by  having  the  action  determined  on  its  merits^  without  other 
persons  being  made  partieSb 

When  two  persons  agree  to  unite  in  prosecuting  a  trading  adventure,  at  their  equal 
profit  and  loss',  and,  with  a  view  thereto,  one  agrees  to  sell  and  convey,  at  its 
cost  to  him,  one-half  of  a  vesiBel  to  the  other,  and,  by  fraud,  procures  a  settle- 
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mont  of  tbe  idyeDtore^  in  which  he  it  allowed  a  som  mocfa  larger  than  each 
eoit  price,  as  bdng  lU  true  and  actnal  price,  the  defrauded  party,  on  allegaUon 
and  proof  of  the  frand,  may  recover  back  the  exceis  so  paid ;  and  each  a  caaae 
of  action  is  aaaignable,  ao  that  the  assignee  can,  nnder  the  Code,  sac  in  his  own 
name. 
^So  if,  in  such  settlement^  one  frandolenily  procnres  the  allowance  to  hImseU;  as  and 
for  the  coat  of  goods  parchased  for  each  joint  adventare,  a  sam  greater  than 
the  price  paid  by  him  for  sach  goods,  the  defrauded  party  is  entitled  to  open 
the  settlement,  and  recover  the  amount  which,  upon  a  rectification  of  the  erro- 
neous charges,  may  be  due  to  him,  and  such  a  cause  of  action  is  assignable. 

On  the  18th  of  March,  1868,  on  a  trial,  in  the  City  of  Kew  York,  commenced  before 
referees  in  December,  1861,  and  adjourned,  from  time  to  time,  till  that  day,  the 
deposition  of  a  witness  residing  in  Buffalo  was  offered  in  evidence  by  the  plain* 
tiffs;  and  the  evidence  of  the  inability  of  the  witness  to  attend,  was  the  testi- 
mony of  his  son,  to  the  effeet»  that  "  he  was  in  the  city  In  April,  1862,  to  be  a 
witness  in  this  case;  that  he  was  then  in  feeble  health,  and  was  detained  at 
XJtica  by  nckness,  on  his  journey  home,  and  that  he  was  here  again  in  September, 
1862,  in  the  hope  that  it  would  benefit  his  health ;  that  he  returned  home  much 
weaker,  and,  since,  has  been  unable  to  make  a  journey ;  that  his  complaint  is 
consumption ;  that  a  week  prior  to  said  18th  of  March,  when  the  son  left  Buf- 
falo, the  witness  was  very  feeble,  unable  to  get  out  of  his  house,  or  to  sit  up  all 
day,  and  that  the  family  scarcely  expected  him  to  live,  ftt)m  week  to  week ;" 
and,  without  diqMMing  of  the  question,  the  referees  adjourned  to  the  10th  of 
May,  1868,  when  the  deposition  was  again  offered  and  received,  against  the  ob- 
jection, "  that  the  evidence  of  the  witness's  inability  to  attend,  is  insufficient" 
Held,  that  the  evidence,  on  that  point,  was  sufficient,  to  entitle  it  to  be  read  on 
the  day  it  was  first  offered,  and  proved  suffidentiy,  from  the  nature,  extent  and 
duration  of  the  illness  of  the  witness,  his  inability  to  attend  on  the  10th  of  May, 
when  it  was  finally  offered  and  received. 

When  under  a  statute,  authorizing  the  deposition  of  a  witness  to  be  taken  before  a 
Judge,  out  of  Court,  and  which  requires,  that  the  deposition  "  shall  be  carefully 
read  to,  and  subscribed  by,  the  witness,"  the  Judge,  taking  it,  certifies,  that  "  it 
was  read  to  the  witness,"  the  deposition  will  not  be  excluded  at  the  trial,  be- 
cause the  certificate  does  not  state,  that  it  was  "carefully"  read.  The  Court 
will  presume,  under  such  circumstances,  that  the  officer  performed  the  duty 
properly,  which  the  statute  enjoins,  before  he  made  his  certificate.  Under  2  R 
8.  p.  898,  art  v.,  entitled,  "  Of  Proceedings  to  Perpetuate  Testimony,"  a  Judge 
of  the  Supreme  Court  may  order  a  deporition  to  be  taken  before  the  County 
Judge  of  Erie  County,  in  an  action  pending  in  this  Court,  the  witness  to  be  so 
examined  then  rending  in  that  coudty.  Such  County  Judge  could  have  made  the 
order,  on  an  application  to  him  therefor. 

The  fact,  that  the  affidavit,  on  which  the  order  was  made,  is  entiUed  in  the  Su- 
preme Court,  does  not  make  the  order  and  the  deposition,  taken  under  it,  nullities^ 
if  the  affidavit  correctiy  describes  the  Court  in  which  the  action  was  pending, 
in  which  It  was  designed  to  be  read,  and  is  sufficient  in  other  respectsL 

This  part  of  the  tiUe,  and  similar  matter  in  the  title,  of  the  deposition,  may  be  re> 
jected,  as  surplusage,  being  unnecessary  and  immaterial 

Hie  objection,  that  portions  of  a  deposition  are  hear-say  evidence  cannot  be  raised 
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on  appeft],  if  not  teken  at  Uia  trUL    So  of  objoctiou  to  the  admiadbility  of  a« 
depoudon,  when  none  were  made  on  the  trial. 

When  particular  objectiona  are  made  to  the  reading  of  a  depoiition,  and  properly 
ovemiled,  the  party  taking  them  cannot  atart  other  objections  on  the  argu- 
ment of  the  appeal,  if  of  each  a  nature  that  they  might  hare  been  obTiated,  if 
taken  at  the  trial 

So,  when  on  the  trial,  the  party  iiifficiently  prored  the  absence  of  a  witness,  whose 
deposition  he  offered  to  read,  and  the  advene  party  objected,  generally,  to  the 
reading  of  the  deposition,  without  stating  any  groand  of  objection,  and  the 
referees  adjonmed  withont  deciding  the  question,  and,  on  the  adjourned  day, 
the  deposition  being  produced,  the  general  objection  was  renewed  and  orer- 
ruled,  the  party  objeettng  cannot,  on  the  argument  €i  the  appeal,  start  the  spe- 
cific objection,  tha^  for  aught  that  was  shown  on  the  adjourned  day,  the  wit- 
ness may  have  returned  to  the  city,  when  it  is  obvious^  that  no  such  ground 
of  objection  was  intimated  on  the  trial,  and  the  question  of  admissibility  was 
treated  by  the  parties^  as  well  as  by  the  referees^  as  standiBg  precisely  as  it 
did  when  it  was  raised. 

If,  in  taking  depositions,  dt  b^ne  $$9«,  or  under  a  commission,  there  be  defects  in  the 
mere  form  of  the  officer's  certificate^  which  can  be  remedied  on  a  return  of  the 
depodtion,  or  of  the  commission  and  deposition,  to  him  to  be  conrected,  or  if 
there  be  other  defects  of  form,  which  can  be  remedied  by  re-ezamining  the  wii- 
neai^  a  party  inten^g  to  object,  on  the  groand  of  such  defects^  must  more  to 
suppress  the  deposition,  if  there  be  ample  time,  before  the  trial ;  and,  if  he  fiiil 
to  do  so,  they  wiU  be  disregarded,  if  not  made  until  the  trial. 

It  is  discretionary  with  the  Court,  or  referees,  to  permit  a  witness  to  be  re- 
examined, after  he  has  left  the  stand. 

Parol  eyidence  of  the  contents  of  a  letter  may  be  given,  after  proving  it  in  the  de- 
fendant's possession,  and  proper  service  of  a  notice  on  him  to  produce  it,  and 
his  refusal  to  do  sa 

The  defendant,  in  his  answer,  having  alleged,  and  having  given  evidenoe  tending 
to  show,  that  a  house  and  lot,  conveyed  to  him  by  the  plidntiffs*  assignor,  in  part 
payment  of  the  vessel,  was  fraudulently  over-estimated  and  misrepresented  to 
him,  to  his  damage,  evidence,  by  the  plaintiffs,  of  its  actual  cost,  at  a  period 
shortly  anterior,  is  admissible,  on  the  question  of  firaudulent  over-valuation. 

80,  proof  of  the  market  value  of  the  vessel  was  admlsrible,  as  an  item  of  evidence, 
the  defendant  alleging,  and  having  given  evidenoe  with  a  view  to  proves  that 
her  market  value  was  equal  to  the  sum  at  which  he  had  sold  her. 

When  a  case,  on  appeal,  states,  that  an  entry  in  a  book  was  offered  to  be  proved, 
and  the  counsel  "  agreed,  that  the  entry  shall  be  conddered  proven,  as  stated, 
and,  if  admissible,  shall  be  received  when  passed  upon  by  the  referees,  and 
that  the  counsel  for  the  defendant  have  his  proper  exceptions  to  the  entry," . 
and  this  is  all  that  the  ease  ^Uscloses  in  relation  to  it,  it  will  be  presomed,  that 
the  referees  were  not  subsequently  asked  to  rule  in  respect  to  the  matter,  and 
the  entry  will  not  be  treated  as  being  a  part  of  the  evidence  given  on  the  trial 

When,  in  a  suit  for  an  accounting,  notwithstanding  a  previous  settlement  of  the 
lame  matters^  on  the  ground  of  fraudulent  misrepresentations  and  over-charges, 
the  referees  sustain  the  action,  but,  io  stating  the  fiicts  found  by  them,  do  not 
state,  in  terms,  that  the  representations  and  over^iharges,  which  they  find 
proved,  were  fraudulent,  the  judgment  will  not  be  reversed  for  that  cause,  if. 
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on  all  the  fiusts  found,  the  neoeseary  legal  eondnsion  \b,  that  they  were  frandn* 
lent,  or  if  they  would  entitle  the  plaintiff  to  the  relief  aetnally  granted,  though 
there  was  no  actual  fraudulent  intent 

When  the  complaint,  in  such  an  action,  alleges,  generally,  the  fact  of  fraudulent 
over-chargei,  and  specifies  some,  without  professing  to  specify  all,  and,  on  the 
trial,  some  not  specified  in  the  complaint,  are  proved,  without  any  objection 
being  taken  to  such  proof  or  investigation,  the  Court  will  not  listen  to  the  ob- 
jection, that  such  over-charges  are  not  specified  in  the  complaint,  if  first  raised 
on  an  appeal  from  the  judgment 

A  defendant  Is  not  at  liberty  to  give  evidence,  on  the  trial,  of  items  of  set-off,  or 
counter-claim,  when  no  such  defence  is  alleged  in  his  answer.  An  averment^ 
that,  nnce  the  settlement,  which  the  complaint  seeks  to  avoid,  to  the  end,  that 
an  accounting  may  be  had,  the  defendant  "  has  discovered  a  large  amount  of 
indebtedness  (from  the  other  party  to  such  settiement)  to  him,  of  which  he  was 
then  ignorant,"  not  specifying  of  what  it  consists,  or  how  it  arose,  is  not  such  a 
specification  of  a  connteivclaim,  or  setH>ff,  as  will  make  evidence  of  it  admii- 
nble. 

When  the  decisions  of  referees  on  questions  of  law  are  correct,  and  their  conda- 
sions  of  fisct  are  so  supported  by  the  evidence,  that  the  Court  is  not  at  liberty 
to  set  aside  their  report,  as  bdng  contrary  to  evidence,  there  is  nothing  on 
which  to  base  the  proposition,  that  the  report  should  be  set  aside,  on  account 
of  their  undue  bias  and  partiality,  when  no  extrinsic  fiicts  are  shown,  or  even 
Alleged,  which  would  warrant  even  a  suspicion  of  such  bias  or  partiality. 

(Before  Dusb,  Ch.  J.,  and  Woonmunr,  J.) 

Heard,  Oct  1,  8,  and  9 ;  decided,  Dec  12,  IS6*1. 

Heioiy  Shkldok,  George  E.  Byxbie,  William  Heriry  Sheldon 
and  Levi  Chesnutwood  are  the  plaintifis  in  this  action,  and  Fer- 
nando Wood  is  the  defendant  It  comes  before  the  Court,  at 
General  Term,  on  an  appeal  taken  by  the  defendant,  from  the 
judgment  therein,  which  was  entered  on  the  report  of  referees,  to 
whom  it  was  referred,  to  hear  and  determine  the  same. 

The  plaintiff  herein  sue  as  assignees  of  Edward  E.  Marvine. 
They  claim  to  recover  a  balance,  alleged  to  be  due,  fix>m  the  de- 
fendant^ upon  a  true  statement  of  certain  accounts  relating  to  a 
joint  adventure  to  California,  made  by  Marvine  and  the  defend- 
ant, in  the  fell  of  1848,  which  account  was  settled  between  them 
on  the  8d  of  January,  1849. 

The  plaintiffs  allege,  that  the  one-half  of  the  vessel  was  pur- 
chased and  paid  for,  the  adventure  begun,  and  the  settlement  was 
made  by  Marvine,  under  the  influence  of  misrepresentations  in 
respect  to  the  cost  of  the  vessel  employed  in  the  adventure,  and 
also  in  respect  to  the  cost  of  the  outfit  of  the  vessel,  and  that 
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portion  of  her  cargo  which  was  purchased  by  the  defendant 
Thej  charge  falsehood,  misrepresentation  and  fraud,  and  claim  to 
recover  for  the  excess,  which  they  allege  the  defendant  received 
from  Marvine,  beyond  what  he  was  justly  entitled  to,  alleging  an 
original  advance  to  Marvine,  under  an  agreement,  that  his  inter- 
est in  the  adventure  should  be  pledged  to  them  as  security ;  and 
alao ;  a  subsequent  assignment  before  suit,  by  Marvine,  to  the 
plaintiffs,  of  all  claims  and  demands  he  had,  or  might  have, 
against  the  defendant,  for  the  moneys  and  property  due  from  the 
defendant,  or  obtained  by  him  from  Marvine. 

The  answer  denies  all  charge  of  fklsehood,  misrepresentation 
or  fraud ;  avers  that  whatever  errors  or  inaccuracies  there  are  in 
the  accounts,  were  made  by  the  defendant's  derk,  or  by  Marvine 
himself)  in  making  up  the  accounts  rendered,  and  that  they  hap- 
pened without  his  knowledge ;  avers  a  settlement  since  the  errors 
were  discovered,  and  a  tender  of  the  amount  then  found  due ;  al- 
leges fSulure  of  performance  of  his  agreement,  on  the  part  of 
Marvine,  in  respect  to  a  house  in  Murray  street  conveyed,  in  part 
payment,  to  the  defendant,  and  that  Marvine  omitted  to  render 
the  assistance  which  he  was  bound  to  render  in  purchasing  cargo 
and  dispatc^iing  the  vessel ;  denies  that  the  vessel  was  to  be  con- 
tributed to  the  adventure  by  him  at  her  cost^  and  alleges  that  she 
was  worth  the  sum  of  which  Marvine  paid  the  one-half;  states 
that  the  title  to  the  house  and  lot  was  not  perfect,  and  that  this 
required  him  to  expend  money,  and  that  Marvine  collected  the 
rent  thereof  beyond  the  date  to  which  he  was  entitled. 

The  answer  further  allies,  that  if  any  assignment  has  been 
made  by  Marvine  to  the  plaintiffii,  it  is  simulated  and  false,  and 
made  to  enable  Marvine,  who  is  the  real  and  only  party  in  inte- 
rest, to  testify  in  his  own  cause,  and  that  the  plaintiff  have  been 
reimbursed  all  their  advances  for  Marvine,  eta  Other  facts  will 
be  sufficiently  understood  from  what  is  said  in  considering  the 
questions  raised  on  the  appeal. 

The  action  was  referred  to  Williiun  M.  Evarts,  John  Cochrane 
and  Henry  Hilton,  Esqrs.,  by  consent  of  the  parties,  and  they  re- 
ported in  favor  of  the  plaintiff  a  balance  amounting,  with  interest, 
to -$7626.09,  for  which  judgment  was  entered.  Various  questions 
which  arose  in  relation  to  the  admissibility  of  evidence  under, 
and  irrespective  of  the  pleadings,  and  in  respect  to  objections 
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made  on  the  appeal  wliicli  were  not  taken  at  the  trial,  are  stated 
fully  in  the  opinion  of  the  Court 

It  is  from  the  judgment  before  mentioned  that  the  present  ap- 
peal is  taken. 

Wm.  Chirtia  Noyes^  for  plaintiffii  and  respondents. 

John  W.  Edmonds^  for  defendant  and  appellant 

Br  THE  Court.  Woodruff,  J. — 1.  The  first  ground  upon 
which  the  appellant  herein  insists  that  the  judgment  should  be 
reversed  is,  that  there  is  a  defect  of  parties. 

This  objection  is  urged  in  two  fom^ :  first,  that  Edward  E. 
Marviue  is  a  necessary  party  to  the  action,  if,  in  fact^  the  plaintifib 
have  any  interest  enticing  them  to  prosecute ;  and  second,  that 
Marvine  is  the  real  and  only  party  in  interest,  and  therefore  the 
plaintiff  are  not  entitled  to  prosecute  or  recover,  whatever  may 
be  the  merits  of  the  controveray. 

The  provisions  of  the  Code,  in  relation  to  the  manner  in  which 
a  defendant  must  avail  himself  of  the  objection  that  some  other 
person  should  be  made  a  party,  are  so  explicit,  that  there  is  no 
room  for  discussion  thereon.  By  section  148,  it  is  expressly  pro- 
vided^ that  if  that  objection  be  not  taken,  either  by  answer  or  de- 
murrer, the  defendant  shall  be  deemed  to  have  waived  the  same ; 
and  therefore,  if  it  had  appeared  on  the  trial  that  Marvine  had  an 
interest  in  the  controversy,  the  defendant,  by  waiving  the  objec- 
tion, is  to  be  taken  to  assent  to  the  prosecution  by  the  plaintifGs 
without  Marvine's  presence  as  a  party.    (6  Duer,  168.) 

It  is,  however,  suggested,  that  under  the  provisions  of  section 
122  of  the  Code,  the  Court,  notwithstanding  such  waiver  of  the  ob- 
jection, has  the  power,  and  that,  in  this  case,  it  was  its  duty  to 
cause  such  party  to  be  brought  in.  The  clause  of  the  section  re- 
ferred to  is  this : — "  The  Court  may  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be  done  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights ;  but  when 
a  complete  determination  of  the  controversy  cannot  be  had  with- 
out the  presence,  of  other  parties,  the  Court  must  cause  them  to 
be  brought  in." 

It  should  be  noticed  here,  that  the  inquiry  is,  whether  the 
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rights  of  the  absent  party  will  be  prejudiced,  and  not  whether  the 
rights  of  the  party  before  the  Court,  who  has  waived  the  objection, 
will  be  prejudiced.  By  not  raising  the  objection,  he  has  assented 
to  the  proceeding,  so  far  as  his  own  rights  may  be  affected  by  it 

It  is,  then,  we  thinkf  quite  obvious,  that  if  Marvine,  the  assignor 
of  the  plaintifEB,  has,  by  assignment  with  all  needful  powers,  in- 
vested the  plaintifEs  with  authority  to  prosecute  this  action  on  his 
behalf  as  well  as  their  own,  then  he  will  be  bound  by  their  acts 
done  in  pursuance  of  their  powers — ^this  suit  will  be  his  suit ;  his 
rights  are  protected  by  the  parties  whom  he  has  selected  and  ap- 
pointed to  protect  them,  and  in  the  very  manner  he  has  sought 
redress,  and  the  judgment  may,  and  ought  to  bind  him.  If  he 
has  given  no  such  authority,  and  has  not  in  any  manner  assented 
to,  nor  sanctioned  their  prosecution,  then  he  cannot  be  prejudiced 
by  a  suit  to  which  he  is  neither  a  party  nor  privy.  In  either 
aspect,  hisrights  cannot  be  prejudiced. 

But  there  is,  we  think,  upon  the  case  as  it  is  presented,  no 
ground  for  saying,  that  either  the  rights  of  Marvine  or  the  rights 
of  the  defendant  can  sostain  any  prejudice.  {Ohinndl  v.  Schmidif 
3  Sand£  S.  C.  Bep.  706.)  The  plaintifb  hold  an  actual  assign- 
ment, absolute  in  form,  with  full  power  and  authority  to  collect 
and  enforce  the  claim  in  controversy. 

Under  such  an  assignment,  if  the  defendant  had  paid  the 
amount  due,  to  them,  he  would  be  fully  protected,  and  if  Marvine 
have  any  interest,  under  a  secret  trust,  or  under  any  understand- 
ing with  the  plaintifb  that  the  assignment  is  in  truth  only  made  to 
provide  for  the  payment  of  advances  made  to  or  for  him,  it  is  only 
a  right  existing  between  him  and  them,  to  call  them  to  account 

As  already  observed,  the  assignment  to  the  plaintiffii  is  abso- 
lute in  form,  and,  without  attempting  to  recapitulate  the  evidence, 
we  observe,  that  there  was  nothing  developed  on  the  trial  showing, 
or  in  any  manner  indicating  that  the  judgment  will  not  be  an  effect- 
ual bar  to  any  prosecution  of  the  defendant  by  Marvine,  or  that 
Marvine  has  any  rights  which  can  be  prejudiced  by  a  complete 
determination  of  the  controversy  between  the  parties  before  the 
Court  And  upon  the  proofi  now  before  us,  he  would  be  held 
bound  by  what  the  plaintii&  do,  in  pursuance  of  his  assignment^ 
which,  in  terms,  transfers  the  whole  claim.  Section  123  has,  we 
Ihink,  no  application  to  such  a  case;  there  was,  therefore,  no  rea- 
B.— IL  18 
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son  -v^hy  the  Court  should,  of  its  own  motiou,  order  Marvine  to 
be  brought  in  as  a  party. 

And  we  may  add,  as  to  this  branch  of  the  subject,  besides  the 
waiver  of  the  defendant  by  not  taking  the  objection  by  answer, 
that  it  was  not  taken  on  the  trial.  It  caiinot  be  first  raised  on 
appeal. 

The  second  branch  of  the  objection  is,  that  the  suit  is  not 
brought  in  the  name  of  the  real  party  in  interest  That  Marvine 
is  the  real  and  only  party.  This  averment  is  contained  in  the  an** 
swer.  It  presents  two  inquiries ;  first,  whether  (assuming  the 
claim  to  be  assignable  in  its  nature)  the  plaintifi^  have  any  interest 
therein  7  and,  second,  whether  it  is  so  assignable  ? 

Upon  the  question  of  fact,  we  perceive  no  ground  for  the  sug- 
gestion, that  they  are  not  the  immediate,  and,  according  to  the 
proofs  in  the  cause,  the  only  parties  in  interest.  The  present  claim 
appears  to  have  been  asserted  as  early  as  the  27th  of  November, 
1849.  Marvine  then  made  an  absolute  and  unqualified  transfer 
of  the  claim  to  the  plaintiff,  and  there  is  no  evidence  that  such 
transfer  was  not  as  absolute,  in  fsict,  as  its  terms  import  It  is, 
however,  claimed,  that  the  complaint,  in  substance,  avers  that  it 
was  made  as  security  for  advances,  and  that  the  proofi  show  that 
the  advances  have  been  already  repaid.  We  do  not  think  the 
complaint  must  necessarily  be  regarded  as  containing  such  an  ad- 
mission :  it  is  true,  that  it  states  the  &ct  that  the  plaintiffs  did 
make  advances  to  Marvine,  for  the  original  adventure,  in  the  fall 
of  1848,  and  that  Marvine  agreed  at  that  time  to  pledge  to  them 
his  interest  in  the  adventure;  and  it  is  then  averred,  that  in  No- 
vember, 1849,  he  sold,  assigned,  and  transferred  to  the  plainti£b 
all  the  claims  and  demands  he  had  or  might  or  could  have  against 
the  defendant,  for  the  moneys  and  property  obtained  firom  hinj  by 
the  defendant,  and  for  moneys  received  or  due  and  owing,  and 
for  any  false  and  firaudulent  representation  or  deceit  But  if 
this  part  of  the  complaint  can  be  taken  fairly  to  import  that  such 
transfer  was  only  as  a  pledge  in  performance  of  the  agreement 
made  in  1848,  still  the  plaintiffs  are  real  parties  in  interest,  un- 
less it  was  shown,  that  the  advances  were  repaid.  This  was  not 
shown.  We  find  no  evidwice  proving  such  repayment,  and  the 
only  evidence  to  which. our  attention  was  called,  relied  upon  bj 
the  defendant,  is  the  account  showing  the  respective  proportions 
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of  the  parties  in  the  net  proceeds,  of  the  adventure,  received  from 
Califomia.  Bat  this  account  was  between  the  three,  and  only 
showed  such  proportions,  and  how  much  the  defendant  had  re- 
ceived, and  how  much  the  plaintifb  had  received.  It  does  not 
state  how  much  Marvine  owed  the  plaintiff,  nor  that  any  of  these 
moneys  were  paid  over  to  Marvine,  so  as  to  raise  any  presump- 
tion iliat  the  advances  had  already  been  satisfied.  Nor  even  that 
the  state  of  the  accounts,  between  Marvine  and  the  plaintiffs,  was 
such  that  the  plaintiffs,  by  retaining  Marvine's  share  of  those  pro- 
ceeds, realized  full  payment  We  need  hardly  add,  that  the  plain- 
tiff having  shown  Marvine's  assignment,  the  burden  of  proving 
his  averment,  that  they  were  not  the  real  and  only  parties  in  in- 
terest, was  upon  the  defendant.  He  should  make  that  proof  rea- 
sonably satisfactory,  without  leaving  it  to  rest  upon  conjecture ; 
else  the  referees  were  bound  to  find  the  fact  against  him.  We 
are  clear  that  there  is  nothing  to  warrant  us  in  regarding  the  find- 
ing which  they  did  make,  as  against  the  evidence. 

If,  then,  the  present  claim  is,  in  its  nature,  assignable,  the 
whole  objection  must  be  overruled. 

We  do  not  hesitate  to  say,  that  the  claim  is  assignable. 

It  is  an  action  to  recover  for  an  excess  of  money  paid,  and 
property  sold  and  conveyed  to  the  defendant  himself,  by  the 
assignor  of  the  plaintiffs,  which  was  not  legally  due  to  him ;  and 
the  allegations  of  misrepresentation  and  overcharge  are  made  for 
the  purpose  of  avoiding  what  would  otherwise  be  the  effect  of 
the  written  contract^  and  of  the  settlement  made  between  the 
parties,  upon  the  basis  of  that  contract  But  for  the  writing, 
which  Marvine  (the  assignor  of  the  plaintiffii)  was  induced  to 
sign,  and  the  subsequent  settlement  of  the  account,  and  so  long 
as  the  transaction  rested  upon  the  actual  bargain  between  them, 
the  right  of  the  assignor  to  proceed  as  for  so  much  money  due  to 
him,  from  the  defendant,  upon  contract,  would  not  have  been 
open  to  discusnon  or  doubt  That  bargain  provided,  first,  for  a 
sale,  to  Marvine,  of  one-half  of  the  barque  John  W.  Cater,  "  at 
the  cost  price  thereof,  which  the  defendant  had  paid  therefor ;" 
and,  had  that  price  not  been  fixed  by  the  written  paper,  it  is  ob- 
vious, that  in  any  subsequent  settlement  of  the  transaction,  such 
actual  cost,  and  that  only,  would  have  been  the  subject  of  charge 
to  the  plaintifiBs'  assignor  (Marvine). 
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It  is  found  by  the  referees,  that,  by  the  defendant's  misrepre- 
sentations respecting  the  actual  cost  of  the  barque,  Marvine  was 
induced  to  allow  and  pay  a  much  larger  sum  than  such  actual 
cost,  and  to  settle  the  account  of  the  joint  adventure,  subse- 
quently stated,  between  them.  It  is  true,  that  payment  was 
made,  in  part,  by  the  conveyance  of  property ;  but  that  does  not 
alter  the  right  of  the  party  in  this  case.  The  sum  to  be  paid  was 
agreed  upon,  and  such  property  was  taken  in  payment  of  that 
amount,  and  for  the  purposes  of  the  agreement,  as  cash.  The 
purchase,  and  the  other  provisions  of  the  bargain  between  the 
parties,  contemplated  a  joint  adventure,  at  the  equal  expense,  and 
for  the  equal  profit  of  the  parties,  in  which  the  defendant  should 
sell  to  Marvine  one  half  of  the  vessel,  at  the  price  or  rate  which 
he  paid  for  her,  and  to  which  the  parties  ediould  further  con- 
tribute certain  equal  amounts  for  outfit  and  cargo. 

Had  the  written  paper  not  been  signed,  and  the  state  of  the  ac- 
counts had  been  open  to  adjustment,  the  whole  resting  in  the  actual 
parol  agreement,  the  case  would  have  been  one  of  mutual  dealing 
between  the  parties,  lying  wholly  in  contract,  in  which  moneys 
had  been  paid  and  property  transferred  which  was  the  proper 
.subject  of  an  accounting  between  them.  And,  after  a  settlement^ 
if  it  appeared  that,  either  by  mistake  or  through  misrepresentation, 
the  one  or  the  other  had  received  a  greater  sum  than  was  justly 
due  or  payable  to  him,  the  excess  would  have  been  clearly  re- 
coverable ;  it  would  have  been  so  much  money  due  to  the  other 
in  respect  of  the  contract  between  the  parties ;  due  because  of 
the  contract,  and  in  virtue  of  the  rights  which  resulted  from  the 
contract ;  allegation  and  proof  of  the  misrepresentation  therefore 
became  material  in  the  present  case  not  as  the  foundation  or 
ground  of  the  claim  of  Marvine  to  the  moneys  sought  to  be  re- 
covered, but  as  a  means  of  avoiding  the  effect  of  the  writing  and 
the  settlement  which  the  parties  made,  so  &r,  and  so  far  only  as 
they  woulpl,  but  for  the  alleged  misrepresentation,  have  precluded 
inquiry  into  the  actual  state  of  the  doings  between  the  parties. 

In  this  aspect  of  the  case,'  (and  the  finding  of  the  referees  in 
their  statement  of  firsts  is  in  accordance  with  this  view,)  the  claim 
assigned  is  a  money  demand  founded  on  the  actual  contract  be- 
tween the  origiaal  parties  to  the  transaction,  and  as  truly  assign- 
able as  the  interest  of  a  partner  in  the  accounts  of  a  firm.    If  the 
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setdement  of  those  acoounts  does  not  oonclude  the  partner  him- 
self by  reason  of  an j  mistake,  fraud  or  misrepresentation  by 
means  of  which  it  was  effected,  it  in  nowise  renders  the  claim  to 
recover  for  moneys  paid,  or  moneys  unjustly  retained,  or  property 
sold  and  delivered,  under  the  influence  of  such  mistake  or  mis- 
representation, less  assignable  than  any  other  demand.  (5  Duer, 
254.) 

The  only  part  of  the  claim  in  this  action  which  it  seems  to  us 
can  be  plausibly  asserted  to  lie  in  tort  is  that  which  relates  to  the 
over-charge  for  the  vessel.  We  are  not  able  to  perceive  that  he 
who  agrees  to  sell  property  at  its  cost,  and  then,  by  way  of  fixing 
the  amount  which  is^ayable,  states  that  cost  untruly,  and  there- 
by obtains  more  money  or  more  property,  (conveyed  and  accepted 
in  lieu  of  money)  than  is  due  to  him,  is  not  liable  as  for  so  much 
money  had  and  received  to  the  use  of  the  deceived  party.  This 
involves  no  rescission  of  the  contract;  it  is  the  enforcement  of 
the  actual  agreement  of  the  parties,  and  requires  only  the  resti- 
tution of  the  excess  unlawfully  obtained. 

The  case  of  McKee  v.  Judd^  (2  Kern.  622)  does  not,  we  think, 
warrant  the  defendant's  claim  that  such  a  cause  of  action  is  not 
assignable,  but  rather  the  contrary.  It  is  there  held,  by  the  Court 
of  Appeals,  that  an  action  for  the  unlawful  detention  and  con- 
version of  goods  is  assignable. 

In  Zabriskie  v.  Smith  (3  Kern.  822)  it  has  since  been  held,  by 
the  Court  of  Appeals,  that  a  right  of  action  for  damages,  caused 
by  a  false  and  fi^udulent  representation  of  the  solvency  of  the 
vendee  of  merchandise,  (a  third  person,) '  upon  faith  whereof  the 
assignor  of  the  plaintiff  sold  and  delivered  goods  to  such  third 
person,  is  not  assignable.  This  and  the  cases  cited  to  us  fall  far 
short  of  holding  that  if  one  himself  obtain  for  his  own  use,  either 
the  money  or  property  of  another,  by  misrepresentation  or  fraud, 
the  claim  to  recover  the  same,  or  the  value  thereof,  is  not  assign- 
able. Still  less  do  they  apply  to  the  present  case  as  ^ound  by 
the  referees  herein. 

I^  as  is  intimated  by  Mr.  Justice  Denio  in  the  case  last  referred 
to,  in  approval  of  the  observation  of  Lord  Abinger  (in  Raymond 
V.  Fitch,  2  Cr.  Mees.  &  Eos.,  588,)  "  the  power  to  assign  and  to 
transmit  to  personal  representatives  are  convertible  propositions," 
although  such  power  to  transmit  to  representatives  be  derived 
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fix)m  a  statute,  there  would  seem  no  room  to  doubt  the  assign- 
ability of  the  whole  cause  of  action.  We  think  this  is  clear,  in- 
dependent of  any  statute ;  but  if  otherwise,  the  provisions  of  our 
statute,  (2  Rev.  Stat.  447,  §  1,)  appear  to  cover  the  claim.  By  this 
it  is  provided  that  for  wrongs  done  to  the  property,  rights  or  in- 
terests of  another  for  which  an  action  might  be  maintained,  etc., 
such  action  may  be  brought  after  the  death  of  the  person  injured 
by  his  executors  or  administrator  in  the  same  manner  and  with 
the  like  effect  in  all  respects  as  actions  founded  upon  contracts. 
The  exceptions  to  this  broad  enactment  are  specific  in  the  second 
section,  and  they  are  actions  for  injuries  to  the  person  and  no 
others. 

We,  however,  do  not  rest  upon  this  view  of  the  subject,  and 
are  not  prepared  to  say,  whenever  it  is  provided  by  statute,  that 
an  action  which  could  not  heretofore  be  maintained  by  an  execu- 
tor or  administrator  shall  survive  to  him,  that  such  cause  of  action 
becomes  thereby  assignable. 

n.  The  next  point  urged  upon  our  attention  is,  that  the  refer- 
ees erred  in  receiving  the  deposition  of  B.  H.  Folger  in  evidence. 

When  the  deposition  was  offered  in  evidence,  the  defendant's 
counsel  "  objected  to  its  admissibility,'*  and  the  case  states  that  the 
question  was  reserved  by  the  referees.  This  was  on  the  18th  of 
March,  1853.  No  ruling  was  had  upon  this  offer,  and  the  trial 
was  adjourned.  On  the  5th  of  May,  the  trial  was  continued,  and 
again  adjourned.  On  the  10th  of  May,  1858,  the  plaintiff's  coun- 
sel again  offered  the  deposition  in  evidence.  The  defendant's 
counsel  then  objected  "  to  its  admissibility,  on  the  grounds  that 
the  evidence  of  the  witness's  inability  to  attend  is  insufficient ; 
that  the  witness  had  been  here  since  the  trial  commenced,  and 
that  the  certificate  is  not  according  to  the  statute." 

The  trial  commenced  on  the  18th  December,  185L  On  the  18th 
of  March,  1858,  the  son  of  the  deponent  testified  that  the  depo- 
nent lived  in  Buffalo,  that  he  was  in  this  city  in  April,  1852,  to  be 
a  witness  in  this  case ;  that  he  was  then  in  feeble  health,  and  was 
detained  by  sickness  at  Utica,  on  his  journey  home.  And  that 
he  was  here  again  in  September,  1862,  in  the  hope  it  would  be 
of  service  to  his  health.  That  he  returned  home  much  weaker, 
and  since,  has  been  unable  to  make  a  journey.  That  his  com- 
plaint is  consumption.    That  when  the  son  left  Buffalo,  about  a 
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week  prior  to  hia  testifying,  the  deponent  waa  veiy  feeble — una- 
ble to  get  out  of  the  house,  not  able  to  sit  up  all  day ;  "  we  scarce- 
ly expect  him  to  live  from  week  to  week."  And  he  gave  other 
testimony  in  relation  to  the  period,  daring  which  he  had  been  in 
a  condition  too  feeble  to  admit  of  a  journey. 

It  seems  to  us,  that  this  testimony  was  quite  sufficient  to  show 
that  the  deponent  was  unable  to  attend  on  the  trial,  when  the  tes* 
timony  was  given.  And  that  in  the  absence  of  any  evidence  of  a 
change  in  the  condition  of  the  deponent,  it  carried  with  it  the  al- 
most necessary  conclusion,  from  the  nature,  extent^  and  duration 
of  his  illness,  that  he  was  unable  to  attend  on  the  10th  of  May, 
when  the  deposition  was  finally  offered  and  received. 

Indeed,  this  branch  of  the  objection  was  not  insisted  upon,  on 
the  argument  of  the  appeal.  Nor  was  it  urged  that  the  &ct,  that 
in  an  earlier  stage  of  the  trial,  the  witness  had  been  in  this  city, 
made  any  difference.  It  is  quite  obvious,  that  when  a  trial  is  pro- 
tracted, as  was  the  trial  of  this  action,  for  more  than  four  years, 
(from  Dec.  18,  1851,  to  Feb.  13, 1856)  by  causes  which  we  may 
assume  to  have  been  either  sufficient  in  themselves,  or  so  regard- 
ed by  the  parties,  all  the  witnesses,  on  either  side,  could  not  be 
examined  in  any  one  day,  or  in  any  particular  week.  Nor  can 
we  say  that  a  party  was  bound  to  alter  his  order  of  proo^  or  call 
first  those  witnesses  who  were  sick,  or  who  might  be  unable  to  at- 
tend at  a  future  day.  And  it  is  not  less  obvious,  that  during  so 
protracted  a  trial,  witnesses  would  probably  change  their  resi- 
dence, some  become  iU,  and  some  probably  die.  The  parties  un- 
doubtedly were  exposed  to  some  hazard  of  losing  their  testimony 
altogether,  but  if,  notwithstanding  the  delay,  the  testimony  could, 
in  a  subsequent  stage  of  the  trial,  be  procured  in  a  legal  form,  we 
do  not  think  it  should  be  wholly  excluded,  because  the  party,  had 
he  known  which  of  his  witnesses  could,  and  which  could  not,  con- 
tinue their  attendance  to  the  end  of  the  trial,  might  have  examin- 
ed the  latter  at  the  earliest  opportunity. 

The  other  objection  is,  to  ike  sufficiency  of  the  certificate.  The 
supposed  defect  does  not  appear  to  have  been  pointed  out  on  the 
trial ;  but,  on  the  appeal,  it  is  suggested  that  the  officer  before 
whdtn  it  was  taken,  although  he  has  certified  that  it  was  read  to 
the  witness,  does  not  certify  that  it  was  "  carefully"  read  to  him. 
(2  Bev.  Stat  899,  §  47  [87]). 
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We  are  of  opinion,  that  in  what  relates  to  the  mere  mode  of 
taking  the  deposition,  and  the  conduct  of  the  officer  therein,  it  is 
to  be  presumed,  when  he  certifies  to  the  &ct  of  taking,  that  his 
duty  was  performed  in  obedience  to  the  statute.  The  same  sec- 
tion of  the  statute  which  directs  that  the  deposition  be  carefully 
read  to  the  witness,  also  requires  that  the  officer  insert  therein 
every  answer  or  declaration  of  the  witness,  etc  It  has  not,  so  &r 
as  we  have  known,  been  the  practice  to  certify  that  this  was  done. 
Nor  do  we  deem  it  necessary  so  to  certify.  The  omission  to  in- 
sert such  answers  would  be  ground  for  a  motion  to  suppress  the 
deposition.  It  will  be  presumed  that  the  officer  did  insert  such 
answers,  etc.,  until  the  contrary  appears.  So,  we  apprehend,  it  may 
be  presumed  that  the  deposition,  when  read  to  the  witness,  was 
carefully  read.  This  is  presuming  very  little  in  fiivor  of  a  sworn 
public  officer.  And  so  much,  at  leas^  we  think  should  be  pre- 
sumed, if)  indeed,  it  is  necessary  for  the  officer  to  certify  any  thing 
more  than  that  the  deposition  was  taken  before  him. 

How  &r  it  is  to  be  deemed  the  duty  of  the  party  to  be  affiscted 
by  a  deposition  of  this  description,  to  move  to  suppress  the  depo- 
sition, if  he  desires  to  avail  himself  of  objections  which  could  be 
obviated,  either  by  a  correction  of  the  alleged  defects,  or  by  a  re- 
examination of  the  witness,  we  do  not  think  it  necessary  to  de- 
cide. (19  Wend.  437 ;  5  Duer,  100.)  The  general  rule,  in  rela- 
tion to  such  defects  in  depositions  taken  de  bene  esse^  has,  in  this 
court,  been  repeatedly  stated  to  require,  that  the  objection  be  taken 
by  motion  to  suppress  the  deposition. 

We  might  dispose  of  this  point  by  adding,  that  these  were  the 
only  grounds  of  objection  to  the  deposition,  stated  on  the  trial. 
(5  Sandf.  191 ;  1  E.  D.  Smith,  70 ;  Id.  549.)  No  other  questions 
were  raised  before  the  referees,  or  passed  upon.  But  on  the  argu- 
ment of  the  appeal,  three  other  objections  were  taken  to  the  depo- 
sition, and  here  taken  for  the  first  time. 

Without  conceding  that  objections  not  specifically  stated  below^ 
can  be  raised  here,  we  observe,  the  objections  that  the  deposition 
was  taken  under  an  order  of  a  Judge  of  the  Supreme  Court,  and 
before  a  County  Judge  in  Erie  County,  are,  we  think,  groundless. 

These  objections  were  urged,  under  an  assumption  that  the  de- 
position was  taken  pursuant  to  article  1st  of  title  3,  chap.  7, 
part  8d  of  the  Rev.  Statutes  (2  B.  S.  391).     "  Of  taking  condi- 
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tionally,  the  testimony  of  witnesses  in  this  State/'  which  author- 
izes the  taking  by,  and  under  an  order  of  a  Judge  of  the  court 
in  which  the  suit  is  pending. 

The  deposition  was,  in  truth,  taken  under  the  fifth  article  of  the 
title  above  mentioned  (2  B.  S.  898).  "  Of  proceedings  to  perpet- 
uate testimony."  This  title  authorizes  any  person,  who  is  a  party 
to  a  suit  pending  in  any  court  of  this  State,  or  who  expects  to  be 
a  party,  etc.,  to  apply  (among  other  officers)  to  any  Justice  of  the 
Supreme  Ciourt,  or  to  the  First  Judge  of  the  county  courts  of  any 
county,  for  an  order  for  the  taking  of  thedeposition  of  any  wit- 
ness who  is  material,  etc.  And  such  officer  shall  appoint  a  place, 
within  the  county,  where  such  witness  resides,  and  a  time,  eta, 
for  the  examination  of  such  witness.  And  by  §  61  [41]  he  may 
order  such  examination  to  be  had  before  any  other  officer,  to 
whom  such  application  might  have  been  originaUy  made,  residing 
in  the  same  county  with  the  witness. 

These  provisions  plainly  authorized  Mr.  Justice  Edwards  of  the 
Supreme  Court  to  make  the  order  for  examination.  And  they 
authorized  him  to  direct,  that  such  examination  be  had  before  the 
County  Judge  of  Brie  County,  in  which  county  the  witness  re- 
sided, if  the  application  might  have  been  originally  made  to  such 
County  Judge. 

Section  29  of  the  Act  in  relation  to  the  Judiciary,  passed  May 
12,  1847,  (L.  of  1847,  ch.  280,  p.  819,)  provides,  in  relation  to 
County  Judges,  elected  under  our  present  Constitution,  that,  in 
their  respective  counties,  they  shall  have  power  to  perform  all  the 
duties  and  do  alLthe  acts  now  required  to  be  done  and  performed 
by  the  Judges  of  the  county  courts,  (when  not  holding  county 
courts,)  or  any  one  or  more  of  them,  at  Chambers,  or  otherwise, 
so  far  as  those  acts  and  duties  are  consistent  with  the  Constitution 
and  the  provisions  of  this  Act ;  and  by  §  86,  all  laws  relating  to 
the  present  Courts  of  Common  Pleas^  and  the  officers  thereof,  and 
their  powers  and  duties,  shall  be  applicable  to  the  county  courts 
of  the  respective  counties,  and  the  officers  thereof,  and  their  pow- 
ers and  duties,  etc. 

The  First  Judge  of  the  County  Court  was  a  Judge  of  the  Court 
of  Common  Pleas  for  the  county,  prior  to  the  new  Constitution. 
(2  Eev.  Stat  208,  §  2.) 
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By  the  statute  above  recited,  the  Ooonty  Judge  succeeded  to 
the  powers  of  the  First  Judge  of  the  County  Courts. 

Such  First  Judge  had  power  to  make  the  order  for  the  exami- 
nation of  a  witness,  under  the  statute  in  question ;  and  a  Judge 
of  the  Supreme  Court  might  direct  the  examination  of  a  witness 
to  be  had  before  the  First  Judge  of  the  county  in  which  the  wit- 
ness resided. 

It  follows,  that  the  order  of  Mr;  Justice  Edwards,  directing  the 
examination  of  the  witness  to  be  had  before  the  County  Judge  of 
Erie  County,  was  a  proper  order. 

There  was.no  necessity  for  entitling  the  afi&davits,  upon  which 
the  order  was  made  in  the  Supreme  Court,  nor  do  we  think  it  was 
proper  to  do  so.  But  it  will  be  perceived,  that  the  affidavit  of  the 
plaintiff  states  correctly  the  suit  which  was  pending,  in  which  the 
testimony  was  material,  and  describes  it  as  a  suit  in  this  Court 
This  was  all  that  was  necessary.  The  attorney  may  have  sup- 
posed, that,  because  the  order  was  to  be  granted  by  a  Judge  of  the 
Supreme  Court,  it  was  proper  to  entitle  the  affidavits  and  order,  of 
the  Court,  in  which  such  officer  was  Judge.  This  was,  we  think, 
mere  surplusage.  The  Court  and  the  cause,  in  which,  in  fact,  the 
testimony  was  to  be  used,  were  correctly  described,  and  no  other 
entitling  was  required.  So,  as  to  the  deposition;  its  caption 
describes  it  as  taken  in  pursuance  of  the  order  annexed.  And 
that  was,  in  like  manner,  all  that  was  necessary,  and  all  that  was 
of  any  manner  of  importance. 

It  is  hardly  necessary  to  say,  of  the  objection  that  much  of  the 
testimony  of  Folger  was  hearsay — ^that  it  was  not  objected  to  on 
the  trial.  We  cannot  say^  that  the  defendant's  counsel  did  not 
prefer  to  have  these  portions  of  the  deposition  read ;  at  all  events, 
by  not  making  the  objection  there,  he  waived  it  It  cannot  be, 
for  the  first  time,  raised  on  the  appeal. 

III.  As  to  the  admission  of  Boland  Gelston's  deposition,  it  must 
suffice  to  say,  that  it  was  not  objected  to ;  and  if  there  was  any 
well-founded  objection,  that,  also,  was  waived.  (2  E.  D.  Smith, 
850.) 

lY.  As  to  A.  K.  Marvine's  deposition,  it  appears,  that  it  was 
taken,  by  consent^  before  one  of  the  referees.  When  it  was  of- 
fered, no  specific  objection  was  pointed  out  The  defendant's 
counsel  objected,  generally,  to  its  admissibility.    No  illegality,  in 
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4  '  » 

the  form  or  manner  of  taking  the  deposition,  was  suggested.  No 
claim  was  made,  that  the  absence  of  the  witness  was  not  suffi- 
ciently proved. 

It  is  now  objected,  that  the  deposition  was  not  properly  cer- 
tified ;  and  second,  that  there  was  not  sufficient  proof  of  the  ab- 
sence of  the  witness  or  of  his  inability  to  attend. 

A  brief  notice  of  the  circumstances,  under  which  the  deposition 
was  offered  and  received,  will  show,  we  think,  that  the  case  is  one, 
which  conclusively  illustrates  the  rule,  that  a  party  should  state 
his  objection  specifically,  so  that  the  adverse  party  may  have  the 
opportunity  to  obviate  llie  objection,  or  cure  the  defect;  other- 
wise, sucb  objection  shall  not  be  permitted,  to  avail  on  appeal. 
Qood  faith  between  parties  and  counsel  requires,  that  such  objec- 
tions should  be  specifically  pointed  out. 

At  the  hearing  of  the  cause,  on  the  16th  of  March,  the  plain- 
tiff examined  a  witness,  to  prove,  preliminarily,  the  absence  of  the 
deponent,  A.  K.  Marvine. 

He  proved,  that  the  deponent  was  the  travelling  agent  of  the 
assignees  of  H.  T.  Lathrop  &  Co. ;  that  he  was  absent  from  the 
State,  in  Columbus,  Georgia,  or  Montgomery,  Alabama;  that 
the  last  letter  received  from  him,  by  the  witness,  was  from  Colum- 
bus, dated  5th  March ;  that  the  witness  was  the  book-keeper  of 
the  said  assignees ;  that  he  did  not  know  when  Marvine  would  be 
back ;  that  he  was  expected  back  at  some  time ;  that  he  (the  wit- 
ness) should  think  Mr.  Marvine  ought  to  be  back  in  a  month  or 
six  weeks,  but  that  he  had  said  nothing  in  his  letter  about  re- 
turning. 

Upon  this  testimony,  the  plaintifi&.offered  the  deposition  in  evi- 
dence, and  the  defendant  objected.  Upon  what  ground,  it  does 
not.  appear.  We  think  the  absence  of  the  witness  fully  proved. 
Nor  is  it  even  now  urged,  that,  had  the  deposition  been  read,  at' 
that  time,  this  point  would  have  been  doubtful. 

But  the  referees  adjourned  pending  the  question,  before  any 
argument  thereupon.  The  question  does  not  appear  to  have  been 
fUrther  agitated,  until  the  meeting  of  the  referees,  on  the  28d  of 
May,  when  the  offer  of  the  deposition  was  renewed,  and  the  ob- 
jection was  overruled,  and  the  deposition  was  read. 

No  ground  of  objection  was  then  stated.  Had  it  been  inti- 
mated, that  the  proof  of  continued  absence  ought  to  be  brought 
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down  to  that  time,  there  would  have  been  an  opportunity  for  the 
plaintiff  to  recall  his  witness,  and  show,  that  Marvine  had  not  yet 
returned.  But  no  intimation  was  given,  that  any  change  had  oc- 
curred in  the  circumstances,  which  could  or  ought  to  affect  the 
decision  of  the  referees  upon  the  question,  which  had  been  so  long 
pending ;  nor  that  it  was  the  duty  of  the  plaintiff  to  prove,  that 
no  change  had  occurred.  Indeed,  the  parties  and  the  referees,  all 
appear  to  have  treated  the  matter,  as  standing  upon  the  same  foot- 
ing as  when  the  question  first  arose. 

In  Fry  v.  BenneU,  (4  Duer,  2j52,)  to  which  we  are  referred,  the 
specific  objection,  that  the  absence  of  the  witness  was  not  suf- 
ficiently proved,  was  taken,  and  ruled  upon  distinctly ;  and  that 
case  does  not,  therefore,  meet  the  present  point,  nor  sustain  it 

To  permit  the  defendant,  now,  for  the  first  time,  to  raise  the  ob- 
jection, that  the  deponent  might  have  returned  between  the  time 
when  his  deposition  was  first  offered,  and  the  time  when  it  was 
received,  would  be  unfair  to  the  plaintiff — ^would  encourage  a 
practice  tending  to  entrap  the  adverse  party,  and  to  mislead  the 
referees  into  error;  and  the  objection  cannot  be  permitted  to  pre- 
vail.   (5  Sandf.  191.) 

The  other  objection,  to  wit,  that  the  deposition  is  not  properly 
certified,  must  be  disposed  of  upon  similar  grounds.  It  was  not 
stated  at  the  trial.  K  it  had  been,  it  could,  and  undoubtedly 
would  have  been  immediately  cured,  by  a  proper  certificate. 

The  deposition  itself  was  taken,  during  the  trial  of  the  cause, 
informally,  by  consent,  before  one  of  the  referees,  instead  of  the 
three ;  and,  having  been  so  taken,  it  was  offered  to  be  read  in  the 
hearing  of  the  three  referees,  at  a  subsequent  meeting.  It  was 
taken  in  the  presence  of  the  counsel,  for  both  of  the  parties,  by 
question  and  answer,  on  full  examination  and  cross-examination, 
occupying  three  days.  They,  as  well  as  the  referee  taking  it, 
were,  therefore,  fully  cognizant  of  the  i^ts,  and  had  it  been  sug- 
gested that  a  formal  certificate  was  wanting,  such  referee  could 
instantly  have  given  it.  To  allow  such  an  objection  to  be  now, 
for  the  first  time,  successfully  urged,  would  be,  we  think,  doing 
violence  to  the  intention  of  the  parties — sustaining  an  objection 
never  in  fact  made,  nor  intended  to  be  made,  at  the  trid — one 
upon  which  the  referees  have  never  passed — and  one  which,  if 
sustained,  would  encourage  a  practice  of  keeping  back  objections 
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whicH  might  leadilj  be  obviated  at  the  trial,  and  so  enable  a 
party  to  speculate  upon  the  result  of  suoh  trial,  with  a  design 
(if  such  result  be  adverse,)  to  spring  upon  his  adversary  an  ob- 
jection, not  meritorious  in  itself  and  involve  him  in  all  th^  vexa- 
tion and  expense  of  further  litigation. 

As  to  the  suggestion,  that  some  portions  of  Marvine's  testimony 
was  hearsay,  it  is  sufficient  to  say,  as  we  have  said,  in  regard  to 
Folger's  testimony,  that^  as  defendant  did  not  object  to  the  read- 
ing of  these  portions  of  the  deposition,  we  may  properly  asssume, 
that  he  preferred  to  have  them  read ;  indeed  some  of  those  por- 
tions to  which  our  attention  is  now  called,  are  in  the  cross  exami- 
nation of  the  witness  by  the  defendant's  counsel.  At  all  events, 
this  objection,  not  being  raised  at  the  trial,  was  waived.  (See, 
also,  in  reference  to  this  deposition,  19  Wend,  437 ;  6  Duer,  100.) 

y.  In  regard  to  the  re-examination  of  witnesses  after  they  have 
left  the  stand,  it  is  hardly  necessary  to  say,  that  it  was  purely 
discretionary  with  the  referees ;  and,  the  exercise  of  that  discre- 
tion can  only  be  reviewed  here,  if  at  all,  when  it  plainly  appears 
that  it  was  abused,  to  the  defendant's  prejudice.  (6  Wend.  281 ; 
19  lb.  578 ;  1  E.  D.  Smith,  78 ;  lb.  648.)  If;  when  recalled,  the 
evidence  proposed  was  irrelevant  or  incompetent,  it  should  have 
been  objected  to. 

YL  Parol  evidence  was  given  of  the  contents  of  what  purported 
to  be  a  letter.  It  had  been  shown,  that  the  defendant  had  had  in 
his  possession  such  a  paper,  and  had  exhibited  it  to  the  witness : 
notice  had  been  given  to  the  defendant's  attorneys  to  produce  it 
on  the  trial  We  perceive  no  ground  for  saying  that  parol  evi- 
dence was  not  thereby  made  competent 

YIL  It  is  also  urged  upon  us,  that  the  referees  improperly  re- 
ceived evidence  of  the  cost  of  a  house  in  Murray  street,  which 
the  plaintiff's  assignor  sold  to  the  defendant^  and  which  the  de- 
fendant had  accepted  in  part  payment  for  liie  vessel  which  was 
the  subject  of  disputa 

The  admissibility  of  this  evidence,  we  think,  appears,  from  a 
review  of  the  manner  in  which  the  question  arose.  The  defend- 
ant, by  his  answer,  charged,  that  E.  E.  Marvine  (the  plaintifi' 
assignor,)  had,  in  relation  to  this  house,  practised  a  fraud  upon 
the  defendant,  to  induce  him  to  accept  the  lease  in  payment,  by 
representing  that  it  was  worth  ten  thousand  dollars ; . . .  that  it  was 
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very  ralaable,  etc.  That  such  representations  were  false,  and  made 
wilii  intent  to  deceive  and  defraud  the  defendant  On  the  trial, 
the  defendant  examined  nomeroos  witnesses,  to  prove  the  value 
of  the  house  and  lease,  (the  latfeer  having  over  twenty-three  years 
to  run,  without  ground  rent,)  in  1848,  when  the  contract  between 
the  parties  was  made.  The  estimate  of  the  witnesses  varied,  from 
$8500  to  110,000.  Several  valued  the  property  at  $4000— seve- 
ral at  $5000,  and  some  higher.  On  the  cross-examination,  it  ap- 
peared that  some  of  the  witnesses,  in  their  estimate,  paid  little, 
if  any,  regard  to  the  house ;  others  knew  nothing  of  the  amount 
of  rent  derivable  therefrom ;  one,  at  least,  regarded  the  house  as 
an  old  house. 

The  defendant  does  not  appear,  by  his  answer,  to  have  pointed 
his  charges  of  fraud,  in  this  respect,  to  any  particular  relief,  or  to 
have  made  any  counter-claim,  founded  upon  a  fraudulent  over- 
valuation. But  the  referees  thought  proper  to  permit  the  de- 
fendant to  go  into  this  proof;  and  he  opened  the  subject,  by  the 
testimony  of  witnesses,  as  above  stated. 

It  was,  therefore,  clearly  open  to  explanation  and  rebuttal. 
With  this  view,  the  plaintiff  examined  several  witnesses,  who  es- 
timated the  value  of  the  property  at  $10,000  and  $11,000 — ^includ- 
ing, of  course,  the  whole  unexpired  term  of  the  lease. 

In  this  conflict  of  evidence,  and  when  some  one  of  the  defend- 
ant's witnesses  had  estimated  the  whole  as  low  as  $8600,  it  was, 
we  think,  by  no  means  incompetent  nor  irrelevant,  to  call  the 
mechanics  who  built  the  house,  and  show  that  the  house  was 
built  only  three  years  before  the  sale — ^that  the  carpenter^s  and 
mason's  work  cost  over  three  thousand  dollars,  and  the  whole 
building  cost  thirty-five  hundred  dollars.  Upon  a  question  of 
fraud,  and  where  the  estimates  of  value  ranged  so  widely,  surely 
this  evidence  might  properly  be  taken,  to  fortify  the  testimony  of 
the  witnesses  for  the  plaintiff,  and  show  that  the  witnesses  who 
had  set  so  low  an  estimate  upon  the  value  of  the  house  and  term 
of  the  lease,  were  unreliable ;  and,  still  more  clearly,  to  repel  the 
charge  of  fraudulent  over-valuation.* 

Vin.  So  in  relation  to  the  value  of  the  vessel,  the  one-half 
of  which  was  sold  to  the  plaintifis'  assignor.  The  defendant  had 
alleged,  e^d  endeavored  to  prove  her  value  in  the  market  to  be  as 

m  '  -         ■I.,.    -  ■  ■—■i_. -.■,■■• 

*  Oray  t.  LeningUm,  ante  p.  207. 
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great,  and  eyen  much  greater  than  the  sum  at  which  the  sale  was 
made.  It  was  competent  for.  the  plaintiff  (if  the  question  of  value 
was  open)  to  rebut  this  proof.  He  sought  to  do  so  bj  inquiring 
her  value  of  a  competent  witness.  His  answer  was: — '^Her 
value  in  the  market  in  1848  was,  that  if  she  had  been  put  up  at 
auction,  she  might  have  brought  three  thousand  dollars." 

The  answer  was  objected  to. 

It  is  undoubtedly  true,  that  an  auction  sale  is  not  the  only  mode 
of  testing  the  market  value  of  property,  but  it  is  a  very  common 
mode  of  sale,  and  we  cannot  dose  our  eyes  to  the  fact,  that  im- 
mense amounts  of  property,  real  and  personal,  are  disposed  of 
daily  in  that  very  mode.  Indeed,  there  is  some  reason  in  saying, 
that  in  an  open  market,  with  free  competition,  on  a  voluntary  sale, 
that  mode  would  furnish  the  most  satisfactory  test  of  market 
value.  We  are  clear,  that  it  is  some  evidence,  and  in  its  nature 
is  competent  and  proper  to  be  weighed  by  a  jury  or  referees.  The 
defendant's  counsel  themselves,  acted  upon  this  view  of  the  sub- 
ject The  very  witnesses  whom  they  examined  to  show  the  value 
of  the  house  and  lease  before  referred  to,  were  four  real-estate 
auctioneers.  As  to  property  commonly  sold  at  auction,  and  hav- 
ing reference  to  sales  made  by  voluntary  consent  of  the  owner, 
and  with  a  view  to  produce  ihe  highest  price,  in  the  absence  of 
drcumstaaces  tending  to  prevent  that  result,  such  a  sale  would 
be  very  strong  evidence  of  true  market  value. 

The  answer  of  the  witness  cannot  be  understood  to  have  refer- 
ence to  forced  sales,  or  sales  made  against  the  will  of  the  owner, 
under  circumstances  which  require  or  show  an  actual  and  peremp- 
tory sale,  without  regard  to  the  probable  result  upon  the  owneiPs 
interest  Proof  of  the  result  of  such  a  sale  may  be  very  properly 
rejected  when  offered  to  contradict  (as  it  sometimes  is,  in  actions  of 
trespass  or  trover)  the  testimony  of  witnesses  to  the  fair  market  value. 

IX.  We  find,  in  relation  to  the  alleged  inadmissibility  of  an 
entry  which  was  offered  in  evidence  from  the  books  of  the  Astor 
House,  that  it  appears  to  have  been  offered  for  the  purpose  of 
showing  that  the  plainti£b'  assignor,  Edw.  E.  Marvine,  arrived  in 
this  city  on  the  25th  of  October,  1848.  It  was  shown,  that  the 
entry  was  in  the  handwriting  of  Mr.  Coleman,  who  kept  the  books, 
and  that  Coleman  was,  at  the  time  of  the  trial,  in  the  State  of 
Tennessee,  having  been  absent  eight  montha    The  entry  being 
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offered,  was  objected  to,  and  the  counsel  for  the  respective  parties 
then  made  the  following  stipulation : — "  It  is  agreed,  by  counsel, 
that  the  entry  shall  be  considered  proyen,  as  stated,  and  if  admis- 
sible, shall  be  received  when  passed  upon  by  the  referees,  and  that 
the  counsel  for  the  defendant  have  his  proper  exceptions  to  the 
entry." 

We  do  not  deem  it  necessary  to  inquire,  whether  the  evidence 
was  competent  or  not  The  plainti&  do  not  appear  to  have 
afterwards  called  for  any  ruling  on  the  subject  It  does  not  ap« 
pear  whether  the  referees  deemed  the  evidence  admissible  or  not; 
nor  whether  they  received  it  as  evidence.  We  have,  therefore, 
no  ruUng,  and  no  exception  to  review. 

The  practice  of  inserting  evidence  in  a  case,  as  taken  subject  to 
objection  to  be  afterwards  considered  and  ruled  upon,  necessarily 
devolves  upon  him,  who  would  insist  upon  the  matter  as  evidence 
in  the  cause,  the  duty  of  obtaining  a  ruling  upon  the  subject  in 
some  stage  of  the  trial,  and  there  is  no  ground  for  exception, 
nor,  indeed,  any  cause  of  complaint  by  the  other  party  until  such 
ruling  has  been  had.    (6  Duer,  219.) 

K  the  referees  had  rejected  the  evidence,  the  plaintiff,  in  the  pres* 
ent  case,  would  have  had  his  opportunity  to  except  If  they  re- 
ceived it,  the  defendant  would  have  had  the  same  opportunity.  But 
it  is  no  ground  for  reversing  the  judgment  that  they  did  not  decide 
the  question  at  all,  because  the  parties  stipulated  that  it  be  consid- 
ered proved  thus  provisionally,  and  never  aft;erwards  sought  any 
ruling.  It  does  not  appear,  that  it  was,  in  fact,  received  at  alL 
Whether  the  referees  would  have  received  the  evidence,  or  re- 
jected it,  we  cannot  say.  If  we  are  to  presume  any  thing  in  re- 
lation to  it,  we  should  presume  that  they  would  have  decided  ac- 
cording to  law.  And  in  the  absence  of  any  ruling  declaring  it 
admissible,  it  must  be  treated,  as  not  in  £Bict  in  evidence.  Indeed, 
we  see  no  propriety  in  inserting  the  matter  in  the  case. 

X.  What  has  already  been  said  in  relation  to  a  sapposed  de- 
fect of  parties,  and  on  the  subject  of  the  assignability  of  the  cause 
of  action,  seems  to  us,  to  dispose  of  the  motion  made  on  the  trial 
to  dismiss  the  complaint 

Indeed,  the  sole  ground  then  stated,  was,  that  the  cause  of  ac- 
tion was  not  assignable.  We  have  stated  our  views  upon  that 
point ;  indeed,  as  to  any  portion  of  the  daim,  except  what  related 
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to  the  over-charge  for  the  vessel,  we  do  not  perceive  that  it  has 
anj  plausible  foandation. 

On  the  argument  of  the  appeal,  the  omission  to  make  Edw. 
£.  Marvine  the  plaintiflb'  assignor,  a  partj,  is  insisted  upon,  and 
it  is  insisted,  that  he  was  not  only  a  necessary  party,  but  that  he 
was,  in  fact,  the  only  party  in  interest 

We  have  already  said,  that  defect  of  parties  must  be  taken  ad- 
vantage of  by  demurrer  or  answer,  and  when  the  objection  is  not 
taken  in  that  mode,  and  much  more,  when,  besides  that  omission, 
it  is  not  even  suggested  on  the  trial,  it  is  to  be  deemed  waived. 
And  in  regard  to  the  objection  which  was  taken  by  answer,  that 
Marvine  was  the  only  real  party  in  interest,  we  have  said  all  that 
we  deem  necessary.  The  plaintiffs  were  parties  in  interest,  and 
prima  facie  sole  parties  in  interest,  the  burden  of  proving  the  al- 
legation of  the  answer  was  cast  on  the  defendant 

XL  It  is  also  now,  for  the  first  time,  insisted  that  certain  mate- 
rial fiicts  were  not  proved,  and  that  the  complaint  ought  to  have 
been  dismissed  upon  that  ground.  As  to  this,  it  would  suffice  to 
say,  that  vhere  no  such  ground  of  dismissal  is  stated  at  the  trial, 
the  whole  evidence  in  the  case  is  to  be  taken  into  view.  The 
omission  to  take  the  objection  when  the  plaintiff  rests,  is  a  virtual 
submission  of  the  case  to  the  referees  upon  the  whole  evidence, 
and  the  only  inquiry,  thereafter,  is.  Have  the  referees,  in  their  re- 
port^ found  the  fitcts  either  without  evidence,  or  so  clearly  against 
the  weight  of  the  evidence,  that  their  report,  (it  being  for  this 
purpose  regarded  as  a  verdict  of  a  jury,)  should  be  set  aside  on 
that  ground  7 

XTT.  This  brings  us  to  say,  (without  attempting,  under  color  of 
giving  reasons  for  our  conclusion,  to  detail  the  evidence  and  sub-^ 
ject  it  in  its  various  aspects,  and  in  its  bearing  upon  the  rights 
and  conduct  of  the  parties,  to  extended  comment,)  that  we  can- 
not find  reason  to  declare  the  findings  of  the  referees  unsupported 
by  the  testimony  and  proofs  given  on  the  trial.  \ 

We  have  given  to  the  whole  evidence  a  full,  and,  we  think,  a 
careful  and  thorough  scrutiny.  We  have  been  greatly  aided  in 
this  by  the  full  analysis,  and  by  the  astute  and  critical  examination 
of  details,  furnished  us  by  the  defendant's  counsel,  and  the  able 
argument  presented  at  the  hearing,  with  the  points  then  submitted. 

We  need  hardly  say,  that  we  are  not  at  liberty  to  treat  this 
B.— n.  19 
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branch  of  the  case,  as  if  the  issues  were  now  open  to  ns  for  trial 
and  determination,  according  to  conclusions  which  our  own  minds 
might  form,  in  the  first  instance,  were  we  sitting  ourselves  either 
as  jurors  or  referees.  Quite  otherwise.  The  question  for  us  is ; 
was  there  any  evidence  to  sustain  the  finding  of  facts  7  or,  is  such 
evidence  so  overcome,  as  to  create  a  preponderance  so  clearly  and 
decidedly  in  favor  of  the  defendant,  as  to  warrant  us  in  disregard 
ing  the  conclusions  at  which  the  referees  have  arrived ;  whose  es- 
pecial province  it  was  to  determine  the  facts ;  who  had  the  wit- 
nesses before  them,  and  who  may  be  regarded  as  having  been  ap- 
pointed, because  it  was  peculiarly  fit  and  proper,  that  the  matters 
of  fact  in  dispute  should  be  left  to  their  determination  ?  (5  Duer, 
216.) 

To  the  question  thus  stated,  we  are  constrained  to  answer  in  the 
negative.  And  this  answer  disposes  of  most  of  the  further  de- 
tails, which  are  pressed  upon  our  attention,  and  which  are,  in 
truth,  only  particulars,  under  the  more  general  claim  to  relief,  on 
the  ground  last  stated. 

In  thus  stating  the  question,  which  is  properly  before  us,  and 
our  conclusion  thereon,  we  are  not  to  be  understood  as  intimating, 
that,  had  the  broad  question,  presented  by  the  pleadings,  been  be- 
fore us,  our  conclusions  of  fact  would  have  been  less  &vorabIe  to 
the  plaintiff,  than  those  of  the  referees.  But  we  state  the  true 
question  before  us,  and  our  whole  duty  is  discharged,  by  a  correct 
decision  of  that  question. 

Xni.  It  is,  however,  proper  to  notice  the  point  insisted  upon, 
that  the  referees  have  not  in  terms  found  that  the  misrepresenta- 
tions and  over-charges,  which  they  do  find  to  have  been  made, 
were  fraudulent. 

We  think,  on  this  subject,  that,  although  they  have  not  made 
use  of  the  word  fraud,  or  fraudulent,  the  &cts  which  they  do 
find,  in  their  necessary  legal  eflfect,  for  all  the  purposes  of  the  re- 
lief sought,  constitute  fraud.  We  think,  also,  that  the  fixsts 
found  entitle  the  plaintiff  to  the  relief  granted,  even  if  they  can 
be  reconciled  with  the  absence  of  a  fraudulent  intent,  in  the  mind 
of  the  defendant. 

And,  moreover,  that,  (sitting,  as  we  are,  in  a  court  of  equity,  aa 
well  as  of  law,)  if  it  be  assumed,  that  the  various  misstatements 
and  over-charges  found  by  the  referees  were  mistakes  only,  the 
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plaintiff  would  be  entitled  to  the  same  relief,  which  the  referees 
have  awarded. 

Some  other  points  remain,  however,  to  be  considered* 

XIY.  It  is  objected,  that  the  referees  have  allowed,  in  the  ac- 
count of  over-charges,  one  which  was  not  particularly  specified  in 
the  complaint,  to  wit :  On  the  bill  of  goods,  purchased  by  the  defend- 
ant from  John  Thursby,  for  the  cargo  of  the  vessel  sent  to  Califor- 
nia, on  joint  account  of  the  defendant  and  Marvine,  and  for  which 
he  paid  (as  appears  by  the  testimouy  of  John  B.  Thursby) 
$888.17,  but  which  was  charged  in  the  accounts  at  $1000.67. 

The  objection  is  not,  that  this  over-charge  was  not  proved;  but 
that,  it  not  having  been  specifically  mentioned  in  the  complaint, 
it  ought  not  to  be  allowed. 

Obviously,  if  this  objection  were  well  founded,  it  could  only 
render  it  necessary,  that  the  plaintiff  should  submit  to  a  correc- 
tion of  the  judgment  in  this  respect,  if  he  so  elected,  without 
going  to  a  new  triaL  But  we  are  of  opinion,  that  the  objection 
is  not  well  founded. 

1.  The  complaint  does  not  purport  to  specify  all  of  the  fiilse 
charges,  either  for  outfit  or  caigo. 

It  charges  the  &ct,  that  false  charges  were  made,  and  specifies 
several,  which  have  been  discovered  since  the  accounts  were  ren- 
dered to  the  plaintiff's  assignor,  which,  the  complaint  states,  are 
among  the  fidse  representations,  eta,  made  by  the  defendant 

2.  The  evidence,  in  relation  to  the  over-charge  referred  to,  was 
received  without  objection ;  and  the  over-charge  was  fully  proved. 
Falling,  as  it  did,  within  the  actual  charges  made  in  the  pleadings, 
it  having  been  made  the  subject  of  examination  and  proof,  with- 
out objection,  and  having  been  established,  it  was  so  &r  from  er- 
roneous to  allow  it,  that  we  think  it  would  have  been  erroneous, 
as  well  as  unjust,  to  reject  it 

3.  The  allowance  of  this  item  does  not  increase  the  recovery 
beyond  the  amount  claimed ;  on  the  contrary,  the  report  is  for  a 
less  sum  than  the  amount  prayed  in  the  complaint 

XY.  In  regard  to  the  alleged  settlement  between  the  parties,  we 
think,  that  the  testimony  on  this  subject,  if  credited  by  the 
referees,  might  properly  have  been  regarded  as  strong  evidence, 
in  £&vor  of  the  defendant,  of  the  true  amount,  at  that  time,  due 
to  Marvine,  in  rectification  of  the  account  of  the  outfit  and  cargo ; 
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though  this  was  subject  to  large  abatemeut^  from  the  weight  of 
the  testimony,  since  the  defendant  (by  his  sworn  answer),  and  his 
sole  witness  (his  former  derk)  differ  materiallj  as  to  that  amount. 
And  the  defendant  ought  not  to  complain,  if,  in  reference  to  the 
sum  claimed  to  have  been  tendered,  he  is  held  to  the  truth  of  his 
own  answer. 

But  it  is  only  as  such  evidence,  that  we  think  the  referees  had 
a  right  to  regard  the  testimony  on  the  subject 

It  was  not  conclusive ;  the  discovery  and  proof  of  other  errors 
and  over-charges,  not  embraced  within  such  modified  account| 
would  overcome  it 

As  a  bar  to  further  inquiry,  it  was  ineffectual.  The  matter, 
viewed  as  an  accord,  was  in  fieri;  it  did  not  amount  to  a  binding 
contract  Some  of  its  provisions  remained  to  be  settled,  and  even 
reduced  to  writing.  Giving  full  weight  to  all  the  testimony  of 
Dudley,  it  amounted  to  nothing  more  than  an  admission  by  Mar- 
vina  As  an  accord,  it  was  incomplete ;  and,  before  it  was  acted 
upon,  Marvine  declined  a  settlement. 

The  referees  have  found,  that  no  sufficient  tender  was  proven 
to  have  been  made,  at  any  time,  respecting  the  subject  matter  of 
this  action. 

Wbeth^  the  referees  discredited  the  witness  who  testifies  in 
relation  to  the  offer  of  the  money  to  Marvine,  either  because  the 
sworn  answer  of  the  defendant  does  not  correspond  with  the  evi* 
dence,  or  because  they  had  not  confidence  in  the  truth  of  the  wit- 
ness ;  or  whether  they  regarded  the  tender  as  insufficient,  becjause 
it  is  set  up  as  a  compromise,  merely,  which  the  plaintifib'  assignor 
was  at  liberty  to  rqject^  until  the  whole  arrangement  should  be 
fully  agreed  upon,  so  that  there  was,  in  &ct^  no  final  accord,  of  the 
performance  of  which  any  tender  could  be  alleged ;  or  whether 
they  simply  intended,  that  no  tender  could  be  deemed  sufficient^ 
in  bar  of  the  action,  that  was  not  followed,  in  pleading,  by  an  aver- 
ment of  readiness,  eta,  and  a  bringing  of  the  money  into  Courts 
does  not  clearly  appear.  In  either  aspect^  we  think  they  ruled 
correctly. 

XYI.  It  is  further  insisted  on  the  part  of  the  defendant  that  the 
referees  erred  in  not  allowing  certain  items  to  the  defendant  in 
respect  to  which  some  evidence  was  taken  under  objections  by 
the  plaintiff'  counsel,  and  which  evidence  was  held  inadmissible 
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and  Tejected  because  no  selroff  or  connter-daim  was  oontained  in 
the  defendant's  answer,  and  the  pleadings  contained  no  issue  in 
respect  thereto. 

These  items  consist  of  an  amount  alleged  to  han^e  been  paid  by 
the  defendiBint  in  January,  1849,  for  a  gold  tester;  certain  two 
notes  alleged  to  have  been  paid  by  the  defendant  for  Marvine ; 
moneys  paid  by  the  defendant  to  oue  Carmack,  claimed  to  have 
been  paid  for  his  services  or  expenses  in  relation  to  the  joint  ad- 
venture after  January,  1849 ;  an  alleged  erroneous  charge  to  the 
defendant  for  compensation  of  one  of  the  supercargoes,  contained 
in  the  account  of  H.  Sheldon  &  Co.,  of  the  returns  of  the  adven- 
ture on  the  final  distribution  of  the  net  proceeds  in  January,  1850 ; 
and  a  charge  to  the  defendant  in  the  same  account  for  insurance 
on  the  return  of  the  proceeds  of  the  adventure. 

If  we  were  at  liberty  to  test  the  ruling  of  the  referees  by  in- 
quiring whether  these  items  should  have  been  aUowed  to  the  de- 
fendant upon  the  proofi  in  the  cause,  irrespective  of  the  state  of 
the  pleadings,  we  think  there  is  no  doubt  that  these  items  should 
be  rejected  with  the  possible  exception  of  $5.50  for  the  cost  of 
the  gold  tester,  in  respect  to  which  there  may  be  some  doubt, 
whether  it  was  not  purchased  in  the  exercise  of  a  reasonable  dis- 
cretion, though  without  any  express  authority  or  sanction  from 
Marvine,  and  yet  the  proof  does  not  appear  to  show  that  it  was 
used  for  the  joint  benefit,  nor  what  ultimate  disposition  was  made 
of  it 

But  the  referees  have  not  passed  upon  the  merits  of  the  defend- 
ant's claims  in  these  particulars,  and  we  are  therefore  to  consider 
the  question  as  though  the  evidence  in  relation  thereto  might,  if 
not  rejected,  have  influenced  their  determination  upon  the  fects 
so  as  to  have  a£fected  the  balance  found  due  from  the  defendant 
The  ruUng  of  the  referees  in  trutb  was  a  rejection  of  the  evidence 
on  the  ground  that  the  plauitifSs'  claim  to  these  allowances  was 
not  warranted  by  the  pleadings. 

The  answer  does  not  in  terms  claim  or  demand  any  allowance 
as  a  set-ofi?  or  counter-clainL  Nevertheless,  if  it  states  any  facts 
which  would,  if  proved,  entitle  him  thereto,  the  omission  of  a 
formal  claim  to  set  off  the  same,  or  abate  fipom  the  claim  of  the 
plaintiff  ought  not  to  preclude  him. 
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The  only  parts  of  the  answer  which  it  is  contended  by  the  de- 
fendant's counsel  may  embrace  these  items,  are  two : — 

In  one  part  of  the  answer  which  relates  exclusively  to  the  alle- 
gations of  the  complaint,  that  the  accounts  rendered  by  the  de- 
fendant of  his  purchases  for  the  cargo  of  the  vessel  were  false  and 
untrue,  the  defendant  says,  "  in  reference  to  the  purchases  for  the 
said  cargo  and  the  accounts  rendered  thereof,"  that,  an  invoice 
was  made  and  delivered  to  Marvine  by  a  clerk  of  the  defendant 
without  his  knowledge ;  that  no  bills  were  shown,  etc. ;  he  then 
explains  the  invoice,  and  says  it  was  not  an  account  as  between 
him  and  Marvine  nor  ever  pretended  so  to  be,  and  that  Marvine 
took  the  invoice  and  made  up  the  account,  from  the  same  him- 
self without  any  consultation  with  the  defendant,  and  the  answer 
then  adds,  ^'that  the  account  so  made  up  by  Marvine  omits  many 
credits  to  which  this  defendant  is  legally  entitled,  and  the  errors 
in  the  same  are  in  Marvine's  favor.  That  it  omits  charges  which 
ought  to  have  been  included  therein  in  &vor  of  the  defendant 
to  the  amount  of  thirteen  hundred  dollars." 

It  might  very  properly  be  urged  that  although  this  is  not  put 
forward  in  the  form  of  a  counter-claim,  still  if  the  referees 
opened  the  accounts  for  correction  they  should  allow  to  the  de- 
fendant for  any  items  which  it  was  shown  were  omitted,  and  this, 
notwithstanding  this  allegation  is  so  general  that  it  in  nowise 
apprised  the  plaintiff  what  charges  w^re  so  omitted.  And  this 
the  defendant's  counsel  does  in  fisu^t  claim,  with  the  further  sug- 
gestion that  if  the  plaintiffii  desired  a  particular  specification  they 
should  have  sought  it  by  amendment  or  by  bill  of  particulars. 

But  it  will  be  seen  that  these  allegations  relate  exclusively  to 
the  account  of  the  purchases  by  the  defendant  for  the  cargo  of 
the  vessel.    They  are  in  terms  limited  to  that  account 

No  account  of  those  purchases  made  up  by  Marvine  was  pro- 
duced or  proved,  to  which  the  allegations  could  be  referred. 
The  account  of  those  purchases  which  was  produced  and  which 
was  admitted  to  be  in  the  handwriting  of  the  defendant,  was  ren- 
dered and  settled  on  the  8d  of  January,  1849.  Neither  of  the 
counter-claims  (so  called)  which  the  referees  rejected  had  any  con- 
nection with  the  purchases  for  the  cargo  of  the  vessel,  and  the 
sum  paid  for  the  tester,  and  the  amount  advanced  to  Capt.  Car- 
mack  were  not  paid  until  after  that  account  was  rendered  and 
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settled.  The  items  sought  to  be  proved  could  not  have  entered 
into  that  account  Thej  do  not  either  of  them  come  within  the 
description  of  errors  or  omissions  in  that  account  The  allega- 
tion of  such  erroTS)  therefore,  laid  no  foundation  for  proving  such 
items.  These  items  had  no  existence  when  the  account  to  which 
the  allegations  refer  was  made  up  and  settled.  I  need  hardly  add 
that  an  allegation,  that  the  account  contained  errors  and  omissions, 
will  not  entitle  the  partj  to  prove  matters  which  not  only  were 
in  nowise  a  proper  subject  of  charge  in  such  account,  but  which 
when  such  account  was  made  up  and  settled,  had  no  existence. 

The  other  clause  in  the  answer,  which  is  supposed  to  warrant 
the  giving  of  the  evidence,  is  the  following:  Tlie  answer  alleges 
that,  after  some  of  the  errors  in  the  accounts  had  been  corrected, 
and  after  the  plaintlSs'  assignor  (Marvine)  had  thoroughly  ex- 
amined the  defendant's  accounts,  a  statement  of  accounts  and  of 
disbursements  was  prepared  by  the  defendant  and  Malrine. 
This  statement  is  what  is  relied  upon  as  a  final  settlement  of  the 
cost  of  cargo,  and  of  the  outfit  of  the  vessel,  upon  which  the 
tender  of  the  balance  is  aUeged  to  have  been  made.  It  is  pro- 
duced on  the  examination  of  the  witness  Dudley,  and  it  appears 
to  have  been  adjusted,  so  far  as  any  adjustment  took  place,  on 
the  17th  of  November,  1849. 

After  averring  the  making  of  such  statement,  and  the  defend- 
ant's offer  to  pay  the  balance,  appearing  thereby  to  be  due  to 
Marvine,  the  defendant's  answer  further  continues,  that  he  then 
stated  to  Marvine,  "  That  this  offer  was  made  for  the  purpose  of 
an  amicable  settlement,  although  it  did  not  secure  to  this  defend- 
ant his  legal  commissions,  nor  the  rent  of  the  house  in  Murray 
street,  which  the  said  Marvine  had  wrongfully  collected,  its  afore- 
said, nor  other  amounts  justly  due  defendant"  Here  is,  ob- 
viously, no  allegation,  that  there  were  any  other  amounts  due, 
but  only  that  he  then  siaJtei  to  Marvine,  that  he  made  the  offer, 
.  .  .  although  it  did  not  secure  to  him  .  .  •  other  amounts 
due,  etc. 

The  answer  then  proceeds :  ^'  And  this  defendant  saith,  that  he 
has  since  discovered  a  large  amount  of  indebtedness  from  the 
said  Marvine,  to  him,  of  which  he  was  ignorant  at  the  time  of 
such  conversation ;  and  defendant  saith,  that  the  said  Marvine 
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refused  the  money  so  tendered,  and  left  the  counting  room  of  the 
defendant." 

Ilere  is  no  fact  alleged,  showing  any  indebtedness.  It  presents 
no  charge  which  could  be  the  subject  of  an  issue.  It  makes  no 
claim  to  set  off,  or  counter-claim  any  thing.  It  does  not  even 
allege  a  legal  conclusion,  that  the  plaintiffs'  assignor  is  indebted, 
but  ouly,  that  the  defendant  afterwards  discovered  an  indebted- 
ness, 

The  insufficiency  of  such  an  averment  to  warrant  any  evidence 
under  it,  may  be  illustrated,  by  supposing  a  plaintiff  to  exhibit 
a  complaint  in  those  terms.  Could  it  be  plausibly  insisted,  that 
it  contained  a  cause  of  action?  We  think  it  most  clearly  would 
not;  and,  if  not,  then  no  evidence  could  be  received  under  such 
an  averment,  if  it  were  objected  to.  It  is  proper  to  add,  on 
this  subject,  that  the  counsel  for  the  defendant  was  in  error,  in 
supposing  that  the  evidence  concerning  the  items  of  8upp(»ed 
counter-claim,  now  under  consideration,  were  not  objecteid  to. 
The  report  of  the  referees  states,  that  the  evidence  was  objected 
to,  and  the  pbjeption  reserved  for  consideration,  and  the  evidence 
finally  rejected. 

XVII.  In  relation  to  the  rent,  which  the  answer  did,  in  terms, 
aver  had  been  collected  by  Marvine,  the  referees  did  not  reject  the 
evidence.  Whether  the  averment  was  proved,  and  to  what  amount, 
were  questions  properly  left  to  their  decision,  and  for  reasons  al- 
ready given,  we  could  not  interfere  with  their  conclusion,  unless 
very  clearly  against  evidence.  But  in  this  particular,  we  see  no 
possible  reason  for  questioning  the  justness  of  their  rejection  of 
the  claim,  for  it  appears  by  the  account  made  up  between  the 
parties,  January  8,  1849,  that  this  matter  was  adjusted  between 
the  then  parties,  and  that  this  very  rent  was  then  allowed  to  the 
defendant 

Marvine  had  collected  the  rents  of  the  Murray  street  property, 
to  the  1st  of  November,  1848.  The  title  had  not  then  been  con- 
veyed to  the  defendant,  but  the  original  agreement  by  which  it 
was  to  be  conveyed,  was  dated  October  2d.  It  was,  thereforcf  a 
proper  subject  of  negotiation,  from  what  time  the  rents  should  be- 
gin to  accrue  to  the  defendant.  It  was,  doubtless,  just  that  he 
should  have  the  incjome  of  the  property  from  the  time  he  was  en- 
titled to  the  assignment  of  the  lease.     The  matter  was  settled 
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by  allowing  him  one  month's  rent  out  of  what  Mamne  had  ool- 
kcted. 

Xviil.  The  only  remaining  question  is,  whether  there  is,  in 
the  qase  itself,  evidence  of  bias  and  partiality  in  the  referees, 
which  warrants  us  in  setting  their  report  aside. 

If  their  rulings  were  correct  in  law,  and  their  findings  of  fact 
were  supported  by  such  evidence  that  we  cannot  say  they  should 
be  set  aside,  as  without  evidence,  or  as  against  evidence,  then  the 
argument  of  the  defendant's  counsel  &ils,  for  there  is  no  extrinsic 
proof  offered  to  show  actual  bias  or  partiality.  Nay,  more,  it  is 
not  intimated  that  any  extrinsic  fact  exists  which  would  warrant 
even  a  suspicion  of  such  bias  or  partiality. 

It  follows,  that  what  has  already  Been  said,  must  dispose  of  this 
question*  The  alleged  errors  in  law  have  been  considered,  and 
we  have  already  said  that  we  cannot  find  reasons  for  disturbing 
their  determination  of  the  facts.  But  we  ought  not,  in  justice  to 
the  referees,  to  dispose  of  the  question  without  adding,  that  we 
think  the  daim,  to  set  aside  Ihe  report  upon  any  such  ground, 
without  the  slightest  foundation. 

The  judgment  must  be  affirmed  with  costs. 


Enapp,  el  a?.,  v.  The  New  Yobk  akd  Hablek  Bailboad 

COMPANT. 

(Before  Dun,  Bobvoith  and  Smmon,  J.  J.) 
Heard,  Mareh  2d;  decided,  Deo.  12th,  1867. 

Caby  V.  Same  &  Ejr app,  et  al 

(Before  Bocwosni  and  WoornvF,  J.  J.) 

Heard,  Jone  11 ;    dedded,  Deo.  12, 1807. 

MorrU  and  others  agreed,  with  the  Harlem  Bailroad  Company,  to  eonstmet  an  ez 
*  teoeion  of  their  road  from  Dover  Plaint  to  Chatham  Four  Corner*,  for  ecrtifi- 
cates  of  indebtedneee^  aroonntiog  to  $2,000,000»  with  interest  warrants  attach- 
ed, payable  out  of  a  fund  to  arise  from  operating  the  extension ;  the  surplus  of 
its  earnings,  aft^tr  paying  its  expenses,  to  be  applied  to  paying  the  interest  war- 
rants semi-annnally ;  and  the  company  eovenanted,  that  if  the  net  earnings  of 
tlie  extension  were  not  enough  to  pay  the  interest  warrants,  as  they  fell  due, 
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to  "  apply  the  grooe  receipts  from  the  ba^neee  over  the  preeent  road,  from  and 
to  stations  thereon,  to  and  from  stations  on /'  (the  extension,)  "  so  £sr  as  the  same 
may  be  necessary  for  the  payment  of  interest,  to  an  amount  not  exceeding  thre^ 
quarters  of  such  gross  receipta^" 

HM,  that  by  the  true  meaning  of  the  contract,  (there  being  no  net  earnings  of  the 
extension,  but  on  the  contrary,  the  expenses  of  running  the  extension  exceeded 
its  earnings^)  that  the  three-quarters  of  such  gross  receipts  must  be  applied  di- 
rectly and  solely  to  pay  such  interest  warrants,  and  not  to  defray  the  expenses 
of  running  the  extension,  which  its  earnings  were  insufficient  to  satisfy. 

Htld,  also,  that  the  fiicts,  that  the  company  had  settled  with  the  certificate-holders, 
semi-annually,  during  a  period  of  some  three  years,  on  the  assumption  that  such 
gross  receipts,  to  the  extent  of  three-quarters  thereof,  were  to  be  applied  with 
the  earnings  of  the  extension,  to  pay  Its  expenses,  and  only  the  surplus  thus 
arising  was  to  be  applied  to  the  payment  of  the  interest  warrants,  and  deferred 
warrants  were  issued  for  the  residue,  was  no  answer  to  an  action  to  have  the 
contract  enforced  according  to  its  true  meaning,  as  the  company,  by  thus  set- 
tling, had  not  paid  as  much  as  it  was  their  legal  duty  to  pay,  and  had  not  done, 
or  engaged  to  do,  any  other  act  to  their  prgudice. 

Stld,  also,  that  such  settlements  did  not  amount  to  a  cotemporaneous,  or  continu- 
ing practical  construction  of  the  contract^  by  which  the  certificate-holders  were 
concluded,  nor  one  which  the  Court  was  equitably  bound  to  adopt  or  enforce, 
as  they  did  not  appear  to  have  been  made  with  knowledge  of  the  particular  facts 
of  the  case,  or  under  such  circumstances  as  to  establish  that  such  was^  in  fact,  their 
▼lew  of  the  actual  meaning  of  the  contract,  or  that  such  was  the  yiew  of  the 
contracton^  to  whom  the  certificates  were  originally  issued. 

Held,  also,  that  it  was  competent  for  the  company,  by  an  agreement  between  them 
and  such  contractors,  made  while  the  latter  held  such  certificates,  to  become 
purchasers  and  owners  of  a  part  of  such  certificates,  without  the  purchase 
of  them  by  the  company  being  treated  as  a  satisfaction  and. payment  thereof, 
in  any  such  sense  as  that  the  holders  of  the  residue,  of  those  originally  Issued, 
would  be  entitied  to  the  whole  fund,  for  the  payment  of  the  interest  warrants 
on  their  certificates,  if  required  to  make  an  amount  sufficient  to  satisfy  the  same^ 

Held,  also,  that  the  company,  by  the  true  construction  of  the  contract,  were  not 
personally  liable  for  the  payment  of  the  certificates,  and  were  only  liable  for 
the  performance  of  the  coyenants  on  their  part  in  relation  to  operating  the  ex- 
tension and  applying  its  net  earnings,  and  .doing  other  things,  as  in  thdr  con- 
tract they  had  covenanted  and  agreed  to  da 

These  two  actions  are  reported  together,  as  they  were  ai^ed 
upon  the  understanding,  although  heard  at  different  General 
Terms,  that  all  the  Judges  who  heard  the  arguments  would  con- 
fer with  each  other,  before  deciding  either  of  them.  They  did  so 
confer,  and  both  actions  were  decided  at  the  same  time.  The 
case  of  Knapp,  et  al.^  v.  The  Harlem  R.  R  Co.  was  commenced  in 
December,  1855,  and  was  tried  before  Bosworth,  J.,  without  a  ju- 
ry, in  April,  1856,  and  now  comes  before  the  General  Term,  on 
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an  appeal,  bj  the  defendants,  firom  the  judgment  rendered  therein. 
The  defendants  are  the  parties  of  the  first  part^  to  a  tripartite 
agreement,  or  trust  conveyance,  dated  the  Slst  of  October,  1849, 
and  the  plainti£Es  are  the  parties  thereto,  of  the  second  part^  and 
Gouremeur  Morris,  George  L.  Schuyler  and  Sidney  Q.  Miller  are 
the  parties  of  the  third  part 

The  agreement  rectta,  that  the  parties  of  the  third  part  had 
contracted,  with  the  parties  of  the  first  part,  to  construct  and  com- 
plete an  *'  extension"  of  the  railroad  of  the  parties  of  the  first  part, 
firom  Dover  Plains,  in  Dutchess  County,  ita  then  terminus,  to 
Chatham  Four  Comers,  in  Columbia  County,  for  $2,000,000  to  be 
paid  out  of  a  fund  to  be  created,  a^  in  said  tripartite  agreement 
is  provided.  This  extension  is  called,  in  the  subsequent  proceed* 
ings,  sometimes,  '^  the  Albany  Eictension,"  and  sometimes  the 
"  new  road,"  and  the  part  previously  constructed  is  called  "  the 
old  road,"  or  '^  present  road."  By  the  tripartite  agreement,  the 
plaintiffs  were  made  grantees,  and  trustees,  of  the  property  which 
was  to  produce  such  fund. 

To  create  such  fund,  the  parties  of  the  first  part,  when  the  ex- 
tension was  completed,  were  to  extend  the  travel  of  their  cars  and 
engines  over  it,  and  furnish  every  thing  necessary  for  that  pur- 
pose. The  parties  of  the  first  part  were  to  keep  full  and  accurate 
acooimts,  so  as  to  show  the  whole  expenses  of  running,  both  the 
old  road  and  the  new,  and  "the  earnings  and  receipts"  from  the 
new  road,  and  "also  the  receipts"  (of  the  old  road)  "firom  the 
business,  fix>m  and  to  stations  on"  (the  new  road)  "  to  and  from 
stations  on  the  old  road." 

The  fund,  to  pay  interest  on  the  cost  of  construction,  and  ulti- 
mately the  principal,  was  to  consist  of  "the  whole  receipts  from 
all  sources  on  the  line  of"  (the  new  road),  fix>m  which  was  to  be 
deducted  the  expense  of  running  it,  and  the  residue  was  to  be  ap- 
plied to  pay  interest  warrants,  issued  in  connection  with  certifi- 
cates to  represent  such  $2,000,000  of  indebtedness,  and  the  rights 
of  holden^  thereof,  to  be  paid  such  part  of  said  $2,000,000  as  the 
certificates  expressed,  and  interest  thereon,  as  stated  in  such  certi- 
ficates. 

By  the  tripartite  agreement,  the  parties  of  the  first  part  cove- 
nanted, that,  in  case  it  should  so  happen  that  the  net  earnings  of 
the  new  road,  as  before  stated,  should  be  inadequate  to  the  puy- 
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ment  of  interest  upon  the  said  certificates,  *^  that  Xh&f  will  apply 
the  gross  receipts  from  the  business  oyer  the  present  road,  firom 
and  to  stations  thereon,  to  and  from  stations  on"  (the  new  road), 
^'  so  far  as  the  same  may  be  necessary  for  the  payment  of  interest, 
to  an  amount  not  exceeding  three-quarters  of  the  whole  of  such 
gross  receipts." 

There  were  no  net  earnings  from  the  new  road.  The  cost  of 
running  it  exceeded  the  receipts  from  it.  And  the  main  question 
in  this  action  is,  whether  the  three-quarters  of  such  gross  receipts 
were  to  be  applied,  first  and  directfjr,  to  pay  interest,  or  to  pay, 
first,  the  cost  of  running  the  new  road,  leaving  only  the  residue, 
remaining  after  paying  such  expenses,  to  be  applied  upon,  and  in 
payment  of  such  interest  The  plaintiff  insist  on  the  former,  and 
the  defendants  on  the  latter,  as  ^e  true  construction. 

The  complaint  alleges  the  incorporation  of  the  defendants,  and 
recites  the  act  of  incorporation,  and  the  acts  amending  it,  and 
states  the  execution  of  the  tripartite  agreement,  and  its  provisions, 
according  to  the  plaintiff'  view  of  their  effect  and  meaning ;  and 
the  contract  between  the  said  parties  of  the  first  and  third  parts, 
for  the  construction  of  the  extension,  sets  fordi  the  terms  and 
form  of  the  certificates  and  interest  warrants  to  be  issued,  and 
that  the  defendants  paid  the  interest  warrants  in  full,  as  they  fell 
due,  up  to  the  1st  of  July,  1852,  (the  new  road  having  been 
opened  on  the  1st  of  April,  1862,)  and  that,  since  said  Ist  of 
July,  only  partial  payments  have  been  made  on  such  interest 
warrants;  and  that  ''deferred  warrants"  have  been  issued  for 
such  deficiency,  and  stating  their  amount  It  states  the  amount 
of  such  "  gross  receipts,"  three-quarters  of  which  were  sufficient 
to  pay  interest,  in  full,  if  the  plaintifb'  construction  of  the  tri- 
partite agreement  is  correct ;  and  that  the  defendants  had  ap- 
plied so  much  of  such  gross  receipts  as  were  necessary  to  pay  the 
expenses  of  operating  the  new  road. 

The  complaint  further  states:  "That,  by  referring  to  the  ac- 
counts from  time  to  time,  rendered  to  them  by  the  defendants, 
the  plaintiff  have  ascertained  that,  instead  of  applying  the  said 
receipts  to  payment  of  said  interest  warrants,  as  by  said  deed  re- 
quired, the  defendants  have  applied  them,  in  the  first  instance,  to 
the  payment  of  such  and  so  much  of  the  running  expenses  of  the 
Albany  extension  proper,  (so  called,)  calculated  upon  the  basis 
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in  the  said  conrejanoe  specified,  as  was  the. amount  of  the  excess 
of  sach  expenses  over  the  receipts  from  such  Albany  extension 
proper.  That  the  defendants  allege,  that  at  no  time  have  the  re- 
ceipts, of  such  Albany  extension  proper,  exceeded  the  amount  of 
the  expenses,  as  contemplated  in  the  said  instrument ;  and  de- 
fendants claim  and  insist,  that,  under  the  said  contract,  they  are 
justified  in  applying  such  three-quarters  gross  receipts  in  the  first 
instance,  to  the  supplying  of  deficiencies  in  the  accounts  of  such 
Albany  extension  proper." 

It  fJso  alleges,  that  nearly  all  of  the  certificates,  representing 
the  cost  of  construction,  had  been  assigned  to  third  persons  by 
said  Morris,  Miller  and  Schuyler,  for  value,  and  that  such  as- 
signees and  holders  construe  the  tripartite  agreement  as  the 
plaintiff  do,  and  one  of  them  has  brought  a  suit  in  this  Court, 
against  the  present  plaintiffs,  for  an  accounting  and  payment  of 
the  interest- warrants,  and  that  these  plaintifib  are  mere  trustees, 
and  have  no  interest  in  the  event  of  this  action.  It  prays  a  judg- 
ment, construing  and  determining  the  meaning  of  the  contract, 
and  for  relief,  in  accordance  with  the  construction  which  the  plain- 
tiff claim  to  be  the  true  one. 

The  defendants,  in  their  answer,  state,  that  their  plan  for  the 
cost  of  the  extension,  was  founded  upon  the  value  of  the  exten- 
tension,  as  a  separate  property,  involving  no  liabilities  on  their 
part^  except  to  operate  it,  and  account  for  the  avails  of  the  service, 
as  provided  by  the  agreement 

That  it  was  their  object,  to  retain  the  business  of  the  old  road 
from  New  York  to  Dover  Plains,  free  from  any  liability  for  the 
expense  of  constructing  or  operating  the  new  road.  That,  in  or- 
der to  carry  out  this  plan,  tiiey  entered  into  a  contract  on,  and 
dated  the  81st  of  October,  1849,  "With  Gouvemeur  Morris, 
George  L.  Schuyler,  and  Sidney  Or.  Miller,  to  construct  and  com- 
plete a  single-track  railroad,  with  four  miles  of  turnouts  and 
branches,  from  the  then  terminus  of  these  defendants'  road  at 
Dover  Plains,  to  the  line  of  the  Albany  and  West  Stockbridge 
Railroad,  near  Chatham  Four  Comers,  in  the  County  of  Columbia, 
including  the  cost  of  grading,  masonry,  bridging,  superstructure, 
d6p6t  buildings,  water  stations  and  fencing,  and  every  thing 
necessary  for  a  complete  and  perfect  road,  except  the  cost  of  en- 
gineering and  right  of  way ;  which  contract  or  agreement  pre- 


802  CASES  IN  THE  SUPERIOR  COURT. 


Enapp  y.  New  York  and  Harlem  B.  K  Ca 


scribed  the  mode  and  manner  in  which  said  road  was  to  be  con- 
structed, and  stipulated  that  the  whole  of  the  road  to  Chatham 
Four  Comers  should  be  completed  by  the  fourth  day  of  July, 
1852. 

*'  In  consideration  whereof  these  defendants  agreed  to  issue  to 
the  said  contractors,  Morris,  Miller  and  Schuyler,  certificates, 
under  the  trust  conveyance  hereinafter  mentioned,  for  the  sum  of 
two  millions  of  dollars,  as  the  entire  consideration  for  the  erec- 
tion, building,  completing,  and  finishing  the  said  railroad,  with 
the  d6pdts,  tumou^  d6p6t  buildings,  fences  and  appurtenances, 
to  be  issued  from  time  to  time  as  the  work  progrei^ed,  upon  the 
monthly  estimates  of  the  engineer  of  these  defendants.  The  con- 
tractors agreeing,  during  the  construction  of  the  road,  to  pro- 
vide for  the  interest  warrants  falling  due  in  the  mean  time. 

'^  And  these  defendants  further  say,  that  at  the  time  of  the  exe- 
cution of  the  said  agreement,  and  pursuant  thereto,  these  defend- 
ants made  and  executed  a  certain  trust  conveyance,  bearing  date 
the  said  thirty-first  day  of  October,  1849,"  being  the  said  tripar* 
tite  agreement,  a  copy  of  which  is  annexed  to  the  answer.  A 
copy  of  the  material  parts  thereof  is  hereinafter  set  forth,  and 
marked  Schedule  "  A." 

They  also  say,  that  the  contract  and  trust  conveyance  were  de* 
livered,  and  took  effect  at  the  same  time,  viz.,  on  the  7th  of  Sep- 
tember, 1850. 

That  the  certificates  and  interest  warrants  were  issued  in  the 
form  originally  agreed  on,  and  as  hereinafter  set  forth,  and  marked 
Schedule  '*  B."  That,  after  such  contract  and  trust  conveyance 
were  executed,  and  before  they  were  delivered,  the  defendants,  to 
induce  the  contractors  to  deliver  their  contract,  passed  a  resolu- 
tion, dated  t^e  28d  of  August,  1850,  to  receive  firom  the  contrac- 
tors $250,000  of  such  certificates,  with  the  same  rights,  as  holders 
thereof  as  such  contractors  had.  That,  to  bring  negotiations  to  a 
dose,  and  induce  the  contractors,  Morris,  Miller  and  Schuyler,  to 
commence  work  without  delay,  the  company  agreed  to  purchase 
such  certificates,  to  the  amount  of  $1,000,000,  including  the  said 
$250,000,  and  issue  capital  stock,  in  exchange,  and  such  agree- 
ment beia*s  date  the  7th  of  September,  1850.  The  substance  of 
its  provisions  is  in  Schedule  '*  C,"  hereinaftier  set  forth.  That  the 
contractors  constructed  the  road,  and  certificates  were  issued,  to  the 
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amount  of  the  $2,000,000,  and  the  defendants  did  pnichase,  to  the 
amount  of  $1,000,000,  as  they  had  agreed  to  do,  and  now  own 
them.  Believing  it  for  their  interest  to  purchase  still  other  cei^ 
tificates,  the  company  passed  a  resolution,  on  the  24:th  of  Decem- 
ber, 1852,  to  purchase  a  ftirther  amount,  equal  to  the  unappro- 
priated old  stock  of  the  company,  payable,  in  the  old  stock,  at 
par;  and,  under  this  resolution,  they  purchased  large  amounts, 
their  whole  purchases  being  $1,583,600,  which  they  now  own, 
and  the  whole  amount  owned  by  third  persons  being  $466,500. 

That  the  extension  was  completed,  and  opened  for  travel  on 
the  1st  of  April,  1862.  Interest  warrants,  pursuant  to  the  arrange- 
ment, were  paid,  in  full,  to  the  1st  of  July,  1852 ;  after  which 
their  payment  depended  on  the  net  earnings  of  the  extension,  ac- 
cordiog  to  the  terms  of  the  trust  conveyance.  When  the  exten- 
sion was  completed,  the  company  began  to  operate  it,  and  have, 
since  done  so,  according  to  their  contract,  and  have  kept  the  ac- 
counts, as  they  agreed  to  do.  In  making  up  the  accounts,  they 
have  credited  to  the  extension  the  receipts  fipm  all  sources  on 
the  line  thereo:^  and  have  charged  to  it  the  actual  cost  of  running 
it,  as  agreed  upon;  and  the  expenses  exceeding  the  receipts, 
they  have  applied  the  stipulated  gross  receipts  from  business  on 
the  old  road  to  the  extent  of  three-quarters  thereof.  That  the 
whole  fimd,  so  provided  for  payment  of  the  interest,  being  insuf- 
ficient, they  have  issued  deferred  warrants,  from  time  to  time,  for 
the  deficiency,  bearing  7  per  cent  interest,  and  payable  from  the 
first  surplus  of  the  fiind,  as  provided  by  said  trust  conveyance. 

They  also  allege,  "  That,  pursuant  to  said  trust  conveyance,  in 
the  month  of  June,  1853,  these  defendants,  under  the  direction 
of  Robert  Schuyler,  their  then  president,  made  and  rendered  an 
abcount  of  said  receipts  and  expenses,  pursuant  to  the  said  trust 
conveyance,  in  the  words  and  figures  following,  to  wit : — 

To  the  Trustees  of  the  Albany  Extension : — 

GsMTLEiCEK, — ^The  Directors  of  the  Kew  York  and  Harlem 
Bailroad  Company  submit  the  first  annual  report  of  the  operation 
of  the  Albany  extension,  in  pursuance  of  the  third  section  of  the 
trust  deed. 

The  opening  of  the  road  fix>m  Dover  Plains  to  Chatham  Four 
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Corners  took  place  on  Ist  April,  1862,  by  an  arrangement  and 
settlement  made  between  the  contractors  and  the  company ;  and, 
from  that  date,  the  accoants  of  the  transportation  department 
have  been  arranged  in  the  manner  indicated  by  the  troat  deed, 
and  the  results  will  now  be  laid  before  yoa«  By  the  settlement 
with  the  contractors,  to  which  reference  is  made  above,  the  interest 
warrants  of  the  Albany  extension  certificates,  payable  in  July, 
1862,  were  paid  in  cash.  After  that  date,  the  payment  of  the 
warrants  depended  npon  the  net  receipts  of  the  extension ;  these 
falling  due  on  the  Ist  January  of  each  year,  from  the  earnings 
from  81st  March  to  80th  September ;  and  these  due  on  the  1st 
July,  from  the  earnings  from  80th  September  to  81st  of  March, 
and  the  annual  adjustment  made  to  the  last  date. 

With  these  explanations,  the  following  statements  will  probably 
be  easily -understood. 

The  total  steam  service  of  the  Harlem  Boad,  from  1st  of  April, 
1862,  to  81st  March,  1858,  has  been  691,276  miles  as  follows  :— 

On  the  old  road,  1st  of  April  to  80th  Sept 

1852, 209,205 

On  the  old  road,  80th  of  September,  1852, 

to  8l8t  March,  1858,      ....     268,865 

467,560 

On  the  extension,  1st  of  April  to  80th  Sep- 
tember, 1852, 63,583 

80th  September,  1852,  to  8l8t  of  March, 

1853,    .        • 60,133 

123,716 

Total  as  above,      .        .        .        .  '     .        .        .  591,276 

The  current  charges,  for  the  above  service,  for  the  same  period, 
amount  to  $485,831.03,  showing  an  average  cost  of  each  mile,  run 
by  steam,  to  exceed  82  cents,  by  a  small  fraction,  which  has  been 
disregarded  in  the  calculation.  The  extension  service  having 
been,  as  stated  above,  128,716  miles,  the  current  charges  will 
amount  to  123,716  x  82  ==$101,447.12.  The  receipts  upon  the  Al- 
bany extension,  and  to  and  £rom  stations  on  the  old  road,  from 
1st  April,  1852  to  81st  March,  1858,  after  deducting  one-quarter 
of  the  joint  business,  as  provided  in  the  trust  deed,  have  amounted 
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to  $188,861.4^,  aft  folIowiB :— BdveBiie  from  Alba&y  eiddtiftioii  for 

twelve  months^  Bay  firOm.  Idl  April,  1862,  to  81A  l^uxdi,  1868,  hm 

been— 

From  old  road  and  Albajl j  Ejctezunon,  vijs.  :-^ 
Pasteager  &re8^        .       ,       ^       .    186,828.08 
Commutation, 622.60 

1      ••itilm     ■      III  II  •    I  I 

Lee  ^  off  old  roftd  J^ropottiob,      %       <>      14,512.14 

|4d,58d.i2 
From  Albimjr  Extension  iHt>per,  •        .      10,672.01 

From  old  road  and  Albany  Esttension, 

viz.,  freight, |l98,8tS.70 

Less  i  off  old  road  proportion,      .        .      28,469.68 


160,108.48 


mUtd     !■!    I  tt^mi^ 


$70,409.02 
I*roni  Albany  Extens<ni  VTGptr,  .       .       7,846.98 

— 78s268.00 


^in.  o 


Total  revenue  of  Albany  extension  for  twelve  montlifl, 
ending  Slst  March,  1868,     .       .        ...  |1S8,S61.48 

From  these  earnings,  say  $188,861.48,  have  been  de- 
ducted the  current  charges  as  above  stated,    .        •  101,447.12 

Leavitg  for  interest  warrants,  .  .  .  $86,614.81 
The  interest  warrants  which  fall  da6  on  Ipi  Janoary,  186^, 
were  deferred  undet  the  provision  for  that  purpote  in  the  trust 
deed,  as  the  current  charges  absorbed  the  totire  reoeipid ;  but  to- 
wards the  warrants  due  on  1st  July,  1868,  the  above  balance  of 
$86,914.81  in  cash,  is  ttow  on  h^nd. 

The  warrants  due  1st  July,  1868,  amount  to     ^        .  $70,000.00 
Or,  2000  Warrants  of  $86  each,  upon  each  6f  which 

will  be  deferred  $16.66,  amounting  to   •        .        •    88,100.00 

•    •      ■    ■ 

And  $18.45  on  each  paid  in  casb^  .        ,  $86,900.00 

Absorbing  the  excess  of  the  receipts  over  the  current  chaigei. 
By  order  of  the  Board,  BoBimT  SoHmrLBB, 

Office  of  the  New  York  and  Harlem 
Company,  June  80, 1868." 
B.— n.  20 
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"  And  these  defendants  farther  answering,  say,  that  poisuant  to 
said  statement,  $86,900  was  paid,  in  cash|  upon  the  interest  war- 
rants due  1st  July,  1858,  and  deferred  warrants  were  issued  to 
the  amount  of  $88,000,  in  addition  to  the  deferred  warrants  for 
$70,000,  for  the  interest  warrants  due  1st  Januaiy,  1858,  making 
$108,100. 

"  That  Bobert  Schuyler,  the  then  president  of  these  defendants, 
was  a  brother  of  George  L.  Schuyler,  one  of  said  contractors,  and 
was  also  his  partner  in  the  firm  of  R  &  G.  L.  Schuyler,  and  said 
statement  was  acquiesced  in  by  the  said  ooirtractors,  as  being  made 
pursuant  to  the  terms  of  said  trust  conveyance. 

''  That,  in  like  manner,  and  upon  the  same  principles,  accounts 
were  stated  for  the  receipts  of  the  fund  for  the  six  months  ending 
September  80, 1858,  (the  termination  of  the  fiscal  year,) 
amounting  to    .        • $89,240.09 

And  the  charges  thereon  to 60,688.88 


Leaving  applicable  to  coupons  due  January,  1854,  .  $28,654.21 
"But  tiie  board  of  directors  of  these  defendants  directed 
$35,000,  or  one-half  of  the  amount  of  coupons,  to  be  paid  in 
cash,  and  deferred  warrants  to  be  issued  for  the  remaining  half,  or 
$85,000 ;  the  cash  payment  exceeding  the  amount  standing  to  the 
credit  of  the  fund  on  the  book  of  these  defendants  by  the  sum  of 
$6,445.79. 

"  And  these  defendants  further  say,  that  £rom  September  80, 
1863,  to  September  80, 1854,  the  whole  revenue  accruing  to  the 
fund,  from  the  several  sources  aforesaid,  amounted  to  $201,624.84 
And  the  charges  thereon  to 171,892.48 


Leaving  applicable  to  interest  due  up  to  the  1st  of 
January,  1855,  .  .  /  .  .  .  .  $80,282.41 
"  But  ^e  board  of  directors  of  these  defendants  directed  the 
payment  of  $85,000  at  each  of  the  half-yearly  periods,  and  an 
issue  of  deferred  warrants  for  the  other  half;  being  an  excess  of 
cash  payment,  over  the  amount  actually  realized,  to  the  extent  of 
$89,767.69. 

"  And  these  defendants  further  say :  That  the  condition  of  the 
fund  to  the  first  of  January,  1856,  was  as  follows,  viz. : — 
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Defened  warrants  iasoed  January  1, 1868, 
do.  Jalj  1,  1868, 

do.  January  1,  1864, 

do.  July  1,  1864, 

do.  January  1, 1866, 


$70,000.00 
88,000.00 
85,000.00 
85,000.00 
85,000.00 

$208,100.00 


Total  warrants  to  1st  January,  1856,   . 
Amount  of  cash  paid  over  receipts,  $46,213.88 
Less  overplus,  September,  1853,       .        1,481.00 

46,199.07 

Total  deficiency, $254,299.07 

"And  these  defendants  further  answering,  say:  That,  in  the 
like  manner,  and  upon  the  same  principles,  accounts  were  stated 
by  these  defendants,  of  the  income  and  expenditures  of  the  Al- 
bany extension,  during  the  year  ending  on  the  80th  of  Septem- 
ber, 1855,  showing  the  following  results,  yiz : — 

Total  revenue, '  .        .  $229,858.67 

Expenditures, 168,794.67 

Leaving  applicable  to  interest,     .        •        •        •    $60,564.00 
Out  of  which  was  paid  upon  the  interest  warrants 
falling  due  July  1, 1855,  ....      85,000.00 

Leaving  applicable  to  those  due  January  1st,  1856,    $25,564.00 

The  total  amount  of  the  year's  interest  being       .  $140,000.00 
And  the  amount  applicable  to  its  payment,  •        .      60,564.00 

Deferred  warrants  were  issuable  for     .        .        .    $79,486.00 
Of  which  amount,  there  were  authorized  to  be  is- 
sued July  1,  1855,   .        .  •     .        .        .        .      85,000.00 

Leaving  to  be  issued  January  1, 1856,         .        •    $44,436.00 
*'  And  these  defendants  further  answering,  say :  That  this  ad- 
dition of  $79,436  of  deferred  warrants,  to  the  sum  of  $256,299.07, 
the  previous  deficiency,  makes  the  total  deficiency  to  the  1st  of 
January,  1856,  of  $338,735.07. 

''  That,  with  these  statements,  they  caused  full  and  accurate  ac- 
counts to  be  prepared  and  exhibited  to  said  plaintiffs,  pursuant  to 
said  trust  conveyance,  showing  all  the  items  of  receipts  and  ex* 
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penditnies  of  said  Albany  Ext^acdon  fond;  and  alao  of  the  cur- 
lent  expenditures  of  the  whole  road,  for  operatiiig  and  maintain- 
ing  the  same,  in  the  manner  hiereinbefore  stated,  showing  the 
average  expense  of  each  mile  run  b  j  passenger  and  freight  trains, 
and  the  number  of  miles  run  bj  steam  power  upon  said  extension, 
as  well  as  upon  the  old  road  to  Dover  Plains,  as  required  by  said 
trust  conveyance,  to  which  statements  these  defendants  pray  leave 
to  refer ;  copies  whereof  are  hereto  annexed,  marked  No.  1,  No. 
2,  No.  8." 

In  their  answer  tliey  further  say,  '^  That  said  statements  and  ac- 
counts are  in  all  respects  correct,"  that  they  have  &irly  applied 
all  receipts  fh>m  the  business  of  the  extension,  and  the  three- 
quarteiB  of  the  stipulated  gross  receipts  from  the  said  business  of 
the  old  road,  and  have  charged,  only  just  expenses,  to  the  exten- 
fflon  fimd.  They*  admit  that  the  contractors  have  sold  to  third 
persons  for  value,  all,  or  nearly  all  of  said  certificates,  but  deny 
that  such  third  persons  construe  the  trust  conveyance  as  the  plain- 
tifb  do,  and  allege  that  only  one  of  them  has  brought  a  suit,  and 
say,  that  no  others  have  come  in  as  plaintiff.  It  admits  the  plain- 
ti^  have  no  legal  interest  in  the  event  of  this  suit,  and  avers  that 
the  defendants  own,  by  purchase  over  three-fourths  of  the  cer- 
tifioates^  and  prays  that  "  the  said  complaint  be  dismissed  with 
costs." 

(No.  1,) 

Summwry  of  Albany  Exlensum  Bevenvefyr  ihe  Tear  ending  Sq>kmr 

ber  80, 18fi5. 

Beoeipts  from  local  traffic : — 
Amount  of  passenger  &res       •      $11,460  85 
"^      "    freight  receipts       ,       18,596  78 

$28,067  18 

Beoeipts  from  Albany  Extension  and 
old  road  joint  service:-* 
Three-fourths  of  gross  receipts  from 

fares '  $72,587  17 

Three-fourUui  of  grosa  reoeipts  from 

freight 126,720  96 
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Thiee-fonrths  of  grosB  receipts  from 

mails 4194  75 

Three-fbortlis  of  gross  reoerpts  from 

expresseer       ....  1798  67 

Total  from  Albany  extension  and 

old  road  joint  service        .        .  — — ^  $204,801  45 


Total  revenno  for  the  year       •  $228,SSft  68 

(Ho.  30 

Sammary  of  Albany  Extension  Charges  Jir  da  Tear  mXnf  S^pkm- 

le^  80, 1865. 

Total  number  of  miles  ran  by  passenger  and  freight  trains^  by 
steam  power,  upon  the  whole  road,  667,091,  tiz.  : — 
UpocL  the  old  road       ....       418,906 
«       «  Albany  Extension       .       .        148,186 

668,091 

Total  expenditure  for  operating  and  main- 
taining the  whole  road,  (not  indading  new 
'  or  additional  engineer  can,  eta,  ei^cept  to 
keep  the  valuation  thereof  equal  to  the 
original  cost,) $766^6  09 

Less  the  amount  chargeable  to  City  aa^  New 
Haven  lines       .         •        .         «        ^  110,868  04 

Net  amount  chargeable  pro  rata  to  old  road 

and  Albany  extension        •         «  .  $645^968  05 

Chargeable  to  old  road  at  $1.18-^ 

per  mile,  or  as  667,091 :  $646,- 

068.05  : :  418,906  to    .    .    $477,168  88 
Ghaigeable  to  Albany  Extension 

at  $1.18i|V  per  mile,  or  as  667,- 

091 :  $645,958.06 : :  148,18(^ 

to        ...        .      168,79467 


Mk*M^' 


|M(H95S05 
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(No.  8.) 

SUxlan/mt  of  the  Albany  Extension  interest  Fund  ofier  Prwision  for 

Coupons  becoming  due  January  1,  1856. 

Amount  of  revenue  as  per  state- 
ment No.  1  .        .  $229,858  67 

Amount  of  charges  as  per  state- 
ment No.  2  .       .168  794  67 

Leaving  applicable  to  interest^ $60,564  00 

Amount  of  coupons  due  July  1, 

1865 70,000  00 

Amount  of  coupons  payable  Jan- 
uary, 1856         .         .         .    70,000  00 

140,000  00 


Deficiency  for  the  year 79,436  00 

Deficiency  September  80,  1854        •         •         •        254,299  07 


Total  deficiency  of  the  fund       •         .         .      $388,785  07 
Amount  of  deferred  warrants 

authorized  up  to  and  inclu- 
ding January  1, 1855        .      208,100  00 
Amount  of  deferred  warrants 

authorized  for  July  1, 1855    .   85,000  00 
Amount  of  deferred  warrapts  to 

meet  deficiency,  January  1, 

1856         ....    44,440  00 
Amount  of  cash  advanced  and 

authorized    to   be  advanced 

beyond  the  amount  received, 

up  to  and  including  present 

year 46,195  07 

$388,785  07 

No  witness  was  examined  by  either  party  on  the  trial  of  this 
action.  The  papers,  the  substance  whereof  is  hereinafter  set 
forth,  as  schedules  A  B  and  C,  were  read  in  evidence,  and  it 
was  admitted  they  were  delivered  and  exchanged  at  the  same 
time.    Schedules  A  B  and  C  are  as  follows,  yiz. : — 
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(A.) 

"jRitf  New   York  and  Harlem  JRadroad  Company^  to  Shepherd 
Knapp^  Alexander  ff.  Holky^  and  Morris  JSHtchum. 

TBirST  CONVSTAKCS. 

'*  This  ladentare,  made  thiB  thirtj-flrst  day  of  October,  one 
thousand  eight  hundred  and  forty-nine,  between  the  New  York 
and  Harlem  Bailroad  Company,  of  the  first  part;  Shepherd 
Enapp,  of  the  City  of  New  York,  Alexander  H.  Holley,  of  Lake- 
yille,  Connecticut^  and  Morris  Ketchum,  of  the  City  of  New  York, 
of  the  second  part ;  and  Gtouvemeur  Morris,  of  Morrisania,  and 
GFeorge  L.  Schuyler  and  Sidney  Gt.  Miller,  of  the  City  of  New 
York,  of  the  third  part" 

It  then  recites  the  making  of  an  agreement,  of  the  same  date, 
between  the  parties  of  the  first  and  third  parts,  by  which  the  lat- 
ter agree  to  construct  and  complete  the  extension  for  $2,000,000, 
for  which,  as  they  may  be  entitled  thereto,  the  parties  of  the  first 
part  are  to  "issue  certificates,  in  sums  of  $600 and  $1000,  chargea- 
ble upon  the  fund  hereinafter  provided,  with  interest  for  the 
same  in  the  manner,  *and  from  the  fund  herein  provided,"  on  pre- 
sentation of  the  interest  warrants. 

That  to  secure  the  payment  of  said  $2,000,000,  and  the  interest  to 
grow  due,  the  parties  of  the  first  part  have  agreed  to  convey,  to 
those  of  the  second  part,  as  trusted  the  road  so  to  be  constructed. 

By  it,  the  parties  of  the  first  part  then  convey,  to  those  of  the 
second,  and  the  survivors  of  them,  the  track  of  the  extension, 
the  d^pdts,  dSpdt-bi^ldings,  engine  houses,  and  other  improve- 
ments and  constructions  then  on  it^  or  to  be  put  on  it,  with  all 
income,  emoluments,  rights,  franchises,  rents,  issues  and  profits, 
etc,  etc.,  with  the  appurtenances.  To  have  and  to  hold  the 
same,  etc.,  as  joint  tenants,  subject  to  the  conditions,  etc.,  there- 
inafter contained ;  and  it  then  provides,  that  if  the  parties  of  the 
first  part  shall  pay,  to  the  holders  of  the  certificates,  $2,000,000, 
and  interest  according  to  the  certificates,  "at  the  times,  and  in 
the  manner,  and  out  of  the  proceeds  and  earnings  of  said  road,  as 
hereinafter  provided ;"  then  the  said  agreement  shall  be  void,  and 
the  estate  granted  by  it  shall  cease,  and  be  void.  It  then  pro* 
oeeds,  in  the  words  following,  viz. : — 
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^  And  it  is  hereby  mutaallj  coyenanted  and  agreed,  by  and 
between  the  said  parties  to  these  presents,  and  this  present  Inden* 
tive,  and  the  a^id  certific^tea,  cm  hereby  declared  tabe  made^  eon- 
tract^,  aAd  i38«iedf  upon  the.  teroui  and  conditions  following,  that 
is  to  say : 

^^Firsi. — ^The  said  parties  of  the  first  partcovenant  and  agree,  to 
and  with  the  said  parties  of  the  seoond  pait,,  that  when,  and  as 
soon  as  the  said  parties  pf  the  third  part  shaQ  boih),  complete^ 
and  finisb  the  ^aid  railroad,  between  said  points  herewbefbre 
metttLoned}  or  any  pait  thereof  which  can  be  adrantageonsly  used 
for  the  tvansportalioa  of  fi^ight  aud  paaseB^xsy  that  they„  the 
said  parties  of  the  fi^t  part,  will  forthwith  e^ten^  the  travel  of 
their  cars  and  engines,  over  the  same,  and  nae  their  best  endeayors 
to  render  the  same  productive  and  profitable. 

^'  SwnsL — ^The  said  pertiee.  of  tiie  firat  pairt  coTenant  and  agree, 
to  ftiiTQish  the  motiTe  power,  oavs^  and  machinery,  necessary  to 
opefate  and  maiataia  the  said  part  of  sold  road,  aad  to  conduct, 
niaeiige^  and  arrange  the  system  of  besiness  upon  said  road  so  as 
to  exhibit  olear^  and  di^t^tly,  from  time  ta  time,  to  the  parties 
of  the  seoood  part^  the  earnings  and  reodptaof  that  part  of  said 
railroad  hereinbirfipre.  deaoribed^  and  abo  the  l:eceipta  of.  the  piee- 
ent  road,  from  the  business,  from  and  to  statioiis  on  that  part  of 
the  ro%d,  hereia  desonbed,  to  and  from  staitionai  oa  the  present 
road»  i»  order  thai  th^  wbo^  iAOpms^  of  and  from  the  road  herein 
described,  9iuor  be  aace^tained* 

*^  T/uTd^-^Tbid  said  partiee  of  tiie  first  part  farther  coveBont 
aad  i^Eree,  to  koep  the  aeeounts  of  the  ensrent  expenses  of  the 
whcde  vo%^  fop  opeiatiBg  and  maintaining  the  same,  diatiact  and 
separate  frooQ^.  capital  aoeonnts^  so  that  the  treasnier  may  annoally 
ejUiibit  tQ  the  partiei^  of  the  second  pairt  the  total  expenditures 
for  operating  and  mianlbainixig  the  whole  road,  (not  indndiag  new 
or  additipeQl  e^giiMs,  cars,  eto.,  except  to  ke^  the  valuation 
thereoC  equ^l  to  the  origie^l  eoat^.).so  aa  to  aT^mge  the  same  upon 
each  suite  run  by  pj)sa»ger  and  freighir  traiofl^  by  steam  power, 
upon  the  whole  road,  and  tiiereby  ascertain  the  amount  chargeable 
against  the:  income  c^  Ihat  part  oif  the  road  hereinbefore  described. 

"^aur(^.-**The  sfiid.  parties  oi  the  flrsti  part  further  covenant 
and  agroe^  to  credit  to  that  part  of  the  road  hereinbefore  deacaribed, 
the  whole  receipts  from  all  8om:eee  Qit  the  line  thereof;  and  to. 
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charge  thereto  the  adnal  qoBt  of  the  number  of  miks  rim  thereon^ 
bj  freight  andpaaaeoger  oars^  at  the  average  eoat  per  mile  oa  the 
whole  load,  to  be  aaoertaiaied  as  heieinbefore  provided,  and  to 
appropriate  the  residtte  to^  or  towardfli  the  payment  ci  the  iatereat 
warrants  on  the  said  oertiflcates^  as  the  same  shall  become  due  and 
payable 

"  Fifth. — The  said  parties  of  the  first  part  furiher  covenant  and 
agree,  that  in  case  it  should  so  happen,  that  the  net  earnings  of 
that  part  of  the  road,  herem  brf<»e  described  as  above  stated, 
Bbocdd  be  inadequate  to  the  payment  of  the  interest  wanranta 
iipon  the.  said  certificatss,  that  they  will  apply  the  groaa  receipts, 
from  the  business  over  the  preseot  road,  from  and  to  stations 
thereon,  to  and  from  stations  on  that  part  of  the  road  herein  de^ 
scribed,  so  far  as  the  same  may  be  necessary  for  the  payment  of 
interest,  to  an  amount  not  exceeding  three-quarteiB  of  ib»  whole 
of  sucb  gross  receipts. 

'^  Sixih.'^TbB  said  parties  of  the  first  part  further  covenant  and 
agree,  that  in  case  the  whole  fund,  ae  above  provided,  for  the  pay* 
ment  of  interest,^shall  be  inadequate  to  the  paym^it  thereoi^  that 
they  will  iasoe  to  the  hold«»  of  int^est  warrants,  respectively, 
new  warrants  for  so  much  as  shall  remain  unpaid,  bearing  interest 
at  sev^i  per  cent  per  annum,  to  be  paid,  in  whole  or  in  part,  from 
the  first  surplus  of  the  fiind  to  be  provided  as  aforesaid,  after  pay* 
ing  and  diachaiging  the  interest  wamnls  fiedling  due,  and  those 
in  arrear,  until  all  such  arrears  shall  be  paid  off  and  satisfied* 

''  Seventh. — ^It  is  further  understood  and  agreed,  by  and  between 
the  parties  to  these  presented  &at  each  year's  receipts  and  pay* 
ments,  when  interest  is  paid  in  full  on  such  certificates,  shall  be 
closed,  and  no  subsequent  deficiency  of  the  fund  for  the  payment 
of  interest  shall  be  charged  upon  the  surplus  of  any  previous  year. 

''  Eighth, — ^That  the  said  parties  of  the  first  part  fiirther  covenant 
and  agree,  that  in  case  at  any  time  the  interest  shall  be  in  arrear 
upon  said  certificates  for  two  whole  years,  that  a  meeting  may  be 
called,  by  the  parties  of  the  second  part,  of  the  holders  of  said  cer- 
tificates, at  which  the  holder  of  every  five  hundred  dollars,  of  said 
certificates,  shall  be  entitled  to  one  vote ;  and  in  case  a  majority, 
in  amount,  of  such  holders  shall,  by  resolntic^^  so  direct,  the  said 
parties  of  the  second  part  shall  enter  upon  and  take  possession  of 
all  and  singular  the  premises: hugreby  granted  and  conveyed;  and 
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shall  grant,  bargain,  sell,  and  dispose  of  the  same,  giving  due  no- 
tice, acoording  to  law,  of  the  time  and  place  of  sach  sale,  in  two 
of  the  public  newspapers  in  each  county  through  which  the  said 
road  passes,  and  serving  like  notice,  with  a  copy  of  the  minutes  and 
resolutions  of  such  meeting,  upon  the  said  parties  of  the  first  part 
And  the  parties  of  the  first  part  covenant  and  agree,  to  surrender 
possession  of  the  said  premises  to  the  purchaser  or  purchasers,  at 
any  such  sale,  unless  the  said  purchasers  shall  elect  to  continue  the 
foregoing  arrangement  to  work  the  road,  as  provided  in  the  next 
section. 

"  NijUh. — ^The  said  parties  of  the  first  part,  further  covenant  and 
agree,  that  the  purchaser  or  purchasers,  at  any  such  sale,  shall  be 
entitled,  if  he  or  they  signify  his  or  their  election  to  do  so  within 
sixty  days  after  such  sale,  to  all  the  benefits  and  advantages  of 
the  foregoing  covenants  and  agreements  for  the  operating  and 
maintaining  the  said  road  hereinbefore  described,  and  for  the 
payment  of  the  income  thence  arising  to  such  purchaser  or  pur- 
chasers, to  be  ascertained  and  adjusted  as  hereinbefore  provided. 

'*  Tenih. — ^It  is  hereby  expressly  understood  and  agreed,  that  said 
certificates  shall  be  issued  by  the  said  parties  of  the  first  part  to 
the  said  parties  of  the  third  part,  or  their  assigns,  and  shall  be 
transferable  by  either  of  the  said  parties  of  the  third  part ;  and 
each  of  the  said  parties  of  the  third  part  is  hereby  expressly  au- 
thorized and  empowered,  by  the  others^  to  make  such  transfer,  by 
executbg  an  assignment  of  such  certificates,  or  any  of  them,  in 
his  own  name,  on  behalf  of  himself  and  the  others  of  the  said 
parties  of  the  third  part,  endorsed  upon  such  certificates. 

*'  Bkventh. — And  it  is  further  mutually  understood  and  agreed 
by  and  between  all  the  parties  to  these  presents,  that  in  case  of 
non-payment  of  the  principal  of  said  certificates  on  the  first  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy -two,  the  holders  of  the  said  certificates,  or  a  majority  of 
them,  at  such  meeting,  to  be  called  as  hereinbefore  provided,  in 
the  eighth  article  of  this  indenture,  shall  be  authorized,  by  resolu- 
tion, to  direct  the  said  parties  of  the  second  part  to  enter  upon  and 
take  possession  of  the  said  hereinbefore  granted  and  described 
premises,  and  to  grant,  bargain,  sell,  and  dispose  of  the  same,  giv« 
ing  due  notice  of  the  time  and  place  of  such  sale,  according  to 
law ;  or  the  said  holders,  at  their  option  may,  by  a  like  majority. 
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agree  to  extend  the  same  arrangement  for  operating  and  main* 
taining  the  said  portion  of  the  road  hereinbefore  described,  for 
the  further  term  of  twenty  years,  upon  the  same  conditions  and 
provisions  for  the  application  of  the  net  receipts  thence  arising ; 
and  the  said  parties  of  the  first  part  shall,  in  that  event,  be  sub* 
ject  to  the  same  liabilities  and  covenants,  and  entitled  to  all  the 
privileges  and  advantages  hereinbefore  specified,  limited  and  con* 
tained.  And  in  case  of  a  sale  of  said  premises,  as  hereinbefore 
mentioned,  the  said  parties  of  the  first  part  shall  give  possession 
to  the  purchaser  or  purchasers,  at  any  such  sale,  unless  such  pur- 
chaser or  purchasers  shall  elect  within  sixty  days^  as  provided  in 
the  ninth  article  of  this  agreement,  to  avdl  himself  of  the  cove- 
nants and  agreements  herein  contained,  for  the  working  of  said 
road,  by  the  parties  of  the  first  part;  in  the  event  of  which  elec- 
tion, all  the  covenants  and  agreements  hereinbefore  contained,  in 
relation  to  the  operating  and  management  of  said  road,  shall  be 
continued  for  the  benefit  of  the  purchaser,  and  the  parties  of  the 
first  part,  as  hereinbefore  contained. 

"  TwdfOu — ^And  it  is  hereby  furtiier  declared  and  agreed,  by 
and  between  all  the  parties  to  these  presents,  that  in  case  the  said 
parties  of  the  third  part  fail  to  perform  their  agreement,  or  aban- 
don their  contract,  after  partially  executing  the  same,  and  after 
the  issue  and  transfer  of  any  part  of  tiie  certificates  hereinbefore 
mentioned,  the  said  parties  of  the  first  part  may  declare  said  con- 
tract to  be  forfeited,  and  shall  notify  the  parties  of  the  second  part 
thereof;  and  thereupon  tiie  said  parties  of  the  second  part  shall 
forthwith  call  a  meeting  of  the  holders  of  such  certificates,  as 
hereinbefore  provided ;  and  the  holders  of  said  certificates  or  the 
majority  of  them,  shall  have  the  right  to  assume  said  contract^  either 
by  themselves  or  by  such  of  them  as  may  be  designated  and 
appointed  by  said  meeting;  who  shall  thereupon  enter  into  suit- 
able and  proper  agreements  with  the  said  parties  of  the  first  part, 
to  be  approved  by  the  parties  of  the  second  part,  to  continue  and 
complete  the  said  road,  according  to  the  said  contract  and  speci- 
fications, upon  the  terms  and  conditions  therein  expressed,  and 
for  the  consideration  of  the  residue  of  the  certificates  then  un> 
issued. 

"  In  witness  whereof,  the  said  parties  to  these  presents  of  the 
first  part  have  caused  their  corporate  seal  to  be  hereunto  affixed ; 
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aad  the  said  parties  of  the  teeond  and  thizd  parta  have  ha*evixrto 
set  thar  bands  and  aeala^  the  day  and  year  fint  above  written." 
(It  was  signed  and  sealed  by  ea^  of  said  parttes.) 

The  oertiflcatea  to  be  issaed  to  tiie  eontractof^  «id  sectued  by 
the  Trust  OcmTeyanoe  aba?«  set  fbrd^  oro  as  follows : — 

(a.) 

JJbfxny  Mctension  ^  ib&  Norn  York  oand  Baflem  Baibroad. 


No.  $1000 


This  certifies^  that  G^ouyemeuT  Morns,  Sidney  0.  MiDer  and 
Qeofge  Lk  Schnyler,  fc^the  oonstmction  of  the  Albairy  Extension, 
are  entitled  to-  an  nndSrided  inteiest  of  one  thousand  dollars,  in 
the  sam  of  two  millions  of  dollars,  secured  by  a  certain  deed  of 
trust,  (hereby  declared  to  be  part  and  paroel  of  thiis  certificate,  as 
if  recited  herein,)  made  by  the  New  York  and  Harlem  Eailroad 
Company,  of  the  first  part,  Shepherd  Knapp,  Alexander  H.  Hol- 
ley  and  Morris  Ketchum,  of  the  second  psui;,  and  the  said  Morris, 
Miller  and  Sehuyler^  of  the  third  part,  dated  the  thirty-first  day 
of  Oetob^,  1849.    Also,  that  the  said  sum  of  one  tbousand  dol- 
lars is  payable  to  them  or  their  assigns  on  the  first  day  of  July, 
1873,  in  &e  manner,  imd  from  lite  fimd,  in  said  indenture  de- 
clared, together  with  interest  thereon  at  the  rate  of  seven  per  cen- 
tum per  annum,  on  the  first  day  of  eyery  Janujeury  and  July 
ensuing  the  date  hereoi^  upon  presentation  of  the  interest  war- 
rants hereto  annexed,  aa  the  same  sererally  become  due,  at  the 
office  of  the  New  York  and  Harlem  Railroad  Company  in  the  City 
of  New  York,  acoar£ng  to  the  provisions  of  titie  aforesaid  trust  deed. 
In  witness  whereol^  the  New  York  and  Harlem  Baitroad 
Company,  hj  resolution  of  Ae  Board  of  Directors^ 
passed  on  the  10th  day  of  September,  1860,  have 
[l.  8.]    eaused  these  presents  to  be  sealed  with  their  corporate 
seal,  and  signed  by  tiieir  President ;  and  the  said  Trus- 
tees have  also  hereunto  set  liteir  hands  this  first  day  of 
October,  1850.  Bobket  Schutlkr,  President. 

Countersigned)  Sbxphsbd  Ekapp,  "j 

A.  H.  SoLLBY, 

MoEEisKETOinni,J 


'*■  2ytC6teS* 
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[il)rm  of  forty  Interest  Warrants  anneoced.} 

The  New  York  and  Hariem  Bailroad  Compenj  will  paj  the 
bearer  iiereof  ihirfy-fiye  dcdkrs  on  the  fiiBt  day  of  July,  185  , 
for  interest  to  that  date  on  oertificate  ot  said  Company  Na 
for  one  thousand  dollars,  dated  Ist  October,  1850,  from  the  fond 
specified  in  the  deed  of  trust  dated  Slst  October,  1849,  and  re- 
ferred to  in  said  certificate. 

'  ,  H>easurer, 


(0.) 

"  This  agreement,  made  the  seyenth  day  6E  September,  1850, 
between  the  New  York  and  Harlem  Bailroad  Company,  of  the 
first  part|  and  Gonvemenr  Morris,  Sidney  G.  Miller  and  Oeorge 
L.  Schuyler,  of  the  second  part" 

It  recites,  the  making  of  the  contract  for  constructing  and  com- 
pleting the  extension,  the  making  of  the  tripartite  agreement, 
and  by  it,  the  parties  to  it  agree,  first,  that,  when  the  extension  is 
completed  and  accepted,  the  company  will  purchase  any  and  all 
certificates  issued  under  the  tripartite  agreement^  which  may  be 
tendered  to  them,  and  give  in  exchange  ten  shares  of  capital  stock 
for  each  certificate  of  $500,  and  twenty  for  each  one  of  $1000,  until 
such  purchases  shall  reach  $1,000,000,  or  20,000  shares  of  said 
capital  stock. 

SBoond. — ^The  purchases  shall  be  made  in  the  order  the  oerti- 
flcates  are  presented,  and  the  privilege  of  so  exchanging  is  to 
continue  fiye  years,  unless  the  $1,000,000  is  sooner  taken  up. 

Third. — ^The  certificates  are  to  be  accompanied  with  the  inter- 
est warrants  from  the  last  preceding  payment  of  interest,  and 
the  stock  so  exchanged  is  to  be  entitled  to  foture  diyidends,  but 
not  to  any  privilege  over  stock  previously  issued. 

Fourth.— The  certificates,  to  the  amount  of  $250,000,  to  be 
assigned,  under  the  resolution  of  the  28d  of  August^  1860,  are  to 
stand  on  the  same  fix>ting  as  any  other,  as  to  the  provisions  of 
this  agreement,  but  are  not  to  increase  the  whole  purchase  under 
it^  above  $1,000,000. 

jTtflh. — The  parties  of  the  second  part  may  exclude  any  cer- 
tificates, except  those  mentioned  in  the  fourth  article,  firom  the 
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benefits  of  this  agreement,  by  an  endorsement  to  be  made  on  them 
to  that  effect 

Siadk. — Such  purchase  of  the  certificates  is  not  to  be  a  payment 
of  them ;  on  the  contrary,  the  company,  as  holders  of  them,  are 
to  have  the  same  rights,  in  every  respect,  as  the  parties  of  the 
second  part  would  have,  if  continuing  actual  owners. 

Seventh. — The  contract  for  building  the  extension  is  so  modi- 
fied, that  it  is  to  be  commenced  forthwith,  and  twenty-two  miles, 
from  Dover  Plains,  finished  by  the  4th  of  July,  1851,  and  the 
residue  by  the  4th  of  July,  1862.  It  was  signed  and  sealed  by 
each  of  llie  parties  to  it. 

The  printed  case,  on  which  this  appeal  was  heard,  contained 
the  pleadings,  and  the  papers  and  agreements  hereinbefore  set 
fi>rth,  at  length ;  the  judgment  rendered,  (which  it  is  unnecessary 
to  insert,)  the  opinion  accompanying  llie  decision  at  Special 
Term,  the  notice  of  appeal,  and  the  following  ''  case  and  excep- 
tions,  viz. : — 

"SUPEBIOB  GOTJBT. 

*^  Shepherd  Knapp^  Morris  KekJium^  and  Alexander  H.  ffoUey^ 
againet  The  New  York  and  Harlem  BaUroad  Company . 

Case  and  Exceptions^ 

"  This  cause  was  brought  to  hearing  before  the  Honorable  Jo- 
seph S.  Bosworth,  on  the  24th  of  April,  1856,  at  a  Special  Term 
of  this  Court,  held  at  the  City  Hall  of  the  City  of  New  York. 

No  witness  was  examined  by  either  party.  The  trust  con- 
veyance of  the  date  of  October  Slst,  1849,  with  the  certificate 
annexed  thereto,  and  the  agreement  of  the  7th  of  September, 
1850,  copies  whereof  are  annexed  to  defendants'  answer,  as 
Schedules  A,  B  and  C,  were  admitted  and  read  in  evidence.  It 
was  also  admitted,  that  they  were  delivered  and  exchanged  at  the 
same  time. 

The  accounts,  reports  and  statements,  set  forth  in  the  com- 
plaint and  answer,  were  also  admitted  and  read  in  evidence. 

It  was  also  admitted,  that  they  were  made  out  at  or  about  the 
time  they  severally  purport  to  have  been  made,  and  were  accessi- 
ble and  open  at  all  times,  to  be  inspected  by  any  party  interested 
therein ;  and  that  the  defendants  settled,  from  time  to  time,  with 
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the  oertificate-liolders,  on  the  baais  and  terms  thereon  stated ;  bat 
it  was  not  admitted,  that  the  paper,  contained  in  the  answer  of 
the  date  of  June  30th,  1868,  purporting  to  be  a  letter  or  report 
to  the  trustees,  had  been  served  on  them  personally. 

It  was  also  admitted,  that  the  said  statements  of  the  receipts 
&om  the  Albany  Extension,  and  of  the  expenses  of  running  it, 
as  so  made  up  and  read  in  evidence,  were  substantially  correct, 
assuming  the  basis  on  which  they  were  made  to  be  the  true  one. 

It  was  also  admitted,  that  the  defendants  had  become  the  pur- 
chasers and  owners  to  a  large  amoant  of  such  certificates,  in  the 
manner,  and  under  the  circumstances  stated  in  the  defendants' 
answer. 

It  was  stated  by  counsel  of  both  parties,  that  the  questions  to 
be  decided,  were  deemed  to  be  questions  of  law,  and  were,  in 
substance : — 

1.  What  is  the  proper  construction  of  the  agreement  of  the 
date  of  the  Slst  of  October,  1849  ? 

2.  Are  the  plaintiff  and  those  they  represent,  estopped  firom 
insisting  upon  any  construction  different  from  that  on  which  the  ac- 
counts had  been  made  up,  and  on  the  basis  of  which  the  claims  for 
interest  have  been  settled  with  the  holders  of  the  certificates  7 

8.  Are  the  defendants  liable,  as  principal  debtors,  for  the  pay- 
ment of  the  principal  or  interest  of  the  certificates  ? 

4.  Have  the  defendants,  as  holders  and  owners  of  a  part  of  the 
certificates,  which  they  had  so  purchased,  the  same  rights  in  re- 
spect thereto,  as  the  original  holders  7  or,  are  the  certificates  to  be 
treated  as  extinguished  from  the  time  of  the  defendants'  purchase 
ihereof7 

After  hearing  counsel  for  the  respective  parties,  and  delibera- 
ting thereon,  the  Court,  on  the  &cts  admitted  by  the  pleadings, 
and  so  admitted  on  the  trial  as  aforesaid,  did  decide,  as  matter  of 
law,  as  follows : — 

1.  The  accounts  should  be  made  up  so  as  to  credit  to  the  ex- 
tension all  earnings  from  the  business,  beginning  and  ending  in 
its  iennintj  and  also  its  jast  proportion  of  receipts  from  busi- 
ness, from  and  to  stations  on  it,  to  and  from  stations  on  the  old 
road. 

2.  The  gross  receipts  mentioned  in  the  fifth  article,  to  the  ex- 
tent of  three-quarters  iheieoj^  if  so  much  be  necessary,  are  to  be 
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dhaw. 


applied  direct!  j  to  pay  the  interest^  wMch  tiie  iiet  eaniiagt  of  the 
extension  may  be  inadequate  to  pay. 

8.  The  holders  of  the  outstanding  certificales  are  entitled,  tb 
have  the  account  for  each  year  stated,  so  as  to  show  what  portion 
of  the  gross  receipts  for  each  year,  would  be  applicable  to  them ; 
and  their  proportion  of  the  surplus,  of  any  one  year,  is  to  be  ap- 
plied  to  meet  the  deficiency  of  any  previous  year,  until  the  inter- 
est  on  such  certificates  shall  have  been  paid  in  full 

4.  There  is  no  personal  obligation  on  the  part  of  the  compa- 
ny to  pay  the  principal  of  the  certificates,  or  the  interest ;  and  the 
company  has  the  same  rights,  in  respect  to  the  certificates  trans- 
ferred to  it,  in  exchange  &t  its  stocks,  as  the  original  holders  had 
to  participate  in  the  fund  created  to  pay  interest,  and  as  security 
for  the  costs  of  construction. 

The  defendants  did,  thereupon,  except,  then  and  there,  to  each 
of  the  three  first  of  the  said  conclusions  of  law,  separately,  in  due 
time  and  form." 

On  the  10th  of  July,  1866,  a  judgment  was  entered,  on  behalf 
of  the  plaintiffis  against  the  defendants,  in  conformity  with  the 
foregoing  decision,  and  it  is  from  that  judgment  that  the  appeal, 
in  this  action,  is  taken. 

This  appeal  was  heard  in  March,  1857,  before  Duer,  Bosworth 
and  SloBson,  J«  J» 


The  suit  of  Cbryy.  The  ffaHem  RaHroad  Cbmpany,  and  Knapp^ 
el  al,  wad  commenced  on  the  26th  of  September,  1866,  was  tried 
before  Hoffman,  J.,  without  a  jury,  in  May,  1866,  and  it  came 
before  the  G^ieral  Term,  on  an  appeal  hj  the  plainti£^  fix)m 
a  part  of  the  judgment,  and  on  an  appeal  by  the  Harlem  Railroad 
Oompany  from  the  whole  j  udgment  entered  therein.  It  is  brought 
by  the  said  Gary,  as  plaintiff,  "  as  well  on  his  own  behalf,  as  in  be- 
half of  all  other  persons,"  holding  any  of  these  certificates,  "  who 
may  come  in  and  be  made  plaintiffs,  according  to  the  course  and 
practice  of  this  Gourt,  and  contribute  to  the  expenses  thereof," 
against  the  New  York  and  Harlem  Bailroad  Company,  and  Shep- 
herd Knapp,  Alex.  H.  HoUy  and  Morris  Ketchum,  as  defendants. 

It  is  brought  by  Cary,  as  the  holder  and  owner  of  such  certifi- 
cates, alleged  to  amount  to  about  $14,000.    He  insists  upon  the 
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same  oonstniction,  of  the  tripartite  agreement^  as  Elnapp  and  oth- 
ers did,  in  the  suit  brought  by  them,  and  in  his  complaint  ''prays, 
that  the  said  New  York  and  Harlem  Railroad  Company  may  come 
to  a  full  account,  in  the  premises,  with  the  holders  of  said  certifi- 
cates, and  said  trustees,  and  may  pay  over  to  such  trustees  all 
Bums  of  money  which  may  then  be  found  in  their  hands,  applica- 
ble to  said  certificates,  and  that  said  trustees  may  pay  to  the  plain- 
ti£^  and  the  holders  of  said  certificates,  such  sums  as  they  may 
be,  severally,  entitled  to  receive,  and  that  said  New  York  and 
Harlan  Bailroad  Company,  msj  be  compelled  to  keep  books  of 
account,  according  to  the  true  intent  and  meaning  of  said  trust 
deed,  or  that  the  said  trustees,  on  any  de&ult  of  the  New  York 
and  Harlem  Bailroad  Company  appearing  in  the  premises,  be  di- 
rected, by  the  order  of  this  Court,  to  sell  at  public  auction,  all,  and 
singular,  the  premises,  rights  and  interest  so  conveyed  to  them, 
and  constituting  a  fund'for  the  protection  of  the  said  certificates,  and 
apply  the  same  accordingly,  or  that  the  plaintiff  may  have  such 
other  and  further  relief  as  the  case  may  require,  with  his 
oosts.'* 

The  defendants,  severally,  answered  the  complaint  Their  an- 
swers contain  no  material  allegations,  not  found  in  their  pleadings 
in  the  action  first  mentioned.  On  the  trial,  the  same  papers  were 
put  in  evidence,  which  are  marked,  in  the  first  entitied  action,  as 
Schedule  A,  B,  0,  and  Nos.  1,  2,  8.  The  defendants  admitted 
that  the  plaintiff  was  a  stockholder  of  the  New  York  and  Harlem 
Bailroad  Company,  and  owned  one  or  more  of  the  said  certificates. 

A  report  of  the  company,  dated  October  4th,  1850,  was  read  in 
evidence,  and  proved  to  have  been  printed  and  distributed  to  the 
stockholders,  declaring,  among  other  things,  that  by  the  plan  of 
the  extension,  it  is  treated  as  ^  separate  property,  as  if  it  were  to 
be  constructed  by  a  new  company,  under  a  different  charter;  and 
that,  by  such  plan,  the  old  road  remained  fi-ee  from  liability  for 
expenses  or  interest  on  the  debt ;  and  that  the  old  stock  had  a 
new  source  of  probable  profit  opened  to  it,  free  from  all  danger 
to  the  present  resources  of  dividend,  with  an  option  of  placing 
the  extension  on  the  same  footing  as  the  old  road,  by  paying 
$2,000,000. 

The  original  of  the  aforesaid  paper,  dated  June  80, 1863,  and 
signed  "  Bobert  Schuyler,  President,"  was  proved  to  be  in  the 

B.— n.  81 
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Iiandwriting  of  said  president)  and  it  was,  also,  proved,  that  he 
resigned  Ms  office  in  August,  1858. 

Correspondence  between  the  plaintiff  and  the  Harlem  Railroad 
Companj,  commencing  on  the  22d  of  September,  1855,  and  some 
statements,  of  the  income  and  expenses  of  the  Albany  Extension, 
made  in  consequence  of  such  correspondence,  were  put  in  evi- 
dence, but  they  contain  nothing  affecting  the  decision  of  the  main 
questions  in  controversy. 

The  facts  found  by  Judge  Hoffman,  and  his  conclusions  of  law 
thereon,  are  as  follows: — 

"  First — ^The  defendants,  the  Railroad  Company,  were  empow- 
ered, by  an  Act  passed  March  the  6th,  1849,  for  the  purpose  of  com- 
pleting their  road  to  the  Hudson  River,  opposite  to  the  City  of  Al- 
bany, to  increase  their  capital  stock  to  an  amount  not  exceeding 
$5,000,000,  to  be  paid  out  of  the  earnings  of  the  road,  when  the 
same  shall  be  completed,  and  in  the  mean  time,  they  might  bor- 
row, from  time  to  time,  for  the  purpose  aforesaid,  money,  not 
exceeding  in  the  whole,  $2,000,000,  at  a  rate  not  over  7  per  cent, 
and  might  give  to  the  holder  of  any  bond,  or  evidence  of  debt, 
issued  for  any  part  of  such  loan,  the  privilege  of  converting  the 
same  into  the  stock,  to  be  issued  under  the  act ;  or,  before  the  ma- 
turity of  the  loan,  they  might  also  secure  the  payment  of  the  loan, 
by  mortgage  of  any  part  of  their  real  and  personal  estate. 

"  Second. — The  company  did  not  carry  out  the  act  in  the  man- 
ner contemplated,  by  a  direct  borrowing  of  money,  which  went 
into  its  own  hands,  and  was  employed  directly  in  building  the 
road,  but  resorted  to  a  special  contract  and  arrangement 

"  Third. — Such  special  contract  and  arrangement  js  fiilly  set 
forth  and  specified  in  the  trust  conveyance,  certificate,  and  agree- 
ment, to  the  answer  of  said  defendants,  the  railroad  company,  an- 
nexed, marked  schedules  A,  B  and  C,  and  set  forth  in  this  case, 
which  said  conveyance  and  agreement  were  delivered,  and  took 
effect,  on  the  7th  day  of  September,  1850,  and  not  till  then. 

^'Fourth. — ^The  contractors  therein  mentioned,  viz.,  Morris,  Mil- 
ler and  Schuyler,  did,  thereupon,  enter  upon  said  work,  and  com- 
pleted the  same,  pursuant  to  agreement,  on  the  1st  of  April,  1852, 
on  which  day  said  road  was  delivered  to  said  railroad  company, 
and  has  been  run  and  used  by  them  ever  since,  as  in  said  convey- 
ance and  agreement  was  required. 
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''^^— Prior  to,  and  on  said  2d  day  of  April,  1852,  oertifi* 
cates  were  issued  to  said  Morris,  Miller  and  Schnyler,  as  therein 
required,  to  the  amount  of  $2,000,000,  with  interest  warrants  an- 
nexed, which  said  certificates  and  warrants  were  in  the  form  in 
said  schednle  required,  and  not  otherwise,  and  the  interest  in  said 
certificates  was  duly  paid  up  to,  and  including  the  first  day  of 
July,  1852. 

"  Sixth, — ^The  said  defendant,  the  railroad  company,  pursuant 
to  the  said  supplemental  agreement^  upon  the  completion  of  said 
extension  of  said  railroad,  did  purchase  $1,000,000  of  said  certifi- 
cates, upon  the  terms  and  conditions  therein  mentioned,  and 
thereupon  became  the  holders  thereof  and  they  have,  from  time 
to  time,  purchased,  firom  the  holders  of  said  certificates,  an  addi- 
tional amoxmt  thereof  and  haye  paid  fbr  the  same  in  the  old  stock 
of  said  ddendants,  at  the  par  yalue  thereof  or  otherwise ;  and 
said  defendants  are  now  the  holders  of  said  certificates,  to  the 
amount  of  $1,588,500,  the  amount  held  by  the  plainti£^  and  all 
other  persons,  being  $466,500,  and  no  more. 

''  Seventh. — ^The  ddendants  made  no  payment  of  any  of  the  in- 
terest warrants,  due  on  the  1st  of  January,  1868,  on  the  ground, 
that  the  current  charges  of  operating  said  Albany  Extension,  so 
called,  absorbed  all  the  income,  or  fund,  in  said  trust  conyeyanoe  ^ 
mentioned,  during  the  period  of  six  months  then;  preceding. 

"  Eighth. — ^At  the  end  of  eyery  six  months  then  ensuing,  a  state- 
ment of  the  said  receipts  and  expenditures  was  made  on  the  prin- 
ciple of  the  defendants,  and,  on  the  basis  of  such  statements,  pay- 
ments were  made  on  the  interest  warrants,  and  deferred  warrants 
were  issued.  The  following  were  said  receipts  and  expenditures, 
and  said  payment  of  interest  and  deferred  warrants,  as  made  out 
and  adjusted  by  the  defendants,  yiz.,  for  twelye  months,  ending 
July  1, 1863  :— 

"bxceipts. 

From  old  way  and  extension,        •        •        •        •    $119,945  44 
From  the  extension, •       18,416  99 

Total  receipts,        .       .  -     .       .       .   $188,861  48 
Expenditures, 101,447  12 

Leaying  a  surplus  of $86,914  81 
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Interest  warrantB  paid,  ....  $86,900  00 

Deferred  warrants  issaed,      *       .        .  108,100  00 

^$140,000  00 

For  six  months  ending  Jannaiy  1, 1854^  receipts  were  $89,240  09 
Expenditures, 60,688  88 

Leaving  a  suiplns  of $28,551  21 

Interest  warrants  paid,         •       •       .   $85,000  00 

Deferred  warrants  issued,     •       •        .     85,000  00 

$70,000  00 


■« 


For  the  year  ending  January  1, 1855,  receipts  were  $201,624  84 
Expenditures, 171,892  4S 

Leaving  a  surplus  of $89,282  41 

Interest  warrants  paid,         •       •       .  $70,000  00 

Deferred  warrants  issued,     •       •        .     70,000  00 

$140,000  00 

For  the  year  ending  January  1, 1856,  reoeipts  were  $229,868  67 
Expenditures, 168,794  67 

Leaving  a  surplus  of $60,664  00 

Interest  warrants  paid,         •        •        •   $60,564  00 
Deferred  warrants  issued,     •        •        .     79,436  00 

$140,000  00 

'^  Ninth, — ^According  to  the  statements  of  the  defendants,  ihe 
whole  amount  of  interest  warrants,  which  fell  due  during  the 
said  time,  to  wit :  from  July  1,  1861,  to  Januaiy  1,  1856,  was 
$490,000.  The  whole  amount  of  receipts,  during  said  period, 
was  $6^8,586.08.  The  whole  amount  of  said  expenditures,  dur- 
ing the  said  period,  was  $502,828.10.  The  whole  amount  paid, 
during  the  said  period,  on  said  interest,  was  $202,464,  and  the 
whole,  deferred  warrants,  issued  was  $287,686. 

"  Tenth. — Accounts  of  sidd  receipts  and  expenditures  were  made 
out,  during  said  period,  every  Ax,  months;  to  wit:  on  the  1st  day 
c^  January  and  July  in  each  year,  and  Hie  oertificate-holders  re* 
oei ved,  respectively,  their  share  of  said  payments  of  intorest|  and 
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said  deferred  warrants,  at,  or  about^  the  several  times  when  the 
said  interest  became  doe." 

"  CONCLUSIONS  OF  LAW. 

'^  And  my  conclusions  of  law,  upon  such  fitcts,  are  as  follows : — 

"jPVrs^ — ^That,  according  to  the  true  construction,  meaning 
and  intent  of  the  trust  deed,  bearing  date  the  Slst  of  October, 
1849,  made  by  and  between  the  New  York  and  Harlem  Bailroad 
Company,  of  the  first  part^  Shepherd  Knapp,  Morris  Ketchum 
and  Alexander  H.  Holley  of  the  second  part^  Gouvemeur  Mor- 
ris,  Sidney  Q-.  Miller  and  George  L.  Schuyler,  of  the  third  part, 
the  payment  of  the  principal  and  interest  of  the  certificates  therein 
mentioned,  and  known  as  the  Albany  Extension  Certificates,  is  en- 
tirely dependent  upon  the  fund  provided  in  the  trust  deed,  and  that 
there  is  no  obligatory  liability,  on  the  part  of  said  railroad  compa- 
ny, to  pay  the  principal  or  interest  of  said  certificates,  beyond  the 
obligation  to  administer  the  fund  properly,  according  to  the  pro- 
visions of  said  trust  deed. 

"  Second. — ^That  the  accounts  required  to  be  kept  by  the  said 
company,  and  exhibited  to  the  said  trustees,  are  to  be  made  up  so 
as  to  credit  to  that  part  of  said  road,  called  the  Albany  Extension, 
fix>m  Dover  Plains  to  Chatham  Four  Comers,  all  earnings  and  re- 
ceipts, beginning  and  ending  within  its  termini^  and,  also,  all  such, 
and  so  much  of  the  receipts  from  business,  beginning  upon  it  and 
^ding  upon  the  old  road,  or  beginning  upon  the  old  road,  and 
ending  upon  it,  as  is  the  proportion  of  the  number  of  miles  run 
upon  the  Albany  Exteniuon,  in  earning  such  receipts,  to  the  whole 
number  of  miles  run  in  so  earning  them,  and  to  charge  thereto  the 
whole  expenses  of  running  and  operating  said  extension. 

*^  Third. — That,  by  the  true  construction  of  said  trust  deed,  the 
gross  receipts,  mentioned  in  the  fifth  article  thereof  are  the  re- 
ceipts fit>m  business  begun  upon  the  old  road,  and  ended  upon 
the  extension,  or  begun  upon  the  extension  and  ended  upon  the 
old  road,  after  deducting  the  proportionate  share  of  the  Albany 
extension  as  aforesaid,  and  that  three-quarters  thereof,  if  so  much 
be  necessary,  are  directly  applicable  to  the  payment  of  the  in- 
terest warrants  upon  the  Albany  Extension  Certificates,  which  the 
net  earnings  of  tiie  Albany  Extension  may  be  inadequate  to  pay. 

'^  FourOL — ^That  it  is  competent  and  legal  fbr  said  railroad  com* 


826  CASES  IN  THE  SUPEEIOR  COUBT. 

S[napp  T.  Keir  York  and  Harlem  &  B^  Go. 

pany  to  puicbase  any  of  said  certificates,  and  to  hold  the  same, 
and  the  said  railroad  company  haye  a  right  to  retain  such  of  said 
certificates  as  are  now  held  by  them  as  in  fiill  force  and  eflEect^ 
and  to  receive  the  dividends  of  interest  thereon,  the  same  as  any 
other  holder  thereo£. 

"  J^^.—- That  such  of  said  certificates  as  are  now  so  held  and 
retained  by  said  railroad  company,  are  not  merged  and  extinguish- 
ed, in  whole  or  in  any  part  Ihereoj^  but  the  same  are  in  full  foroe 
and  effect.  Murray  Hoffman." 

The  plaiDtiff  excepted  to  the  first,  fourth  and  fifih  heads,  or 
propositions,  of  the  said  decision. 

The  New  York  and  Harlem  Railroad  Company  excepted  to 
the  second  and  third  of  the  said  heads,  or  propositions,  of  such 
decision. 

A  judgment  was  entered,  conforming  to  the  decision.  The 
plaintiff  appealed  from  so  much  of  it  as  adjudged  the  points  of 
the  decision  to  which  he  had  excepted.  The  Harlem  Railroad 
Company  appealed  &om  the  whole  judgment 

The  appeals  in  this  action  were  heard  before  Bosworth  and 
Woodruff  J.  J.,  in  June,  1857. 

John  ArUhon  and  Wm.  Henry  Anihon,  for  plaintiff  Cary,  made 
and  argued,  in  support  of  the  appeal  taken  by  him,  the  following 
points: — 

L  In  taking  the  accounts,  in  addition  to  the  application  of  the 
gross  receipts,  the  certificates  bought  up  by  the  company  ought  to 
have  been  treated  as  paid ;  and  then  it  will  result,  that  the  entire 
fund  created  for  the  payment  of  the  interest  on  the  $2,000,000 
certificates  must  be  devoted  exclusively  to  the  payment  of  the  in- 
terest on  the  certificates  held  by  plaintiff  and  is  quite  sufficient 

for  that  purpose.  * 

IL  The  agreement  between  the  company  and  the  persons  fipom 

whom  they  purchased  the  certificates,  which  they,  by  virtue 
thereof  claim  to  hold  as  liens  on  this  same  fund,  not  being  sanc- 
tioned by  the  trustees  proper,  in  whom  the  title  was  vesteni,  can- 
not affect  the  rights  or  equities  of  the  plaintifb.  The  rule  of  rwn 
merger^  as  invoked  in  the  opinion  of  the  Judge,  is  incorrect,  or 
does  not  apply.  {Mead  v.  York,  2  Seld.  450-462 ;  IhisoaU  v.  -fftny, 
Id.  168;  Fan  &oter  V.  Ze/erto,  11  Barb.  140.) 
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nL  IS  such  agreement  is  valid,  and  if  the  company  has  the 
right  to  hold  such  certificates  by  virtae  of  sudi  agreement,  as  liens 
on  the  fond,  that  agreement  extends  to  one  million  of  dollars  only, 
and  to  the  certificates  for  that  amount,  and  no  more.  (Vide  agree- 
ment between  the  company  and  the  contractors,  7  Sept,  1860.) 

TV.  The  judgment  ought  to  be  amended  by  directing  the  entire 
exclusion,  from  the  accoant,  of  all  the  certificates  paid  off  in  any- 
wise by  the  New  York  and  Harlem  Railroad  Company,  or  of  cdl 
except  one  million,  and  aflBirming  it  in  every  other  particular. 

John  W.  Udmands  and  Charles  W.  Sandfardj  for  the  Harlem 
Bailroad  Company,  made  and  argued  the  following  points : — 

Two  main  questions  are  raised  in  the  case : — 

.  First,  are  the  certificates  which  the  railroad  company  hold 

extinguished  by  the  transfer  to  them,  or  are  they  still  valid  and 

outstanding  in  their  hands,  to  the  same  extent  as  the  certificates 

held  by  others  7 

[This  question  was  decided  at  Special  Term,  in  fiivor  of  the 

daim  of  the  railroad  company.] 

Second,  has  the  railroad  company  made  a  proper  disposition 
of  the  funds  provided  for  the  payment  of  interest  on  the  certifi- 
cates? 

[This  question  was  decided  at  Special  Term  against  the  rail- 
road company.] 

The  defendants,  the  railroad  company,  have  appealed  on  the 
second  point,  and  the  plaintiff  has  appealed  on  the  first  point 
The  trustees  have  not  appealed  firom  any  part  of  the  order. 

PiBST  Point. 

!I%6  eoctensum  certificaies^  held  by  the  railroad  company,  are  as 
valid  and  auistanding,  in  their  hands,  as  those  hdd  by  thejUmnJUff,  or 
any  oOier  person. 

L  None  of  the  certificates  were  issued  until  after  the  agree- 
ment of  the  7th  of  September,  1860,  between  the  railroad  com- 
pany and  the  contractors. 

n.  By  the  sixth  clause  of  that  agreement,  it  was  stipulated 
that  the  certificates  which  the  railroad  company  might  hold, 
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should  be  valid,  and  outstanding  in  their  hands,  and  not  be  can- 
celled or  discharged  bj  their  holding  them. 

nL  The  certificates  were  all  issued,  in  the  first  instance,  to  the 
contractors,  who  were  parties  to  that  agreement ;  and  this  plaintiff 
and  all  other  holders,  obtained  their  certificates  fix>m  said  con- 
tractors. 

lY.  All  the  holders,  therefore,  took  them,  subject  to  all  the 
equities  ezisting  between  the  original  parties. 

y.  Between  the  original  parties,  it  was  expressly  agreed  thai 
they  should  be  valid  and  ezisting  in  the  hands  of  the  railroad 
company,  and  they  became  equally  so,  as  to  all  peiSQUs  holding 
under  those  original  parties. 

YL  The  doctrine  of  merger  does  not  apply,  for  two  reasons : 
1.  The  railroad  company  were  never  the  primary  debtor  for  the 
amounts  mentioned  in  the  certificates,  nor  in  any  manner  ever 
responsible  to  the  holders  for  the  payment  of  them.  2.  But  even 
if  they  had  been,  they  had  a  right  to  prevent  a  merger,  and  did 
so  prevent  it,  by  their  avowed  intention  so  to  do.  {MecAanica^ 
Bank  v.  Edwoards,  1  Barb.  271 ;  /X  (7.  2  lb.  645 ;  Forbes  y.McffaU, 
18  Ves.  884 ;  4  Kent  Com.  (3d  Ed.)  102 ;  Gardner  v.  Asiar,  8  J. 
0.  R  68;  Starr  v.  Mis,  6  lb.  398;  aiji  v.  White,  2  Kern.  682 ; 
EiU  V.  Bebec  8  lb.  666 ;  BuOer  v.  MiOer,  1  Comst  496.) 


Second  Point. 

TTie  receipis,  mentioned  in  the  fourth  and  Jijlh  clattses  of  the  Thist 
Conveyance,  constitute  a  fund  applicable,  first,  to  the  paymeni  of  ex- 
penses,  and  then  to  the  payment  of  interest  on  the  certificates, 

I.  Three-quarters,  in  amount|  of  the  holders  of  the  certificates 
do  now  claim  that,  as  the  true  construction  of  the  instrument 

n.  All  the  certificate-holders,  the  original  contractors  to  whom 
the  certificates  were  issued,  and  the  trustees,  have  acquiesced  in 
the  same  construction.  And,  upon  the  faith  of  that  acquiescence, 
the  railroad  company  has  made  payments  and  advances  it  was 
not  bound  to  make.  {Sherman  v.  Sherman,  2  Vem.  276 ;  WiUia 
V.  Jemegan,  2  Atk.  252  ;  Ticket  v.  Shx/rt,  2  Ves.  Sen.  239 ;  Mur- 
ray  v.  Toland^  8  J.  C.  R.  575 ;  Fredand  v.  Hiron,  7  Cranch,  147 ; 
1  Green.  Ev.  §  27,  §  207,  §  208.)  . 
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nL  By  tJuB  aoquieBcenoe  of  the  other  parties,  and  the  acts  of 
the  railroad  company,  the  holders  of  the  certificates  are  now 
09topped  £rom  questioning  our  construction  of  the  instrument 

rV.  But  the  true  construction  is,  that  contended  for  by  the 
railroad  company.  It  was  never  intended  tS  impose  the  risk  of 
the  "  Albany  Extension,"  its  coj^struction  or  its  subsequent  ability 
to  pay  its  own  expenses,  upon  the  railroad  company,  but  solely 
upon  the  contractors,  and  those  to  whom  they  transferred  their 
certificates. 

Hiram  Kdckum  and  Exram  KeUhum^  Jr.^  lor  Enapp,  et  oL 

On  the  12th  of  December,  1857,  judgment  was  pronounced  in 
both  actions,  by  Slosson,  J.,  in  Knwpp^  ei  ai.  y.  T/ie  Harlem  Baibroad 
Company^  and  by  Woodruff  J.,  in  Gary  v.  The  Harlem  Baxbroad 
Compcmy^  and  Knapp^  et  aL 

The  following  opinions  were  delivered : — 

SliOasOK,  J. — ^The  questions  involved  in  this  case  principally 
arise,  upon  the  construction  to  be  given  to  the  trust  deed  of  Oc- 
tober the  Slst,  1849.  K  its  provisions  are  firee  from  ambiguity, 
it  will  be  unnecessary  to  look  beyond  it 

The  general  purpose  of  the  deed  is,  to  provide  a  fund  for  the 
payment  of  the  annual  interest,  upon  the  sum,  for  the  considera* 
tion  of  which  the  contractors  had  undertaken  to  construct  the 
extension  of  the  road  from  Dover  Plains  to  Chatham  Four 
C!omerB,  and  to  mortgage  the  extension  itself,  with  its  d6p6tB| 
buildings,  engine-houses,  and  other  improvements  and  construe* 
tions,  for  the  eventual  payment  of  the  principal,  in  July,  1872. 

The  deed  contains  no  covenant,  on  the  part  of  the  Company, 
to  pay  the  principal,  nor  for  the  payment  of  the  interest,  except 
by  a  proper  application  of  the  fund  provided  for  that  purpose. 

Ther^  is,  therefore,  no  personal  obligation  on  their  part,  in 
respect  to  the  payment  of  the  principal ;  and  the  only  recourse 
of  the  certificate-holders,  in  case  of  de&ult  on  the  part  of  the 
company  to  pay  the  principal,  when  due,  is  by  a  foreclosure  of 
the  road  itself,  in  the  manner  prescribed  by  the  deed. 

The  fund  appropriated  to  the  payment  of  the  interest,  consists, 
first,  of  the  '*  net  earnings"  of  the  business,  to  be  done  on  the 
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line  of  the  extension  itself;  and,  second,  if  that  be  insufficient, 
of  three-quarters  of  the  ''  gross  receipts"  arising  firom  the  business 
over  the  old  road,  from  and  to  stations  thereon,  to  and  from  sta- 
tions on  the  extension,  as  hereinafter  more  fully  explained. 

Bj  the  term  "  net  earnings,"  is  intended  the  surplus  of  the  ''  re- 
ceipts from  all  sources,"  as  expressed  in  the  fifth  article,  on  the 
line  of  the  extension,  after  charging,  against  such  receipts,  the  ac- 
tual cost  of  running  or  operating  the  extension,  to  be  ascertaiaed 
in  the  manner  speciallj  provided  for  in  the  deed. 

By  the  expression,  "receipts  from  all  sources  on  the  line"  of 
the  extension,  we  understand  the  receipts  to  arise  from  business  to 
be  done  exclusively  within  the  iermini  of  the  extension  itself,  and 
also  that  proportion  of  the  receipts  of  the  business  of  transporta- 
tion from  and  to  stations  on  the  old  road,  to  and  from  stations  on 
the  new,  which,  by  apportionment  thereof  between  the  two,  ac- 
cording to  the  number  of  miles  run  upon  each  in  such  business, 
would  properly  be  credited  to  the  new  road. 

Against  these  receipts,  only,  are  the  expenses  of  operating  the 
extension  to  be  charged,  and  it  is  the  surplus  of  such  receipts 
which  constitutes  the  primary  fund  for  the  payment  of  interest 

What  such  receipts  have  been  heretofore,  cannot  be  determined 
without  a  restatement  of  the  accounts  by  the  company. 

By  the  "gross  receipts"  referred  to,  in  the  fifth  article,. was  in- 
tended that  proportion  of  the  receipts  of  the  business  of  transpor- 
tation, from  and  to  stations  on  the  old  road,  to  and  from  stations  on 
the  new,  which,  by  the  apportionment  aforesaid,  would  properly 
be  credited  to  the  old  road,  and  this  without  any  deduction  what- 
ever for  expenses,  and  it  is  to  three-fourths  of  these  receipts  that 
the  holders  of  the  interest  certificates  or  warrants  are,  by  the  terms 
of  the  contract,  entitied  to  resort,  in  case  of  a  deficiency,  in  the  net 
earnings  of  the  extension,  to  pay  the  interest  in  full. 

There  is  no  provision,  in  express  terms,  in  the  contract,  for  the 
contingency  which  has  arisen,  or  is  supposed  to  have  arisen,  to 
wit ;  that  of  an  excess  in  the  expenses  of  operating  the  extension, 
over  its  "receipts  from  all  sources,"  whereby  no  surplus  or  net 
earnings,  in  &ct,  exist,  which  can  be  applied  to  the  payment  of 
the  interest  warrants,  and  this  gives  rise  to  the  question,  which  is 
the  principal  point  of  controversy,  to  wit:  whether  this  excess  of 
expenditure  is  to  be  first  defrayed  out  of  the  gross  receipts  re- 
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ferred  to,  before  any  application  of  the  latter  to  the  payment  of 
interest,  which  is  the  principle  hitherto  adopted  by  the  company ; 
or  whether  the  gross  receipts  are  to  be  applied  at  once,  so  fiur  as 
may  be  necessary  to  the  payment  of  the  interest,  leaving  the  bal- 
ance of  the  expenditures  of  the  extension  to  be  provided  for  out 
of  other  funds  of  the  company.  This  is  the  principle  contended 
for  by  the  plainti£&. 

The  defendants  contend,  that  the  parties  to  the  contract  con- 
templated that  the  business  of  the  extension  proper,  and  that 
which  it  should  contribute  to  the  old  road,  would  be  always  ade- 
quate to  defray  the  expenses  of  operating  the  extension,  and  leave 
some  surplus,  in  any  event,  for  the  payment  of  interest,  and  that 
the  trust  deed  was  framed  on  this  theory,  and  common  expectation, 
and  that  hence  it  pxovides  only  for  net  earnings  of  the  e^nsioni 
as  the  primary  fund  fi>r  the  payment  of  interest,  and  gives  a  re- 
sort to  the  gross  proceeds  referred  to,  only,  in  case  of  a  deficiency 
in  such  net  earnings ;  that  these  two  sources  constitute,  in  truth, 
but  one  common  fund  for  the  payment  of  interest,  though  to  be 
resorted  to  in  succession,  and  that,  by  necessary  implication,  neither 
are  applicable  to  interest,  imtil  the  expenses  of  the  extension  are 
paid,  and  that  hence,  in  the  contingency  which  has  happened — that 
of  a  deficiency  in  the  receipts  of  the  business  of  the  extension,  as 
above  defined,  to  meet  such  expenses — it  is  to  be  made  good  out 
of  the  gross  proceeds  referred  to,  before  the  payment  thereout  of 
any  portion  of  the  interest 

The  plaintiff,  on  the  other  hand,  contend,  that  the  language  of 
the  contract  is  unambiguous,  and  tiiat  there  is  no  escaping  from 
the  express  provisions  of  the  fifth  section,  by  which  the  gross  re- 
ceipts referred  to*  are,  in  terms,  appropriated  to  the  payment  of  any 
deficiency,'  in  the  interest,  arising  from  the  insufficiency  of  the  net 
earnings  of  extension  fully  to  defray  it ;  and  they  urge,  that,  in- 
dependently of  the  explicit  terms  of  the  contract,  there  are  con- 
trolling reasons,  some  of  which  will  be  adverted  to  hereafter,  why 
the  parties  must  b^  held  to  have  intended  this ;  and  they  contend, 
that  in  the  entire  absence  of  "  net  earnings,"  the  certificate-hold- 
ers are  in  the  same  position,  in  respect  to  their  right  to  resort  to 
the  gross  receipts,  that  they  would  have  been  in,  had  there  been 
merely  a  deficiency  in  net  earnings,  as  expressed  in  the  contract,  i 

Undoubtedly  both  parties  contemplated  "  net  earnings"  of  the 
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extensioD,  to  some  extent  Neither  of  them  anticipated  an  un- 
profitable or  fedling  bnsineas.  Neither  of  them  could  have  con- 
templated that  the  business  which  would  be  done  upon  the  exten- 
sion would  be  inadequate  to  meet  its  own  expenses,  and  probably 
both  supposed,  that  the  profits  of  the  business  over  all  its  ex- 
penses would  be  adequate,  in  the  general,  to  pay  the  entire 
annual  interest  of  the  cost  of  the  extension,  and  so  no  express 
provision  was  made  for  a  deficiency  in  receipts  to  pay  expenses. 

We  think  that  the  trust  deed  will  fisdrly  admit  of  but  one 
construction.  The  receipts  against  which  the  expenses  are  to  be 
charged  are  those  only  which  are  specified  in  the  fourth  article  of 
the  deed,  and  they  are  the  receipts  of  the  extension  '*  from  all 
sources"  as  above  explained. 

There  exists  no  provision,  in  the  deed,  charging  these  expenses 
against  any  other  fund.  If  that  proves  inadequate  to  meet  the 
expenses,  all  that  can  be  said  is,  that  it  is  a  contingency  not  pro- 
vided against  in  the  deed. 

It  is  no  answer,  to  say  that  the  parties  never  contemplated  such 
an  event ;  doubtless  they  never  did,  but  that  does  not  help  the 
defendants.  It  was  a  contingency  which  might  happen,  and 
might  have  been  guarded  against  Had  the  parties,  as  the  de- 
fendants now  contend,  intended  to  provide  for  the  payment  of  the 
expenses  of  operating  the  extension,  before  any  application  of  re- 
ceipts to  interest,  they  would  naturally  have  so  expressed  them- 
selves. The  Court  can  only  look  to  the  language  of  the  contract ; 
and  we  must,  if  it  be  unambiguous,  be  confined  to  it,  in  deter- 
mining what  the  parties  intended.  We  find,  in  it,  an  express  pro- 
vision for  charging  the  expenses  in  question  against  a  certain 
fund,  and  no  provision  for  charging  them  against  any  other,  and 
we  find  an  equally  express  provision  for  the  payment  Df  interest^ 
out  of  any  surplus  of  that  fund,  and  out  of  a  certain  other  fund, 
without  deduction  for  expenses,  if  the  first  fund  should  prove 
inadequate. 

The  first  provision  was  intended  for  the  indemnity  of  the  com- 
I«ny.  in  xes^  to  expense;  ihe  second,  for  the  s^urityof  the 
certificate-holders,  in  respect  to  their  interest.  The  Court  must 
look  to  the  rights  of  both  parties.  It  is  entirely  clear,  that  how- 
ever confident  the  parties  may  have  been,  that  net  earnings 
would  be  realized  fiom  the  business  of  the  extension,  the  con- 


KEW  YOBE— DECEMBEB,  1867.  8S8 

KiMtpp  T«  N«w  York  and  Haiiaai  &  &  Ca 

traeton  for  the  work  irere  not  willing  to  rely  upon  tlia%  as  the 
only  fond  to  wliich  to  look  for  their  interest;  the  haaards  ci  the 
fiitoie  were,  to  some  extent,  taken  into  consideration. 

The  extent  of  net  earnings,  or  the  existence'of  net  earnings  at 
all,  would  depend  upon  the  amount  of  the  expenses  of  the  exten- 
sion.  It  oonld  not  certainly  be  known,  what  these  expenses  would 
amount  to;  itwas  still  more  uncertain,  what  would  be  the  increase 
of  business  arising  from  the  extension  of  the  road. 

In  this  uncertainty,  as  security  for  the  payment  of  the  interest 
was  one  of  the  primary  objects  of  the  deed,  the  provision  for  the 
iqpplication  of  the  gross  proceeds  in  question,  to  cover  the  case  of 
a  deficiency  in  the  net  earnings  of  the  extenaon,  was  the  most 
natural  one  that  could  be  adopted.  It  furnished  a  security  which 
was  reasonably  reliable.  These  interest  warrants  were  to  be 
made  negotiable,  and,  to  give  them  n^otiable  value,  it  was  neces- 
sary that  the  provision  for  their  payment  should  be  such  as  could 
be  safely  depended  on ;  and  this  was  especially  important,  in  view 
of  the  fact,  that  the  company  wai^  not  personally  responsible  iat 
the  payment 

Now,  all  these  objects  are  secured,  by  the  provision  in  respect 
to  the  gross  receipts,  if  the  expression,  "gross  receipts,''  is  to  be 
understood  in  its  ordinary  popular  signification,  to  wit :  receipts 
without  deductions  for  charges  or  expenses ;  but  if  these  receipts 
are,  equally  with  the  receipts  from  the  business  of  the  extensioiif 
to  be  chai^ged  with  the  expenses  of  operating  the  extension,  the 
whole  security  for  interest  is  again  rendered  uncertain  and  doubt* 
ful,  since  it  cannot  certainly  be  said,  in  respect  to  the  business  of 
any  one  year,  that  the  expenses,  of  operating  the  extension,  may 
not  absorb  the  entire  receipts,  both  of  the  extension,  and  of  thiU 
part  of  the  old  road,  embraced  in  this  provision,  in  respect  to  the 
gross  receipts. 

We  think  the  parties  intended  precisely  what  they  have  ex« 
pressed  in  this  instrument  By  "  net  earnings"  and  "  gross  re- 
ceipts," they  intended  what  those  expressions  in  popular  meaning 
signify,  and  nothing  other  or  diflferent ;  the  whole  spirit  of  the 
contract,  the  objects  to  be  secured  and  the  language  of  the  deed, 
all  import  it,  and  render  this  construction  necessary.  Upon  this 
construction,  and  on  no  6ther,  can  the  distinction  made  between 
''  net  earnings"  from  one  source,  and  "  gross  receipts"  from  the 
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Other,  be  explained,  and  why  the  contract  did  not^  in  terms,  pro- 
vide that  the  two  should  constitute  a  common  fund,  against  which 
the  expenses  in  question  should  be  charged.  It  was  not  so  done^ 
because  such  was  not  the  intention  of  the  parties. 

But  it  is  said,  that  the  parties  haye  themselves,  practicallj, 
given  a  different  construction  to  these  stipulations,  and  have,  by 
their  acts,  adopted  that  now  contended  for  by  the  company. 

These  acts  consLst,  in  the  rendering,  by  the  company,  to  the 
trustees,  or  submitting  to  their  inspection,  for  a  period  of  some 
three  years,  before  the  filing  of  the  complaint  in  this  case,  an- 
nual  accounts  of  the  receipts  and  expenses  of  the  extension,  made 
upon  the  principle  for  which  the  defendants  now  contend,  and 
the  payment  of  interest^  and  the  issuing  of  deferred  warrants  (or 
warrants  for  unpaid  interest,  as  provided  for  in  the  sixth  article  of 
the  deed  of  trust)  to  the  holders  of  the  certificates,  upon  the 
principle  adopted  in  said  accounts ;  and  it  is  now  contended,  on 
the  pi^  of  the  defendants,  that  the  Court  is  bound  to  adopt  the 
construction  thus  practically  given,  to  the  contract^  by  the  parties 
themselves. 

It  is  undoubtedly  true,  that,  where  the  provisions  of  an  in- 
atrument  are  ambiguous,  the  Court  may  look  to  the  acts  of  the 
parties  done  under  it,  "  as  a  clue"  to  their  intention.  {Chapman 
V.  Mucky  4  Bing.  N.  C.  187 ;  Doe  ex  den  Pearson  v.  IHeSy  8 
Bing.  R  180.) 

The  principle  itself  is  intelligible  enough,  but  I  think  it  admits 
of  great  doubt^  whether  it  can  be  properly  applied  to  a  case  like 
the  present — that  of  a  contract  strictly  executory,  covering  a 
period  of  a  long  number  of  years,  during  each  of  which  accounts 
are  to  be  rendered  of  receipts  and  expenses,  and  payments  to  be 
made  semi-annually,  and,  in  respect  to  which,  the  only  ambiguity 
which  exists,  if  any,  is  as  to  the  principle  upon  which  the  ac- 
counts shall  be  made  up. 

In  respect  to  the  holders  of  the  certificates,  moreover,  it  may 
be  said,  that  though  they  have  accepted  deferred  warrants  for  a 
portion  of  their  interest^  it  by  no  means  follows,  that  they  under- 
stood that  the  accounts  were  made  up  on  a  principle  different 
from  that  which  was  sanctioned  by  the  deed  of  trust  There  is 
no  evidence,  that  they  ever  saw  the  accounts ;  and  though  it  is  ad- 
mitted in  the  case,  that  "  the  accounts^  reports  and  statements  set 
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forth  in  the  comphunt  and  answer  (which  undoubtedly  did  show 
the  principle  adopted  by  the  oompanj)  were  aeoessible,  and  open 
at  all  times  to  be  inspected  bj  any  party  interested  therein,  and 
that  the  defendants  settled,  from  time  to  time,  with  the  certificate- 
holders,  on  the  basis  and  terms  therein  stated,"  it  does  not  follow, 
that)  in  fiict^  these  accounts  were  ever  examined  by  them,  or  that 
they  knew  upon  what  exact  principle  they  were  made  up. 

The  company,  as  is  admitted  in  the  case,  undoubtedly  settled 
with  them,  *'  upon  the  basis  and  terms"  stated  in  the  accounts; 
but  I  do  not  understand  that  admission  to  refer  to  any  thing  more 
than  the  action  of  the  company  itself. 

It  is  not  a  question  of  notice,  but  of  practical  conduct,  by  par- 
ties to  a  contract)  with  a  view  to  determine  its  construction,  and, 
to  be  of  any  force  for  such  a  purpose,  such  conduct  must  appear 
to  ha7e  been  intelligent^  and  with  a  full  actual  knowledge  and 
understanding  of  all  the  circumstances.  It  is  true,  the  com- 
plaint admits  the  rendering  of  accounts,  from  time  to  time,  to  the 
plaintiflH ;  but  the  plaintiff  are  the  trustees,  and  the  certificate- 
holders,  would  have  a  right  to  assume,  without  themselves  in- 
specting the  accounts,  that  the  trustees  had  seen  to  it^  that  the 
principle  of  the  accounts  was  in  accordance  with  the  provimons 
of  the  trust  deed.  In  fine,  there  is  nothing  in  the  case  to  show, 
that  the  certificate-holders,  when  they  received  their  deferred 
warrants,  knew  that  they  were  not  issued  in  strict  conformity 
with  the  provisions  of  the  sixth  article  of  the  trust  deed. 

The  f&ctf  therefore,  of  their  receiving  pajrment)  in  money,  for  a 
part  only  of  the  interest^  and  deferred  warrants  for  the  residue, 
is  not  to  be  regarded  by  the  Court  as  affecting  the  construction 
of  the  instrument  in  question,  or  as  indicating  an  understanding, 
on  the  part  of  the  contractors,  in  respect  to  its  meaning  and  im- 
port,  other  than,  or  different  from,  that  which  the  C!ourt  itself  has 
assigned  to  it 

It  is  a  sufficient  answer,  however,  in  our  judgment,  to  this 
whole  objection,  to  say,  that  the  construction  of  this  instrument  is 
not  of  so  doubtful  a  character,  as  to  render  a  resort  to  this  extra- 
neous evidence  necessary  or  proper,  in  order  to  explain  it 

Then,  are  the  plaintiff  as  respects  the  accoimtB  already  ren- 
dered, and  the  certificate-holders,  as  respects  the  interest  already 
paid,  and  delerred  warrants  heretofore  issued,  oonduded,  by  their 
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supposed  aoqtdesoence  in  the  principle  adopted  by  the  com- 
pany? 

It  i0  difficult  to  say  this,  unless  it  can  be  clearly  seen,  that  the 
company  would  be  in  some  way  injured,  by  requiring  a  resettle^ 
ment  of  the  past  accounts,  upon  the  true  principle. 

They' certainly  have  not  paid  more,  in  any  one  instance,  than 
they  were  bound  to  pay  upon  the  construction  of  the  contract 
adopted  by  the  Court  They  haye,  in  two  instances,  it  is  true, 
paid  more,  in  money,  to  the  certificate-holders,  than,  upon  their 
own  construction  of  the  instrument^  they  were  under  obligation 
to  do ;  but  that  was  not  a  payment  to  their  own  injury,  since  it 
was,  in  fiMSt,  less  than  they  were,  at  the  time,  bound  to  pay.  They 
hare  not  pretended,  that  by  reason,  or  in  consequence,  and  on 
the  fidth  of  the  alleged  acquiescence,  they  have  conducted  their 
affiurs  in  any  other  or  different  way  than  they  otherwise  would 
have  done,  or  have  made  payments,  or  incurred  obligations 
which,  but  for  it,  they  would  not  have  done. 

We  think,  therefore,  that  neither  the  trustees,  nor  the  certifi- 
cate-holders, are  to  be  held  to  have  acquiesced  in  the  principle 
upon  which  the  past  interest  accounts  have  been  settled,  so  as  to 
preclude  them  from  now  insisting  upon  their  being  re-adjusted, 
and  settled  in  conformity  with  the  true  meaning  of  the  contract. 

We  are  all  of  opinion,  that  the  company  have,  in  respect  to  the 
certificates  purchased  by  them,  acquired  the  rights,  and  stand  in 
the  shoes  of  the  originsd  holders.  There  was  no  merger.  There 
is  no  personal  liability  for  the  debt,  either  principal  or  interest, 
on  the  part  of  the  company,  and,  consequently,  no  confusion  of 
rights,  as  debtor  and  creditor,  in  the  same  person,  arising  froffi 
the  purchase.  And  even  if  there  would  otherwise  be  a  merger, 
yet  equity  will  preserve  the  rights  distinct,  where  the  intention, 
on  the  part  of  the  person  possessing  the  rights,  to  preserve  such 
distinction,  is  either  expressly  shown,  or  is  to  be  implied  from 
the  benefit  to  result  from  so  preserving  it.    (2  Vesey,  Eep.  264.) 

The  agreement  of  the  7th  day  of  September,  1850,  is,  unequiv- 
ocal on  this  subject,  in  respect  to  one  million  in  amount  of  these 
certificates,  and,  in  respect  to  the  residue  of  the  certificates  so  pur- 
chased, the  purchase  was  made  under  resolutions  of  the  boai^  of 
directors,  one  of  which,  in  terms,  and  the  other  by  fair  intent  in- 
dicate the  purpose  to  hold  the  certificates  so  acquired,  *'  with  all 
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the  rights  and  privileges  belonging  to  them,  as  fully  and  nnim- 
paiied,  as  if  held  by  other  parties." 

The  judgment  at  Special  Term  should  be,  in  all  respects,  af- 
firmed. 


Bos  WORTH,  J. — ^The  first  question  of  importance,  raised  by  the 
appeals  of  the  Harlem  Bailroad  Company,  relates  to  the  true  con- 
struction of  the  trust  conveyance,  dated  the  81st  of  October,  1849. 

That  question  is  this.  Are  the  gross  receipts,  mentioned  in  the 
fifih  article,  to  be  applied  directly  to  pay  interest^  and  interest  only, 
or  are  they  to  be  applied,  in  the  first  instance,  to  pay  such  ex- 
penses, of  operating  the  extension,  as  its  rec^pts  may  be  insuffi- 
cient to  pay  ? 

The  second  article  requires  the  company  to  so  keep  their  accounts, 
as  to  show  two  results.  First,  The  earnings  and  receipts  of  the 
extension.  Second,  The  receipts  of  the  old  road,  from  the  busi- 
ness, fix>m  and  to  stations  on  the  extension,  to  and  from  stations 
on  the  old  road. 

For  the  sake  of  brevity  and  delEimess,  the  word  '^  extension"  is 
herein  used  to  denote  the  portion  of  the  road  to  be  constructed  from 
Dover  Plains  to  Chatham  Four  Comers ;  and  the  phrase  '*  old 
road,"  is  used  to  indicate  the  residue  of  the  road  which  had  been 
completed,  and  was  in  operation  before  the  trust  conveyance  was 
executed. 

The  third  article,  among  other  things,  prescribes  the  mode  of 
ascertaining  the  expenses  of  running  the  extension. 

The  fourth  article  provides,  and  declares,  that  the  extension 
shall  be  credited  "  with  the  whole  receipts,  from  all  sources, 
on  the  line  thereof"  and  that  it  shall  be  charged  with  ''  the  actual 
cost  of  the  number  of  miles  run  thereon,  by  freight  and  passen- 
ger cars,"  and  states  the  mode  of  ascertaining  the  amount  of  such 
"  actual  cost"  It  then  provides  that  the  "  residue"  of  receipts 
remaining,  after  paying  such  "  actual  cost^"  shall  be  appropriated 
''to  or  toward  the  payment  of  the  interest  warrants  on  the  said 
certificates,  as  the  same  shall  become  due  and  payable. 

By  the  fifth  article,  it  is  agreed,  that  if  the  net  earnings  of  the  * 
extension  should  be  inadequate  to  the  payment  of  the  interest 
warrants,  that  certain  gross  receipts,  so  &r  as  the  same  might  be 
B.— IL  22 
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necessary  for  the  payment  of  interest,  should  be  applied,  to  an 
amount  not  exceeding  three-fourths  of  such  gross  receipts. 

Pausing  here,  to  ascertain  the  results  contemplated  by  the  par- 
ties to  the  trust  conveyance,  from  the  terms  of  its  provisions,  it 
would  seem  to  be  clear,  that  all  parties  expected  the  receipts  from 
the  exteosion  would  exceed  the  actual  cost  of  operating  it. 
Hence,  the  fourth  article  provides  for  applying  the  surplus  of 
such  receipts,  over  and  above  the  amount  of  such  cost,  to  the  pay- 
ment of  interest  warrants,  and  makes  such  surplus  the  primary 
fund  for  their  payment,  and,  if  sufficient,  the  only  fund  for  pay- 
ing them. 

An  application  of  gross  receipts,  from  another  source,  to  the 
payment  of  interest  warrants,  is  to  be  made,  under  the  fifth  arti- 
cle, in  the  event  that  such  surplus,  or,  in  other  words,  the  net 
earnings  of  the  extension,  prove  inadequate  to  the  payment  of  the 
interest  warrants,  and  in  that  event  only. 

If  all  parties  did  not  contemplate,  as  a  possible  result,  that  the 
cost  of  running  the  extension  would  be  greater  than  the  amount 
of  its  earnings,  then  it  was  not  possible,  in  any  event  contemplated 
by  the  parties,  that  the  gross  receipts,  mentioned  in  the  fifth  article, 
should  or  could  be  applied  to  any  object,  except  the  payment  of 
interest,  eo  nomine.  For,  if  the  extension  had  produced  net  earn- 
ings, it  would  necessarily  follow,  that  the  gross  receipts  could  only 
be  applied  to  satisfy  the  portion  of  the  interest  warrants  not  paid 
by  such  net  earnings.  By  applying  the  gross  receipts  to  pay  that 
portion  of  the  interest  warrants,  they  would  be  applied  directly 
to  satisfy  interest,  and  interest- only. 

In  reaching  the  true  construction  of  the  trust  conveyance,  it  is 
deemed  to  be  of  some  importance  to  ascertain,  and  keep  in  view, 
the  results  anticipated  by  all  parties,  as  certain,  so  &r  as  such  re- 
sults are  free  from  reasonable  doubt 

What  effect^  if  any,  shall  be  produced  on  the  rights  or  liabili- 
ties of  either  party,  if  it  shall  appear  that  the  actual  results  are 
widely  different  from  those  contemplated  and  confidently  antici- 
pated by  all  of  them,  is  a  question  quite  distinct  from  the  mean- 
ing of  the  contract)  when  construed  in  the  light  of  the  facts  exist- 
ing, and  of  the  views  influencing  the  parties  to  it,  at  the  time  it 
was  made. 

It  may  be  quite  true,  that  neither  party  to  the  contract  would 
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have  entered  into  it^  as  it  reads,  if  his  clear  conviction  of  the  re- 
sults, from  constructing  and  operating  the  road,  had  been  such  as 
the  experiment  has  produced. 

But  that  consideration  does  not  aid  us,  in  arriving  at  the  true 
oonstruction  of  the  contract 

In  the  report  of  the  company  to  its  stockholders,  made  in  1850, 
it  is  said  that,  "  By  this  plan,  the  business  of  the  road  to  Dover*' 
(that  is  the  business  of  the  old  road)  "  remained  free  from  liability 
for  expenses  or  interest  upon  debt>  the  dividends  upon  the  pre- 
ferred stock  incurred  no  new  hazard,  and  were  left  upon  the  am- 
ple security  now  provided  in  the  large  and  increasing  business  of 
the  line,  and  the  old  stock  had  a  new  source  of  probable  profit 
opened  to  it,  free  from  all  sources  of  danger  to  the  present  re- 
sources of  dividend." 

Whatever  cotemporaneous  exposition  of  the  views  and  antici- 
pations of  the  railroad  company  is  examined,  so  far  as  they  are 
disclosed  by  the  case,  the  company  had  no  doubt,  and  exerted  it- 
self to  convince  others,  that  the  earnings  of  the  extension  would 
be  more  than  sufficient  to  defray  the  cost  of  running  it. 

Having  ^t  view  unclouded  by  a  doubt,  and  anticipating 
profits  instead  of  apprehending  an  increased  expenditure,  and  an- 
ticipating profits  so  confidently  as  to  be  prepared  to  give  the  com- 
fortable assurance  to  the  stockholders  conveyed  by  the  report  made 
in  1860,  the  trust  conveyance  and  its  terms  and  provisions,  in  re- 
spect to  the  point  now  under  consideration,  were  so  drawn  as  to 
make  a  provision,  by  the  fifth  article,  for  the  payment  of  interest 
which  the  provisions  of  the  fourth  article  might  be  inadequate  to 
satisfy. 

The  company  was  to  provide  cars  and  motive  power,  and 
operate  the  extension  at  all  events.  But  the  fourth  article  clearly 
indicates  the  view  of  the  company,  that  the  earnings  of  the  ex- 
tension would  more  than  pay  them  the  cost  of  running  it.  If 
they  did  not  amount  to  enough  to  pay  such  cost,  the  difference 
would  necessarily  be  so  much  loss  to  the  company. 

The  only  persons  having  an  interest  in  the  insertion  in  the 
trust  conveyance  of  a  further  provision  for  the  payment  of  in- 
terest, were  the  contractors,  who  were  to  construct  the  extension, 
and  receive  payment  therefor  in.  the  two  millions  of  certificates  to 
be  issued  by  the  company. 
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Accordingly,  the  company,  having,  by  the  fourth  article,  pro- 
vided a  fund  for  the  payment  of  interest,  and  a  fund,  too,  which 
could  not  exist  unless  the  extension  should  earn  more  than  it 
would  cost  to  operate  it^  but  still  a  fund  which  the  company  had 
not  the  slightest  doubt  would  arise  from  the  extension  alone,  and 
would,  therefore,  pay  some  part  of  the  interest  warrants,  agreed, 
that  if  such  fund  should  be  inadequate  to  pay  interest  in  full, 
enough  of  certain  gross  receipts  to  pay  interest  in  full,  should  be 
so  applied. 

Not  contemplating  the  possibility  of  its  costing  more  to  operate 
the  extension  than  it  would  earn,  it  made  no  provision  in  its  own 
&vor,  by  the  fifth  article,  based  on  such  a  contingency. 

Such  a  provision  as  was  made,  was  of  importance  to  the  con- 
tractors, even  if  the  views,  which  the  company  sought  to  impress 
on  its  stockholders,  should  be  generally  acceded  to.  It  would 
create  a  fund  for  the  payment  of  interest  in  addition  to  that  pro- 
vided by  the  fourth  article,  and  consequently  create  more  confi- 
dence in  the  certificates,  and  increase  Uie  fiidlity  for  negotiating 
them  on  better  terms. 

The  form  of  the  contract,  found  in  the  trust  conveyance, 
strengthens  this  view  of  its  meaning,  and  of  the  intent  of  the  par- 
ties to  it.  If  it  were  not  true  that  the  net  earnings  of  the  exten- 
sion, and  those  eaifnings  alone  were  designed  and  understood  by 
the  parties  to  be  primarily  the  sole  fund  for  the  payment  of  in- 
terest)  and  if  it  had  not  b^n  anticipated  so  confidently  that  the 
extension  would  earn  more  than  it  would  cost  to  operate  it,  as  to 
make  it  wholly  unnecessary  for  the  company  to  frame  the  terms 
of  the  contract  so  as  to  provide  for  a  contrary  result,  as  a  probable 
one,  it  is  difficult  to  assign  a  reason  why  the  contract  did  not  pro- 
vide that  the  extension  should  be  credited,  under  the  fourth  article, 
with  the  gross  receipts,  and  also  with  the  whole  receipts  from  all 
sources  on  the  line  of  the  extension,'  and  that  it  should  be  charged 
with  the  cost  of  operating  it,  and  that  the  net  earnings,  thence 
arising,  should  be  applied  to  pay  the  interest  warrants. 

The  surplus,  if  any  remained  after  paying  the  interest  in  full, 
would  belong  to  the  company,  to  be  expended,  as  it  pleased,  for 
any  lawful  purpose. 

But  the  whole  structure  of  tlie  contract  found  in  the  trust  con- 
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yeyance,  and  of  the  trust  oonyeyanoe  itself^  is  based  on  this  idea, 
whioh  pervades  all  of  its  provisions. 

The  extension,  when  built^  was  to  be  represented  by  the  two 
millions  of  certificates.  The  only  mode  of  coercing  payment  of  the 
principal  of  the  certificates,  is  by  a  sale  of  the  extension  itself. 
Whatever  dividend  the  price,  at  which  it  might  be  sold,  would 
pay  upon  the  certificates,  to  that  extent  they  would  be  paid,  and 
as  to  the  proportion  left  unpaid,  the  certificates  would  be  valueless. 

So  it  was  a  prominent  feature  of  this  scheme  or  arrangement^ 
that  the  extensioa  should  produce  a  fund,  out  of  its  earnings,  for 
the  payment  of  interest  on  the  certificates  semi-annually. 

The  contract  as  drawn,  prior  to  reaching  its  fifth  article,  makes 
dear  and  full  provision  for  ascertaining  the  amount  of  the  fund 
to  be  thus  produced,  and  for  the  application  of  such  fund  to  pay 
interest.  Its  income,  and  the  source  of  such  income,  is  stated. 
The  charges  by  which  it  may  be  affected,  are  enumerated  and  de- 
fined. The  surplus  anticipated  from  it^  or  the  fund  thence  to 
arise,  after  deducting  the  defined  chai^ges,  is  appropriated,  and  its 
application  directed. 

There  is  no  provision,  in  any  part  of  the  contract,  for  charging 
to  the  extension  account  any  expenses  not  authorized  by  the  fourth 
article  to  be  charged  to  it  Nor  is  there  any  provision  for  credit- 
ing it  with  income  firom  any  source  other  than  the  earnings  of  the 
extension. 

But  having  defined  clearly,  and  so  clearly  as  to  be  exempt  from 
obscurity,  what  shall  be  credited,  and  what  shall  be  charged  to 
the  extension  account^  and  contemplating  that  it  cannot  fail  to 
produce  a  surplus,  the  fourth  article  makes  that  surplus  a  fund  for 
the  payment  of  interest 

The  contractors,  for  their  better  security,  and  to  have  some  re- 
sort for  the  payment  of  interest,  if  the  fund  provided  for  the  pur- 
pose should  be  inadequate  to  pay  it  in  full,  obtained  a  further 
agreement^  in  the  fifth  article,  that  if  that  fund  should  not  be 
large  enough  to  pay  interest  in  full,  that  other  revenues,  not  ex- 
ceeding three-fourths  of  their  amount^  to  such  extent  as  they  may 
be  "necessary  for  the  payment  of  interest,"  should  be  so  applied. 

I  say  so  applied,  because  in  drawing  this  fifth  article,  there  was 
nothing  to  be  provided  for,  having  reference  to  the  preceding  arti- 
cles of  the  contract,  except  that  part  of  the  interest,  which  the 
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fund  created  by  the  fourth  article  might  be  insufficient  to  paj. 
Nothing  was  reasonably  possible,  according  to  the  views  of  the 
parties,  except  that  some  interest  might  be  left  unpaid,  after  that 
fund  h^d  been  applied. 

Hence,  as  I  think,  a  view  of  the  whole  contract,  as  well  as  the 
natural  and  obvious  import  of  the  language  employed  in  it^  leads 
to  the  conclusion,  that  the  application  of  the  gross  receipts  contem- 
plated, intended  and  provided  for  by  the  fifth  article,  was  an 
application  directly  to  the  payment  of  interest,  and  to  the  pay- 
ment of  interest  only. 

The  provisions  of  the  sixth,  eighth  and  ninth  articles,  like  those 
of  the  fifth,  are  mainly,  if  not  exclusively,  for  the  benefit  of  the 
contractors,  and  those  to  whom  they  might  transfer  the  certificates. 

It  is  difficult  to  find,  in  any  provision  subsequent  to  the  fourth 
article,  any  clause,  apparently  designed  or  adapted  to  relieve  the 
company  from  the  expenses  or  consequences  of  any  acts  which  it 
had  contracted  to  do  by  the  fourth  article,  and  the  articles  prece- 
ding it 

The  sixth  article  declares  what  the  holders  may  require,  and 
what  the  company  must  do,  if  the  whole  fund,  provided  by  the 
fourth  and  fifth  articles  for  the  payment  of  interest,  shall  be  in- 
sufficient in  any  one  year  for  that  purpose,  and  how  and  when 
such  deficiency  shall  be  paid. 

By  the  seventh  article,  when  a  year  is  reached,  in  which  all  in- 
terest accruing  that  year,  and  the  deficiency  of  former  years,  shall 
have  been  paid  in  full,  although  a  surplus  of  moneys  applicable 
to  that  object  shall  remain,  the  accounts  up  to  and  for  such  year 
shall  be  closed,  and  such  surplus  cannot  be  resorted  to,  to  pay 
any  deficiency  of  interest  subsequently  arising. 

The  eighth  article  confers  the  right  on  the  certificate-holders,  in 
case  the  interest  shall  at  any  time  be  in  arrear  for  two  whole 
years,  to  have  the  extension  sold  and  require  the  company  to 
surrender  possession  of  it  to  the  purchaser. 

But  by  the  ninth  article  the  company  may  be  required,  by  such 
purchaser,  to  operate  the  extension  on  precisely  the  same  terms 
that  they  have  covenanted  to  operate  it,  for  the  benefit  of  the  cer- 
tificate-holders, before  such  a  purchase  shall  be  made. 

The  eleventh  article  is  as  stringent  as  the  eighth  and  ninth,  in 
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the  event  of  a  sale  of  the  extension  after  the  time  fixed  for  the 
payment  of  the  principal  of  the  certificate. 

By  the  ninth  and  eleveirth  articles,  the  pnTchasers  of  the  exten- 
sion, for  whichever  of  the  two  causes  named  a  sale  may  be  made, 
may  run  the  extension  as  their  own  property,  and  on  their  own  ac- 
oonnt,  or  compel  the  company,  tp  do  it,  on  the  terms  mentioned 
&om  the  second  to  the  sixth  articles  inclusive. 

If  it  be  asked,  if  the  company  must  be  compelled  to  operate 
the  extension  on  such  terms,  kad  apply  its  revenues  from  the  old 
road  to  pay  the  cost  of  operating  the  extension^  and  even  though 
they  might  not  be  sufficient  for  that  purpose,  the  answer  is,  if  by 
the  dear  meaning  of  their  contract  they  have  agreed  to  do  so,  they 
must  perform  it^  or  submit  to  such  consequences  as  result  firom 
breaking  a  valid  contract. 

If  it  be  said,  that  such  a  consequence  may  involve  them  in  ruin j 
the  answer  is,  if  any  be  required,  that  it  was  their  misfortune  to 
xoake  so  unwiae  a  contract,  and  though  bankruptcy  shotdd  be  the 
consequence,  it  is  a  result  which  happens  to  individuals  under 
like  circumstances,  and  one  which  corporations  cannot  escape  any 
more  than  natural  persons. 

If  the  construction  given  to  this  contract  is  clearly  correct,  then 
the  company  has  no  ground  for  claiming,  that  it  has  been  induced 
to  do  acts  to  their  prejudice  by  reason  of  the  settlements  of  in- 
terest made,  which  should  conclude  the  trustees  and  certificate- 
holders,  from  claiming  the  benefit  of  the  contract  as  now  con- 
strued. 

Upon  the  construction  here  given,  the  company  should  have 
paid  money,  instead  of  issuing  deferred  warrants.  They  had 
money  in  hand  sufficient  to  pay  interest  in  full,  which  it  was 
their  duty  to  have  paid,  and  the  right  of  the  certificate-holders  to 
demand. 

They  have  done  nothing,  therefore,  to  affect  themselves  preju- 
dicially, as  between  themselves  and  the  certificate-holders. 

That  the  stockholders  may  have  received  some  of  the  money 
which  should  have  been  paid  to  the  certificate-holders,  or  that 
the  company  may  have  used  it  to  buy  cars,  or  erect  d6p6ts,  or 
pay  the  expense  of  other  improvements,  is  no  reason  why  they 
should  not  pay  the  certificate-holders  that  which  was,  at  the  time 
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of  all  of  these  settlements,  then  due,  and  at  none  of  which  they 
were  paid  all  that  was  truly  due. 

If  I  regarded  the  true  meaning  of  the  contract  so  ambiguous  or 
doubtful,  that  the  construction  claimed  by  the  company  was  as 
well  supported,  by  a  just  and  fair  view  of  all  the  provisions  of  the 
contract,  as  that  now  claimed  by  the  certificate-holders,  I  should 
feel  at  liberty — ^if  it  appeared  that  the  parties  to  it  had,  year  after 
year  for  sevei'al  years,  with  a  full  understanding  of  all  the  &cts, 
practically  given  it  one  construction,  by  settling  in  conformity  to 
it — ^to  hold,  that  it  meant  what  the  partied,  by  such  acts,  had  de* 
monstrated  that  they  understood  it  to  mean. 

Especially  would  it  seem  to  be  reasonable,  when  the  parties, 
claiming  a  construction  adverse  to  the  one  they  had  given  to  it  in 
practice,  had  from  time  to  time,  as  such  settlement  occurred,  re- 
linquished claims  as  important  as  they  would  have  done  in  this 
case,  and  thereby  without  a  cause,  unless  the  practical  construc- 
tion was  the  true  one,  have  so  far  depreciated  their  certificates  as 
to  make  them  unmarketable,  when  the  new  construction  dauned, 
if  the  true  one,  and  according  with  the  real  intent  and  under- 
standing of  the  parties  at  the  time  of  the  contract,  would  have 
made  the  certificates  command  a  premium  in  the  market 
'  But  I  regard  the  true  meaning  of  this  contract  to  be  £ree  firom 
reasonable  doubt 

Neither  the  &cts  found,  nor  the  evidence  given,  warrant  the 
conclusion,  that  any  such  practical  construction  has  been  delibe- 
rately and  understandingly  given,  to  the  contract  in  question,  as 
the  company  claims  to  be  the  true  one,  by  the  original  parties  to 
it,  or  by  the  certificate-holders,  %  with  a  full  knowledge  of  the 
details  resulting  firom  operating  the  extension. 

In  Oary  v.  The  Harlem  Bailroad  Company^  the  Court  states, 
that  "  It  was  not  shown  that  any  of  these  accounts  and  statements 
were  delivered  to  the  trustees,  or  shown  to  the  certificate-holders 
prior  to  September  26th,  1863."  It  is  not  stated  when,  thereaf- 
ter, they  were  shown  to  either  of  them. 

The  Court  adds,  it  was  given  in  evidence,  "  That  on  the  26th 
day  of  September,  1866,  the  said  defendants,  Knapp,  Ketchum 
and  Holley,  as  trustees,  were  notified  that  the  said  accounts  and 
documents  were  ready  for  their  inspection,  and  that  the  plaintiff 
was  so  notified  on  the  26th  of  said  September."    That  action  was 
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oommenced  on  the  26th  of  September,  1866.  In  the  case  of 
Knapp  and  others  y.  The  Harlem  BaSroad  Company^  the  case,  in 
this  respect,  is  no  stronger,  on  the  part  of  the  defendants. 

The  opening  of  the  extension  took  place  on  the  first  of  April, 
1862. 

The  faU  interest  due  on  the  Ist  of  July,  1862,  was  paid  in  cash. 

No  interest  was  paid  on  the  1st  of  January,  1868,  it  being 
claimed,  that  the  whole  receipts  were  absorbed  by  the  expenses. 

The  company,  in  their  answer,  allege,  and  the  Court  found, 
that,  "  upon  the  completion  of  said  extension,"  they  purchased 
of  the  said  certificates,  to  the  amount  of  $1,000,000,  and  subse- 
quently, from  time  to  time,  the  further  amount  of  $533,600,  all 
of  which  they  now  hold. 

If  the  $1,000,000  of  certificates  were  bought  by  the  company, 
immediately  upon  the  completion  of  the  road,  that  amount  was 
purchased  before  any  such  statement  as  is  required  by  the  third 
article,  had  been  drawn  up,  and  for  aught  that  is  stated  in  the 
answer,  or  found  by  the  Court,  the  same  may  be  true  of  the  ad- 
ditional $688,600. 

It  does  not  appear,  that  the  originsd  contractors  held  any  of  the 
certificates  on  the  1st  of  January,  1868,  or  that  there  has  been 
any  transaction  between  them  and  the  company  since  the  exten- 
sion was  completed,  which  would  be  in  any.  way  affected  by 
either  construction  of  the  contract 

It  is  not  found  directly,  nor  proved  afi&rmativel]^  by  any  wit- 
ness, that  any  of  the  certificate-holders,  either  about  the  1st  of 
January,  1858,  or  subsequentiy,  before  these  actions  were  com* 
menoed,  actually  examined  any  of  the  semi-annual  statements, 
made  by  the  company,  or  the  trust  conyeyance. 

It  cannot,  therefore,  justiy  be  said,  that  the  certificate-holders 
eyer  (and  tiiey  were  not  parties  to  the  contract,)  actually  ex- 
amined the  semi-annual  statements,  and  accepted  part  payment 
of  the  interest  in  cash,  and  deferred  warrants  for  the  residue,  with 
distinct  knowledge,  that  the  company  had  applied,  or  construed 
the  contract,  as  giving  them  a  right  to  apply  the  gross  receipts  to 
pay  the  expenses  of  running  the  extension. 

That  they  had  an  opportunity  to  examine  them,  and  to  obtain 
a  copy  of  the  trust  conveyance,  and  compare  them  with  its  pro- 
visions, so  as  to  determine  for  themselves,  before  receiving  the  de* 
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ferred  warrants^  whether  they  had  a  right  to  demand  cash,  loaj 
be  conceded. 

But)  so  long  as  it  does  not  appear,  that  any  thing  of  the  ]dnd 
was  done,  the  most  that  can  be  claimed  is,  that  they  aoquiesced 
in  the  results,  which  the  company  stated  to  be  the  true  and  actual 
results,  without  making  any  such  examination  of  a  long  and 
special  trust  conveyance,  to  which  they  were  not  parties,  as  would 
be  required  by  one  who  was  something  more  than  an  ordinary 
man,  and  possessing  a  better  than  a  common  understanding,  to 
ascertain  their  rights,  however  clear  they  might  seem  to  be,  on 
bestowing  the  necessary  time  and  labor  to  comprehend  them. 

Even  if  I  deemed  the  true  meaning  of  the  contract  more 
doubtful  than  I  now  regard  it,  it  would  be  difficult  to  hold,  that 
the  owners  of  the  certificates  have  accepted  deferred  warrants, 
with  such  actual  knowledge  or  examioation  of  the  contents  of  the 
trust  conveyance,  and  with  such  examination  of  the  semi-annual 
statements,  as  would  justify  the  conclusion  or  position,  that  they 
had,  by  their  acts,  given  a  practical  construction  to  the  contract. 

I  think  that  no  such  consequence  can  be  given  to  the  settle* 
ments  of  interest,  and  the  facts  proved  in  relation  to  them,  or 
connected  with  them,  as  should  preclude  the  certificate-holders 
firom  insisting  upon,  and  having  the  benefit  of  the  contract,  ac- 
cording to  its  true  construction. 

Entertaining  these  views,  and  remaining  of  the  opinion,  that 
there  is  no  personal  liability  resting  on  the  company,  for  the  pay- 
ment of  the  certificates,  and  that  they  are,  in  equity,  entitled  to 
the  same  rights,  in  respect  to  the  certificates  they  have  purchased, 
as  any  other  holder  of  any  of  the  certificates,  I  think  both  judg^ 
ments  should  be  wholly  affirmed. 

All  the  Judges,  who  heard  the  case  of  Khapp  and  others  v.  Ths 
Harlem  Bailroad  Oompany^  having  concurred  in  the  conclusion, 
that  the  judgment  in  that  case  should  be  affirmed ;  it  follows  that 
the  judgment,  in  the  other  action,  must  also  be  affirmed. 

WooDEUPP,  J.-— When  the  case  of  Gary  r.  IlieNi  T.A  Hot* 
lem  SaUroad  Company^  et  aZ.,  was  argued,  it  was  understood, 
that  upon  all  points  in  controversy,  it  presented  the  same  ques- 
tions which  had  already  been  discussed  at  a  previous  General 
Term,  in  the  case  of  Knapp  and  others  v.  The  K  T.A  Harlem 
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Bmhroad  Ckmvpany^  before  Justices  Duer,  Bosworth  &  Slosson,  and 
that  both  cases  should  be  decided,  upon  consultation,  between  all 
the  Judges  who  heard  the  ai^uments  in  either  case. 

It  would  therefore  suffice  for  me  to  say,  in  addition  to  what  has 
been  said  by  Mr.  Justice  Bosworth,  who  sat  with  me  in  this  case^ 
that  all  of  the  other  Justices  concur  in  affirming  the  judgments,  for 
reasons  stated  in  one  or  both  of  the  opinions  pronounced  by  him 
and  by  Mr.  Justice  Slosson  respectively,  and  that  therefore  the 
judgment  in  this  case  must  be  affirmed. 

I  feel  nevertheless  reluctant  to  affirm  a  construction  of  the  conr 
tract  made  by  the  defendants,  the  Harlem  Railroad  Companyi 
to  which  I  think  they  never  have,  in  fact,  intelligently  assented, 
and  to  which  they  were  never  supposed  to  have  assented  by  those 
with  whom  they  contracted — a  construction,  which,  in  its  practi- 
cal result,  devolves  upon  the  company  an  onerous  burden  of  ex- 
p^Qses,  which  they  would  not  have  agreed  to  bear,  and  which 
those  with  whom  they  contracted  did  not  expect  them  to  bear. 

If  it  be  insisted  that  an  exigency  has  arisen,  that  ndther  party, 
at  the  time  of  the  making  of  the  contracts,  supposed  to  be  possible, 
and  against  which  the  company  have  not  perhaps  sufficiently 
guarded  and  protected  themselves,  it  may  be  answered,  with 
some  plausibility  at  least,  that  the  minds  of  the  parties  have 
not  met  and  concurred  in  any  arrangement  which  devolves  a 
heavy  and  unexpected  burden,  and  a  certain  heavy  loss  upon  the 
company.  And  again,  if  it  be  conceded  that  an  exigency  has 
arisen  which  neither  of  the  parties  contemplated,  is  it  not  a  just 
and  safe  rule  to  govern  the  construction  of  their  contract,  in  such 
an  exigency,  to  follow  the  plain  design,  intent  and  spirit  of  the 
agreements,  if  that  can  be  clearly  ascertained  ? 

It  is  true,  that  if  the  words  of  the  contract  are  entirely  plain, 
and  are  susceptible  of  only  one  construction,  there  is  an  end  of 
discussion,  and  we  have  no  inquiry  to  make  after  the  intention  of 
the  parties.  In  such  case,  the  agreement  speaks  the  intention,  and 
conclusively  proves,  that  the  parties  meant  what  they  expressed, 
andthat  in  the  intention,  so  expressed,  the  minds  of  the  parties  did 
meet  and  concur. 

There  is  strong  evidence  in  the  whole  structure  of  the  agree- 
ments, and  set  forth  in  the  deed  of  trusty  embracing  the  whole  ar- 
rangement for  the  construction  of  what  is  called  "  the  extension," 
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fix>m  Dover  Plains  to  Chatham  Four  Corners,  that  the  company 
and  the  contractors  both  intended  that  such  extension,  if  made, 
should  be  made  without  expense  or  cost  to  the  then  stockholders, 
and  without  anj  hazard  to  them  that  the  income,  derivable  from 
the  old' road,  in  its  then  condition,  should  be  reduced  thereby. 

The  inducement  to  such  extension  was,  however,  the  hope  that 
the  business  done  thereon,  together  with  the  business  thereby 
brought  to  the  old  road,  would  not  only  pay  the  cost  of  such  ex- 
tension and  the  interest  thereon,  but  yield  an  additional  income 
for  the  benefit  of  the  stockholders. 

The  same  evidence  makes  it  probable,  that  those  who  contracted 
to  build  the  extension  assumed  the  risk  of  obtaining  ultimate 
payment  firom  the  proceeds  of  the  business  so  done,,  and  that  the 
price,  or  consideration  for  such  building,  was  fixed  in  view  of  that 
hazard. 

It  is  undoubtedly  true,  that,  if  the  words  of  the  contract  will- 
not  admit  of  an  interpretation  corresponding  with  such  an  under- 
standing in  the  minds  of  the  parties,  the  words  must  control,  not- 
withstanding, any  probable  supposition,  respecting  their  intent, 
inferable  from  the  scheme  which  they  would  otherwise  seem  to 
have  had  in  view. 

But  that  the  scheme  of  all  parties  was  such  as  is  above  inti- 
mated, is  very  distinctly  indicated  by  the  character  of  the  arrange- 
ment, unless  the  sections  of  the  deed  of  trust,  which  are  especially 
relied  upon  in  the  opinions  of  my  brethren,  plainly  express  the 
contrary. 

In  order  to  judge  whether  those  sections  must  necessarily  re- 
ceive such  a  construction,  let  it  be,  for  a  moment^  assumed  that 
the  parties  intended  that  the  business  done  upon  the  extension, 
together  with  the  business  contributed  to  the  old  road  by  such 
extension,  or  by  reason  of  its  being  built,  should  alone  be  ap- 
plied to  the  repayment  of  its  cost,  and  to  the  interest  thereon,  and 
that  the  old  road,  or  those  then  interested  therein,  should  not  be 
subjected  to  any  loss  by  reason  of  the  extension  proposed. 

Assuming  that  this  was  the  intention  of  the  parties,  what  stipu- 

lations  were  necessary  to  secure  this  result?    Obviously,  first^ 

that  the  corporation  dxould  not  be  personally  or  absolutely  liable 

for  the  cost  or  the  interest  thereon. 

,  Sscond. — That  an  account  should  be  kept,  which  should  show 
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what  were  the  aotaal  expenaea  of  maintaining  and  operating  the 
extension,  when  finished. 

Third. — ^That  an  aoconnt  shonld  be  kept  which  should  show 
the  receipts  firom  business  done  exclusively  on  the  extension. 

Fourth. — That  an  account  should  be  kept  of  all  business  which 
oould  be  properly  said  to  be  contributed  to  the  old  road,  by,  or  in 
consequence  of  the  building  of  the  extension — ^which  would  em- 
brace the  carriage  of  any  goods  or  passengers  which  came  from 
any  place  on  the  extension,  {%.  «.,  above  Dover  Plains,)  or  which 
was  destined  to  any  such  place,  and  which  busineiss,  it  might 
reasonably  be  presumed,  would  not  come  to  the  old  road  at  all, 
if  the  extension  was  not  built 

But  as  this  business,  so  resulting  to  the  old  road,  from  the 
building  of  the  extension,  could  not  be  done  without  coet^  it 
would  be  proper  to  make  some  allowance  for  such  cost,  and  so 
give  to  the  extension  all  the  profit,  as  justly  owing  to  such  build- 
ing  thereof  And,  inasmuch  as  the  old  road  was  in  actual  opera- 
tion, and  the  company  was  actually  then  incurring  the  expenses 
of  running  the  same,  it  might  fiedrly  be  assumed,  that  the  carriage 
of  the  last-mentioned  goods  and  passengers  would  not  greatly  add 
to  their  running  expenses ;  and,  therefore,  the  deduction  to  be 
made  from  the  gross  receipts,  for  the  cost  of  this  last-named  por- 
tion of  the  business,  so  contributed  by  the  extension,  should  be 
smalL 

Fifth, — ^The  result  of  the  last-named  three  accounts,  to  wit: 
the  cost  of  running  the  extension,  on  the  one  hand,  and  the  re- 
ceipts for  business  done  on  the  extension,  and  the  receipts  for  bu- 
siness so  contributed,  by  the  extension,  to  the  old  road,  on  the 
other  hand,  would  exhibit  the  whole  actuil  net  income,  which  could 
arise  from  the  proposed  extension  of  the  road,  and  a  fund  would 
be  exhibited,  which  could  be  appropriated  to  the  cost  of  the  ex- 
tension, and  the  interest  thereon,  without  involving  the  old  road, 
or  those  interested  therein,  in  any  hazard  of  loss. 

And  finally,  if  this  fund  should  not  be  sufficient  to  pay  the 
cost  of  the  extension,  the  holders  of  the  debt,  created  for  its  con- 
struction, might  be  allowed  to  take  the  extennon  itself,  and  run 
it  for  their  own  benefit^  or  permit  the  company  to  run  it,  account- 
ing for  all  its  earnings,  and  the  profits  resulting  firom  its  building, 
according  to  the  plan  so  provided  for.  i 
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It  is  plain,  that  sQch  an  arrangement  wonld  secnie  the  accom- 
plishment of  the  intention  assumed. 

Do  the  provisions  of  the  trust  deed,  when  examined,  appear  to 
conform  to  the  scheme  here  indicated  7  or,  are  they  inconsistent 
with  it  ? 

L  It  was  held  below,  and  we  are  all  agreed,  that  the  provisions 
of  the  contracts  are  such,  that  the  corporation  is  not  absolutely 
liable  for  the  cost  of  the  extension,  or  the  interest  thereon.  If 
they  faithfully  account  for,  and  apply  the  moneys  received  by 
them,  which  are  applicable  thereto,  they  are  not  liable  to  make 
up  any  deficiency.    The  first  point  is,  therefore,  secured. 

IL'  The  first  recital  in  the  trust  conveyance,  declares  an  intent 
to  provide  the  manner  in  which  the  certificates  issued  for  the  cost 
of  the  extension,  and  the  interest  thereon,  shall  be  paid ;  that  is 
to  say,  firom  the  fund  thereinafter  provided — i.  «.,  one  fund ;  and 
they  are  to  be  chargeable  thereon. 

The  condition  of  the  conveyance  declares,  that  it  shall  cease 
and  be  void,  if  the  company  shall  pay  the  certificates  and  interest 
"  out  of  the  proceeds  and  earnings  of  said  road,  as  hereinafter 
provided ;"  that  is  to  say,  out  of  the  fund  about  to  be  described, 
and  a  fond  that  is  to  arise  from  proceeds  and  earnings. 

nL  What,  tlien,  is  to  constitute  the  fund?  and  how  is  it  to  be 
ascertained? 

By  the  "second"  covenant  in  the  trust  deed,  the  company 
agree  so  to  conduct  and  arrange  their  system  of  business,  as  to 
exhibit  clearly : — Ist  "  The  earnings  and  receipts  of  that  part  of 
the  said  railroad  hereinbefore  described,"  i.  e^  the  extension. 
2d.  "  The  receipts  of  the  present  road,  from  the  business  firom  and 
to  stations  on  that  part  of  the  road  herein  described,  to  and  from 
stations  on  the  present  road."  For  what  purpose?  "  In  order 
that  the  whole  income  of  and  fix>m  the  road  herein  described 
may  be  ascertained."  Here  is  a  definition  of  the  fund  upon 
which  the  certificates  and  interest  are  chargeable,  as  stated  in  the 
recital — and  a  clear  statement  of  what  is  meant  in  the  condition, 
by  "  out  of  the  proceeds  and  earnings  of  said  road." 

The  "  whole  income  of  and  from  the  road  herein  described," 
is,  therefore,  to  consist  not  merely  of  the  earnings  and  receipts 
of  the  extension,  t.  e.,  firom  business  done  upon  the  raUs  thereof; 
but  also  of  the  earnings  and  receipts  of  the  present  road,  firom 
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businesB,  from  and  to  stations  on  the  extension,  to  and  firom 
stations  on  the  old  road,  which^it  might  be  assumed,  the  company 
would  not  have  received,  if  the  extension  had  not  been  made. 

It  IB  then,  "  third,"  proyided,  that  .the  account  of  the  current 
expenses  shall  be  so  kept  as  to  ascertain  the  cost  per  mile  of 
operating  and  maintaining  the  whole  road,  and  *^  thereby  ascer- 
tain the  amount  chargeable  against  the  income  of  that  part  of  the 
road  hereinbefore  described."  It  is  dear,  that  if  the  income  here 
spoken  of  is  the  same  as  is  described  in  the  second  article,  there  is 
an  end  of  the  question.  By  the  second  clause,  ^'  the  whole  income 
of  and  from  the  road  herein  described"  is  to  be  ascertained.  The 
road  herein  described  is  the  extension  '<  from  Dover  Plains  to 
Chatham  Four  Comers."  That  income  embraces  not  merely 
what  is  derived  from  business  done  between  the  termini  of  the 
extension,  but  also  the  business  which,  originating  or  terminating 
on  the  extension,  is  due  to  its  construction  and  properly  belongs 
to  it  as  income.  And  when  the  whole  income  ia  so  ascertained, 
then,  by  the  third  artide,the  expenses  of  maintaining  and  oper- 
ating  the  extension  are  declared  to  be  chargeable  to  that  income. 
I^  by  these  clauses,  the  company  have  defined  the  whole  fund, 
out  of  which  the  interest  on  the  certificates  is  to  be  paid,  and 
have  made  the  expenses  chargeable  thereto  in  the  first  instance, 
they  have  accomplished  the  object  in  view.  They  have  given 
up,  to  the  payment  of  the  interest^  all  the  income  derivable,  actually 
or  constructively,  from  such  extension.  And  in  accordance  with 
this  view  of  the  meaning  of  these  clauses,  the  company  have  here* 
tofore,  for  many  years  continuously,  after  the  extension  was  com- 
pleted, kept  their  accounts  and  paid  over  the  balance  thereof 
without  objection  or  question. 

But  it  is  supposed,  that  the  fourth  and  fiftii  covenants  in  the 
trust  conveyance  are  inconsistent  with  an  intent  to  chaise  the 
whole  expenses  of  operating  and  maintaining  the  extension  to 
the  whole  income  derived  in  the  manner  above  stated. 

It  is  not  difficult  to  reconcile  any  seeming  discrepancy.  If  the 
above  view  of  the  meaning  of  the  previous  provisions  be  correct^ 
the  company  had  made  the  whole  income  of  the  extension  liable 
to  the  payment  of  the  interest  on  the  certificates,  as  security  to  the 
holders  tixereot,  and  had  made  the  expenses  of  the  extension 
chargeable  against  such  incom^  so  that  the  certificate-holders 


862  CASES  m  THE  SUPEBIOB  COUBT. 


i^a* 


Enapp  T.  New  York  and  Harkm  R.  R  Ca 


were  afisured  that  thej  should,  to  the  extent  of  such  interest,  have 
the  whole  of  such  income,  and  the  stockholders  in  the  old  road 
would  see  that  what  was  so  appropriated  to  the  cost  of  the  exten- 
sion was  not  in  diminution  of  the  income  already  derivable  from 
the  old  road. 

But  in  assenting  to  this  arrangement  the  company  had  secured 
to  themselves  a  fiirther  advantage.  It  was  foreseen,  that  it  might 
happen  that  the  ''whole  fund"  so  provided  might  not  be  sufficient 
in  some  years  to  pay  the  interest,  and  in  other  years  there  might 
be  a  surplus;  and  by  the  "seventh"  provision  it  was  provided, 
that  when,  in  any  year,  that  year's  interest  should  be  paid  in  full, 
the  account  of  that  year  should  be  closed — ^the  surplus,  if  any, 
should  not  be  liable  for  the  deficiency  of  any  future  year,  but 
might  be  disposed  of  as  the  company  saw  fit 

And  again,  it  was  undoubtedly  anticipated  that  the  receipts  on 
the  line  of  the  extension  would,  alone,  be  sufficient  for  the  pay- 
ment of  the  interest 

There  is,  therefore,  at  least,  great  plausibility  in  the  argument 
that  the  fourth  and  fifth  covenants  were  not  intended  to  change 
in  any  manner  the  application,  of  any  portion  of  the  fund  created, 
from  the  payment  in  the  first  instance  to  the  payment  of  the  ex- 
penses of  tilxe  extension,  but  only  to  define  how  and  in  what  orden 
in  stating  the  account  of  the  fdnd,  the  two  branches  or  portions 
thereof  already  above  defined,  should  be  brought  into  it 

First,  (by  the  "  fourth"  article,)  they  should  credit  to  the  fund 
the  whole  receipts,  from  all  sources  on  the  line  thereof  t.  «.,  be- 
tween its  terminij  and  charge  the  expenses  to  be  ascertained  as 
above  stated.  It  was  doubtless  expected,  that  the  balance  would 
pay  the  interest,  and  it  was  to  be  applied  to  that  purpose.  If  it 
should  prove  sufficient,  there  would  be  no  occasion  to  resort  to 
any  business  done  on  the  old  road,  although  contributed  thereto 
by,  or  by  means  of  building,  the  extension.  But  if  it  should 
prove  insufficient,  then,  second,  (by  the  fifth  article,)  they  should 
apply  the  second  branch  of  the  fund,  already  defined  as  forming 
a  part  of  the  whole  income  of  the  extension,  viz. :  three-fourths 
of  the  gross  receipts  from  business  done  over  the  present  road, 
from  and  to  stations  thereon,  to  and  from  stations  on  the  exten- 
sion. (Thus  reservmg  one-quarter,  to  indemnify  the  old  stock- 
holders for  ihe  absolute  expenses  of  doing  this  last  branch  of 


NEW  YOBE-^DECEMBEB,  1857.  858 

Knftpp  y.  New  York  and  Harlem  R.  &  Co. 

business  over  the  old  road.)  What  is  meant  by  "  apply"  as  here 
used?  It  is  said,  with  great  force,  it  means  apply  directly  to  the 
deficiency  of  interest  But,  looking  back  to  the  second  article 
above  r^eried  to,  where  this  identical  branch  of  their  revenue  is 
agreed  to  be  stated,  in  order  that  the  *'  whole  income"  may  be 
ascertained ;  to  the  words  of  condition  in  the  conveyance ;  and  the 
redtal  where  the  certificates  are  made  chargeable  upon  the  whole 
fund  herein  provided ;  and  again,  to  the  third  article,  where  the 
expenses  are  said  to  be  chargeable  against  the  "  income,"  it  is  not 
necessary  so  to  construe  these  words :  it  much  more  nearly  accords 
with  the  apparent  design  of  the  parties  to  say,  that  it  means  ap- 
ply to  the  fdnd,  i.  e.,  apply  to  the  account  stated  in  the  fourdi 
article,  thus  making  the  whole  income  of  the  extension  derived 
from  tiie  two  soorces  applicable,  first,  to  the  expenses,  and  then  to 
the  payment  of  the  interest  on  the  certificates. 

And  this  is  in  harmony  with  another  apparent  purpose,  appli* 
cable  to  this  particular  part  of  the  receipts :  it  was  not  to  enter 
into  the  account,  any  further  than  might  be  necessary  for  the  pay* 
ment  of  interest ;  and  it  is  not  dear,  that  it  could  be  claimed  at 
all,  for  the  creation  of  a  surplus. 

And  once  again,  that  it  was  to  be  applied  to  the  fund,  as  one 
fund,  applicable,  first  to  expenses,  and  ^en  to  interest,  is  indicated 
by  the  fund  being  always  spoken  of  as  single  and  entire.  It  is 
when  the  ^*  whole  fund,"  embracing  both  classes  of  receipts,  and 
so  made  up,  is  deficient,  that^  by  the  sixth  article,  deferred  war- 
rants are  to  be  issued.  The  application,  then,  mentioned,  in  the 
fifth  article,  is  an  application  to  the  account,  and  made  by  credit- 
ing in  the  account  of  the  fund,  in  which  are  already  credited  the 
other  class  of  receipts,  (as  mentioned  in  the  fourth  article,)  so 
much  of  the  receipts  of  the  old  road,  fix>m  the  business  described, 
as  is  necessary  to  make  the  balance  of  that  account  adequate  to 
the  payment  of  the  interest 

The  practical  result  of  this  view  of  the  contract,  is  to  appro- 
priate to  the  payment  of  interest  the  actual  net  receipts  arising 
from  the  building  of  the  extension,  and  its  contribution  of  busi- 
ness to  the  old  road,  and  no  more.  And  that  this,  and  nothing 
more  than  this,  was  the  precise  understanding  of  the  parties,  and 
the  declared  interpretation,  of  these  clauses  of  the  trust  deed,  ap- 
pears^ in  very  terms,  in  the  eleventh  article  of  the  covenant^  where 
B.— IL  28 
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it  is  provided,  that  if  the  certificates  be  not  paid,  the  holders 
may,  themselves,  require  a  sale  of  the  extension,  or  may  require 
the  company  to  operate  and  maintain  the  extension,  upon  the 
same  conditions  and  provisions  for  the  '^  application  of  the  net 
receipts  therein  arising,"  for  a  farther  term  of  twenty  years.  It 
was  net  receipts,  i.  e.,  the  balance  of  the  receipts,  over  and  above 
the  expenses,  which,  the  whole  scope  of  the  arrangement  contem- 
plated, should  be  secured  to  the  certificate-holders,  for  the  pay- 
ment of  interest 

And  this  they  have  received  by  the  manner  the  receipts  have 
heretofore  been  accounted  for. 

Cotemporaneous  exposition,  of  the  meaning  of  the  contract,  was 
given  by  the  parties  in  conformity  with  these  views. 

The  construction  of  the  contract  now  claimed,  involves  the 
company  not  only  in '  the  loss  of  the  expenses  of  operating  the 
extension  while  the  certificate  are  running  to  maturity,  but,  as 
the  case  miay  be,  during  the  continuance  of  the  charter  of  the 
company,  notwithstanding  the  certificate-holders  may  cause  the 
extension  to  be  sold,  and  the  company  lose  all  title  thereto,  since 
they  may  still  be  required  to  maintain  and  operate  the  same  for 
the  ben^t  of  the  purchasers. 

These  seem  to  me  strong  reasons  for  rejecting  the  construction 
of  the  contract  for  which  the  plaintiff  contends,  and  for  believing, 
that  neither  the  defendants,  nor  the  parties  with  whom  they  con- 
tracted, ever  contemplated  any  such  construction,  or  agreed  to  any 
contract  understood  to  bear  such  an  interpretation. 

The  conclusions  of  my  brethren,  however,  on  this  subject,  are 
controlling ;  and  if  I  were  to  confine  my  attention,  solely,  to  the 
reading  of  the  fourth  and  fiflh  articles,  I  should  be  constrained 
to  say,  their  views  were  most  in  accordance  with  their  literal  in- 
terpretation. 

Judgments  affirmed  with  costs. 
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Adbiah  H.  Mullsb,  Plaintiff  and  Bespondent  v.  John  T.  B. 

Maxwell,  Defendant  and  Appellant 

L  Wfami  the  written  termi  of  a  nle  of  a  leeie  of  reel  estate  for  a  period  of  fifteen 
yean  are,  that  "the  leasee  will  pay  the  anetioneer  his  fee  of  f  10,  for  eaeh  yesr» 
being  $160,  in  eash,  this  day,"  and  the  person  purchasing,  at  the  time  of  saeh 
purchase,  signs  a  paper-writing,  (at  the  foot  of  such  written  terms,)  which 
statesj,  that  he  has  leased  snoh  real  estate  for  the  som  of  $8150  per  annum,  and 
"  agrees  to  comply  with  the  terms  aboTe  set  forth  ;*  the  auctioneer,  (a  lease  of 
the  premises  having  been  made  to,  and  accepted  by  such  purchaser,)  may  main- 
tain an  action  in  his  own  name,  against  the  purchaser,  to  recorer  such  fees. 

2.  The  purchaser,  in  each  a  case,  by  force  of  the  terms  of  sele,  and  of  his  agree- 
ment to  comply  therewith,  promises  to  pay  the  auetloneer's  fees  directly  to  the 
auctioned.  The  grant  of  the  lease  to  the  purchaser,  and  his  acceptance  of  it» 
are  a  sufficient  consideration  for  the  promise.  The  auctioneer  is  the  actual 
party  in  interest,  as  promisee,  and  alone  entitled  to  receive  the  fees^  and  may 
sue,  in  his  own  name,  to  recover  thenu 

(Before  Boswobtm,  HomcAir,  Siostoir,  and  Woonsuiv,  J.J.) 
Heard,  Dec  12 ;  decided,  19, 1867. 

This  is  an  appeal  by  the  defendant.  Maxwell,  from  an  order 
made  at  Special  Term,  Noyember  10,  1856,  overruling  his  de- 
marrer  to  the  plaintiff's  complaint 

The  complaint  states,  that  "  the  plaintiff  heretofore,  and  on  or 
aboat  the  26th  day  of  February,  1866,  was  employed  as  auction- 
eer, by  Messrs.  Thompson,  the  owners  of  the  premises  hereinafter 
mentioned,  or  persons  entitled  to  make  the  lease  hereafter  men- 
tioned, to  offer,  at  public  auction,  in  the  Merchants'  Exchange,  in 
the  City  of  New  York,  a  certain  lease  or  right  to  have  a  lease  of 
the  premises  No.  88  Wall  street,  in  the  City  of  New  York,  under 
the  terms  of  sale  and  written  conditions,  a  true  copy  of  which  is 
hereto  annexed,  marked  A ;  that,  at  the  time  and  place  aforesaid, 
the  plaintiff  as  such  auctioneer,  offered  said  lease  and  right  to 
take  a  lease  at  public  auction,  under  the  aforesaid  terms  and  con- 
ditions, which  were  then  and  there  read  and  announced  as  the 
terms  and  conditions  upon  which  said  lease  was  offered,  and  the 
defendant  then  and  there  bid  and  agreed  to  pay  the  yearly  rent 
of  eighty-one  hundred  and  fifty  dollars  for  said  lease,  under  said 
terms  and  conditions;   and  the  rights  offered,  and  the  benefits 


856  CASES  IN  THE  SUPEMOB  COUBT. 

MiiUer  T.  MazweU. 

mentioned  in  said  terms  and  conditions  were  thereupon  struck 
down  to  the  defendant,  who  thereupon  subscribed  a  memorandum 
annexed  to  said  terms  and  conditions,  a  true  copy  of  which  is 
hereto  annexed,  marked  B;  and  the  defendant^  in  consideration 
of  the  premises  and  the  agreement  of  the  aforesaid  employer  of 
the  plaintiff,  to  execute  and  deliver  the  lease  mentioned  in  said 
memorandum,  then  and  there  made  with  him,  agreed,  at  the  samo 
time,  to  take  such  lease,  and  flilfil  the  said  terms  and  conditions 
mentioned  in  said  memorandum,  on  his  part^  and  further  agreed 
with  the  plaintiff's  said  employer,  and  also  with  the  plaintiff,  to 
pay  to  the  plaintiff  the  sum  of  one  hundred  and  fifty  dollars,  for 
his  services  in  the  matters  aforesaid,  in  cash,  on  the  day  of  sale ; 
that  the  plaintiff,  and  also  his  said  employer,  has  fulfilled  all  the 
conditions  precedent  of  said  agreement^  on  his  part,  and  the  lease 
mentioned  in  said  memorandum  has  been  given  to  the  defendant| 
or  his  assignee,  or  nominee,  prior  to  the  commencement  of  this 
action ;  but  that  the  defendant  has  not  paid  the  sum  of  one  hun* 
dred  and  fifty  dollars,  so  agreed  by  him  to  be  paid  to  the  plaintiff, 
in  and  by  said  terms  and  conditions,  and  his  subjoined  memoran- 
dum, though  the  same  has  been  demanded  from  lum,  but  the  same 
remains  wholly  due  and  unpaid. 

"Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant in  this  action,  for  said  sum  of  one  hundred  and  fi%^  dol- 
lars, and. interest  thereon,  from  the  26th  day  of  February,  A.  D., 
1856." 


"  Terms  of  Sale  o/Zease^  88  Wall  Street 

"  The  lots,  with  the  buildings  thereon,  Ko.  88  Wall  street^  will 
be  leased  for  fifteen  years,  from  1st  day  of  May,  1856,  at  so  much 
per  annum,  payable  quarterly  on  the  usuU  quarter-days. 

"  The  lessee  will  be  required  to  covenant  to  pay  all  taxes  and 
assessments,  including  the  Croton  water  tax,  from  the  1st  day  of 
May,  1856,  during  the  whole  term  of  said  lease. 

"  The  lessee  is  to  have  the  privilege  of  making  any  alterations  in 
the  building,  which  shall  be  left  on  the  premises  at  the  expiration 
of  said  lease.  Satisfactory  security  is  to  be  given  by  the  lessee,  if 
required  by  the  lessor,  for  the&ithful  fulfilment  and  performance 
of  all  the  covenants  of  the  lease.    The  parties  taking  the  lease 
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must  be  prepared  to  execute  the  papers  on  or  before  the  4th  of 
March  next,  at  the  oflEioe  of  Anson  Livingston)  No.  62  John  street, 
who  will  give  all  necessary  information  as  to  title. 

"  The  lessee  wiU  pay  the  auctioneer  his  fee  of  $10  for  each  year, 
being  $160,  in  cash,  this  day. 

''DaJted  New  York,  Feb.  26, 1856. 


B. 

'' I  have  leased  the  premises,  No.  88  Wall  street,  for  the  sum  of 
$8150  per  annum,  and  agree  to  comply  with  the  terms  above  set 
forth.  John  T.  B.  Maxwell." 

''New  York,  Feb.  26,  1856." 

The  defendant  demurred  to  the  complaint,  on  the  ground  that 
it  '*  does  not  state  facts  enough  to  constitute  a  cause  of  action." 
The  demurrer  specified,  as  reasons  for  the  insufficiency  of  the 
complaint,  the  several  propositions  contained  in  the  points  made 
by  the  appellant,  on  the  argument  of  the  appeal. 

On  the  argument  of  the  demurrer,  at  Special  Term,  an  order 
was  made  "  that  the  plaintiff  have  judgment  on  the  said  demur- 
rer, unless  the  defendant  answers  within  twenty  days  after  service 
of  a  copy  of  this  order,  and  pays  to  this,plaintiff  $22,  costs  of  the 
said  demurrer." 

From  that  order,  the  present  appeal  is  taken. 

R  E.  Mount^  Jr.^  for  defendant^  tbe  appellant 

I.  The  written  instrument,  upon  whicb  this  action  is  brought, 
is  void,  because — ^1.  It  is  not  subscribed  by  the  parties  by  whom 
the  lease  was  to  have  been  executed ;  nor  do  their  names  appear 
therein.  (2  R  S.  185,  §  8,  orig.  edit.)  2.  It  expresses  no  con- 
sideration. 8.  It  is  not  mutual :  the  defendant  could  have  no 
claim  or  right  of  action  agaii;u3t  the  plaintiff.  {Champlin  v.  Ptxaiah^ 
11  Paige  R.  405;  McWhcrrter  v.  McMahm,  10  Paige  R  886; 
Townsend  v.  Hubbard,  4  Hill  R  851.) 

IL  The  contract  is  entire,  and  not  divisible ;  and  if  void  in 
part,  it  is  void  altogether.  {King  v.  Brown^  2  Hill  R  485 ;  Thay* 
er  V.  Rxk,  18  Wend.  R  53.) 
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in.  The  agreement,  if  any,  was  made  with  the  owners  of  the 
premises,  and  this  action  should  have  been  in  their  name. 

lY.  If  the  instrament  be  divisible,  and  allowing  one  action 
thereon  for  the  benefit  of  the  lessors,  and  another  bj  the  plaintiff 
for  his  fees,  even  then,  the  fulfilment,  by  the  defendant,  of  one 
part,  does  not  take  the  case  out  of  the  statute.  ' 

y.  The  instrument  was  not  made  valid  by  the  subsequent  ful- 
filment of  any  part  of  it.  It  had  no  reference  to  any  future  con- 
sideration, and  if  void  at  the  time  of  its  execution,  it  was  void  for 
all  times :  a  fortiori^  if  the  alleged  undertaking  with  the  plaintiff 
is  to  be  considered  as  independent. 

YI.  The  payment  of  the  plaintiff's  fees  is  not  one  of  the 
"  terms  of  the  lease,"  expressed  in  ihe  instrument. 

VII.  The  services  of  the  plaintiff  were  a  past  consideration 
when  the  defendant  signed  the  instrument,  and  arose  out  of  his 
engagement  with  his  principal.  The  undertaking  of  the  defend- 
ant, therefore,  is  to  answer  for  the  debt  of  another,  and  should 
express  the  consideration.    (2  B.  S.  185.) 

Weeks  and  De  Forest^  for  respondent 

I.  Upon  the  facts  stated  in  the  complaint,  independently  of  the 
averment  of  an  express  promise,  the  defendant  became  liable  to 
pay  the  plaintiff  as  soon  as  the  lease  was  struck  down  to  him. 

II.  The  complaint,  in  addition,  sets  forth  an  independent  agree- 
ment, for  sufficient  consideration,  made  directly  between  the  de- 
fendant and  plaintiff,  to  pay  the  latter. 

lU.  The  promise  set  forth  is,  to  pay  the  plaintiff  for  his 
services  as  auctioneer,  etc.;  and,  being  for  the  benefit  of  the 
plaintiff,  he  is  the  proper  party  to  sue  upon  it.  {Schemerham  v. 
Vanderhe^den,  1  Johns.  Beporta,  138 ;  Ellwood  v.  Jfoni,  6  Wend. 
235 ;  Brewer  v.  Dyer,  7  Gushing,  338.) 

lY.  Taking  the  entire  complaint  together,  it  appears  that,  be- 
fore making  the  lease,  it  was  well  understood  between  the  parties, 
that  the  person  who  received  it  was  to  pay  the  plaintiff  his 
stipulated  fees.  The  defendant,  having  accepted  the  lease  upon 
this  understanding,  is  bound  to  pay  the  $160,  as  part  of  the  con- 
sideration-money. 
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By  the  Ooubt.  Slosson,  J. — Whether  the  memorandum, 
amiexed  to,  and  forming  part  of  the  complaint|  was  a  suffident 
memorandum,  within  the  statute  of  frauds,  to  bind  the  owner  of 
the  premises  to  make  the  lease,  in  pursuance  of  the  sale  at  auc- 
tion, it  being  signed  neither  by  the  owner  nor  by  a  duly  author- 
ized agent^  is  not  a  question  which  can  be  raised  on  this  demurrer ; 
since  the  owner  has  actually  executed  the  lease  to  the  defendant, 
upon  the  terms  upon  which  the  premises  were  bid  off  by  him. 

Had  the  memorandum  been  actually  signed  by  the  owner,  or 
by  the  plaintiff  as  his  lawfully  authorized  agent,  it  would,  though 
not  signed  by  the  defendant,  have  bound  the  latter,  and  have 
created,  in  respect  to  the  auctioneer's  fees,  a  privity  of  contract 
between  him  and  the  pUdntifi^  which  would  have  entitled  the  lat> 
ter  to  sue  for  the  fees,  in  his  own  name.  {Bbcciker  v.  jFVanklin^ 
2  £.  D.  Smith,  R  93.) 

But  the  memorandum  is  actually  signed  by  the  defendant,  and, 
by  it,  he  expressly  agrees  to  pay  the  auctioneer  the  fees  for  which 
he  now  sues.  Whether  this  be  treated  as  a  stipulation  with  the 
owner,  to  pay  the  auctioneer,  or  with  the  auctioneer  himself,  in 
either  case,  the  latter  may  sue  for  them  in  his  own  name. 

The  argument,  that  the  owner  of  the  premises  was  not  bound 
by  the  memorandum,  and  therefore,  the  defendant  is  not  bound, 
is  answered  by  the  fSsu^  before  adverted  to,  that  the  owner  has 
complied  with  the  terms  of  it,  and  executed  the  lease. 

The  defendant  cannot  now  object  to  its  sufficiency,  both  par^ 
ties  having  acted  under  it,  and  the  defendant  having  received  the 
benefit  of  it 

Besides,  the  complaint  alleges  a  distinct  agreement,  by  the  de- 
fendant, with  the  plaintiff,  to  pay  the  fees  in  question,  for  his  ser- 
vices as  auctioneer,  and  that  the  services  were  rendered. 

This  the  demurrer  admits.  Such  a  promise,  would  not  be  a 
promise  to  pay  the  debt  of  another,  but  an  original  undertaking 
of  the  defendant  himself  and  would  be  good,  though  not  in 
writing. 

In  every  aspect,  the  demurrer  is  not  well  taken. 

The  order  must  be  affirmed. 

Affirmed  accordingly. 
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James  Boss  and  William  Newell,  Plaintifib  and  Bespondents, 
V,  Oeorge  £.  West,  Defendant  and  Appellant 

1.  If  on«  partner,  upon  a  dissolution  of  his  6nn,  assigns,  to  his  co-partners,  all  his  in- 

terest  in  all  the  property  and  assets  of  the  firm,  and  covenants  not  to  interfere 
with  the  coUeetioB  of  the  debta  owing  to  the  firm,  and  snbaeqaently,  for  a  Tala- 
able  consideration  received  by  himself,  settles  and  receipts,  as  paid  to  him,  one 
of  the  debts  so  assigned,  an  action  will  lie  against  him,  at  the  soit  of  his  co- 
partners, to  recoTor  the  amount  of  such  debt 

2.  It  is  no  answer  to  such  action,  that  the  original  debtors  might,  notwithstanding 
such  settlement,  be  sued  by  his  eo-partners  to  recover  such  debt,  on  the  ground, 
tiiat  no  money  was  paid  or  property  delivered  on  such  settlement,  but  that  the 
defendant  receipted  the  debt,  as  paid  to  him,  on  receiving  from  such  debtors  a 
recfipt  that  he  had  paid  to  them,  in  full,  a  debt  of  an  equal  amount  which  he, 
individually,  owed  to  them. 

8.  The  Courts  at  General  Term,  on  an  appeal  from  a  jadgment  rendered  at  Special 
Term,  or  entered  on  the  report  of  a  referee,  camiqt  look  into  the  qaustion, 
whether  a  previous  order,  requiring  the  defendant  to  be  arrested  and  held  to 
bail  in  the  action,  was  properly  granted. 

(Before  Dubr,  Cb.  J.  and  Hopfman  and  Piebsxpont,  J.  J.) 
Heard,  Jan.  6 ;  decided,  Jan.  80,  1868. 

The  complaint  alleges,  that  on  or  before  the  20th  of  October, 
1854,  the  plaintiff  Newell  and  the  defendant  were  partners  in 
business,  and  as  such,  had  divers  assets;  and  that  on  that  day, 
the  defendant,  for  value  received,  sold  and  assigned  to  the  plain- 
tiffs, jointly,  *'all  his  interest  in  each  asd  every  of  said  assets,  and 
in  sJl  the  partnership  property ;  and  among  Said  assets,  so  sold  and 
conveyed,  was  an  account  and  demand  against  the  firm  of  Blood- 
good  k  Bouse,  for  the  sum  of  $287.97,  due  and  owing  said  co- 
partnership ;  and  after  said  conveyance,  and  on  or  about  the  5th 
of  December,  1854,  the  defendant  received  and  collected,  from 
said  Bloodgood  &  Bouse,  the  said  sum  of  $237.97  in  full  of  said 
account,  and  receipted  for  and  discharged  the  same  without  the 
authority  of  the  plaintifGs ;  and  though  often  requested,  has  not 
paid  the  said  moneys  so  collected,  nor  any  part  thereof,  but  is  still 
indebted  therefor,"  and  prays  judgment  for  $287.97,  with  interest 
from  December  5,  1864. 

The  answer  admits  the  transfer  by  West,  to  the  plaintiff,  of  his 
interest  in  tbe  partnership,  and  alleges  it  was  a  limited  partner- 
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ship;  that  Boss  was  the  special  partzier,  and  that  it  oontiniied 
until  the  Ist  of  Jannaiy,  1866.  It  puts  at  issue  the  allegations 
as  to  Bloodgood  &  Bouse  being  debtors  of  the  firm,  and  as  to  the 
settlement  of  their  alleged  debt  It  sets  up  matters  by  way  of 
counter-claim,  and  prays  judgment  against  the  plaintt£&  for 
$12,300,  with  interest  from  the  20th  of  October,  1864 

The  action,  being  at  issue,  was  referred  to  a  referee,  to  be  tried 
and  decided  by  him.  On  the  trial,  among  other  evidence,  there 
was  produced  a  written  and  sealed  agreement,  dated  October  20th, 
1864^  signed  by  all  the  parties  to  this  action,  which  recited,  that 
the  three  were  partners,  ihai  the  plaintiff  had  purchased  West's 
interest,  and  by  which  said  agreement,  he  sold  and  assigned  to 
them  all  his  interest  in  the  property  and  assets  of  the  firm,  and 
covenanted  that  he  would  '*not  use  the  partnership  name  or 
credit  in  liquidation,  or  for  any  other  purpose  whatever."  The 
referee's  report,  exclusive  of-  its  recitals,  reads  thus,  viz : — 

"  I  find,  that  all  the  facts  stated  in  the  complaint  in  this  action 
are  true,  as  therein  stated ;  that  the  manner  in  which  the  defend* 
ant  received  and  collected  from  the  firm  of  Bloodgood  &  Bouse, 
the  sum  mentioned  in  said  complaint,  was  by  receiving  firom  the 
firm  of  Clement  &  Bloodgood,  who  were  in  the  habit  of  paying 
the  bills  of  Bloodgood  &  Bouse,  a  receipt  and  discharge  of.  a  simi* 
lar  amount  of  indebtedness,  due  firom  the  defendant  to  said  Clem* 
ent  &  Bloodgood,  and  thereupon  giving,  a  receipt  for  said  sum  due, 
from  Bloodgood  &  Bouse,  to  the  firm  of  West  &  Kewell,  and 
signing  the  name  of  West  k  Newell  to  such  receipt 

*'I  further  report,  that  the  counsel  for  the  defendant,  with  the 
assent  of  the  counsel  for  the  plaintifb,  voluntarily  withdraws  the 
counter-claim  set  up  in  the  answer,  without  prejudice  to  his  right 
to  avail  himself  of  the  same  in.  another  action. 

"  I  find,  as  matter  of  law,  from  the  foregoing  facts,  that  the 
plaintifib  are  entitled  to  recover,  from  the  defendant  in  this  action, 
the  amount  claimed  in  the  said  complaint,  with  interest  firom  the 
6th  day  of  December,  1854^  amounting  to  $36.78,  and  making,  in 
the  aggregate,  for  principal  and  interest,  the  sum  of  $274.76. 

"  I  do,  therefore,  decide,  adjudge  and  report,  that  the  plaintiffs 
in  this  action,  are  entitled  to  recover,  from  the  defendant,  tiie  said 
soxE  of  $274.76,  together  with  the  costs  of  this  action. 
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"All  of  which  is  respectfully  submitted. 
"  Dated  New  York,  February  20th,  1857." 

When  the  plainti£b  rested  their  case,  the  defendant's  counsel 
moyed  that  the  complaint  be  dismissed,  and  a  report  made  in  fa- 
vor of  the  defendant  on  the  grounds — 

1st.  That  there  was  no  conversion  of  money  or  property  of  the 
plaintiffs  proved. 

2d.  That  the  complaint  sets  forth  that  the  defendant  received 
and  collected  from  Bloodgood  &  Bouse  the  money:  whereas  the 
evidence  of  the  plainti£&  is,  that  the  amount  of  the  receipt  given 
by  West  was  credited  by  the  witness,  Clement,  upon  the  claim 
yAAch  Clement  &  Bloodgood  held  against  West ;  and  that  there  is 
a  failure  of  proof  on  the  part  of  the  plaintiffs. 

8d.  That  the  defendant  received  no  money  or  other  valuable 
consideration  of  Bloodgood  &  Bouse,  or  of  Clement  k  Bloodgood ; 
the  original  indebtedness  remains  intact,  and  the  giving  and  cred- 
iting of  the  receipt,  made  by  West^  upon  an  individual  debt,  is 
not  a  new  consideration. 

4th.  Such  act  cannot  be  construed  into  a  tortious,  or  fiduciary 
transaction. 

The  referee  denied  the  motion,  and  the  defendant's  counsel  ex- 
cepted. 

Judgment  having  been  entered  on  the  report,  the  defendant  ap- 
pealed from  the  judgment,  to  the  General  Term. 

Geo.  Shea,  for  defendant,  the  appellant,  made  and  argued  the 
following  points : — 

I.  The  complaint  states  that  the  defendant  *'  received  and  col- 
lected," of  Bloodgood  &  Bouse,  money.  The  evidence  is,  that  the 
amount  named  in  the  receipt  given  by  the  defendant  was,  in  form, 
passed  by  the  witness  to  the  credit  of  West,  upon  the  claim  which 
Clement  &  Bloodgood  held  against  the  defendant  individually. 
There  is  a  failure  here  of  proof.    (Code,  §  171.) 

n.  The  evidence  does  not  prove  the  conversion  of  any  tan* 
gible  property  of  the  plaintiffs,  or  any  injury  done  to  the  plain- 
tiff's interests.  1.  West,  as  partner,  or  assumed  agent,  was  pos- 
sessed of  no  power  to  create  or  dischai^  a  partnership  liability 
or  claim,  when  it  was  for  the  manifest  purpose  of  being  credited 
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theref6r  upon  a  past  individoal  indebtedneBS.  2.  Clement  k 
Bloodgood  parted  with  notiiiDg  for  the  receipt  {SteuHxrt  y.  Smallj 
2  Barbour'B  &  0.  R.  666.) 

in.  This  action  cannot  be  said  to  be  brought  upon  the  theory 
that  the  plaintifb  hare  waived  the  alleged  tort  and  fraud,  and  rest 
their  claim  on  the  assumption  that  West  was  authorized  to  do  the 
act  stated,  as  their  agent  They  expressly  disclaim  any  such 
waiver,  the  complaint  stating  that  the  defendant  acted  "  without 
the  authority  of  the  plaintiflSs."  There  is  no  ratification  or  adop- 
tion of  his  act 

IV.  This  action  can  only  be  maintained  by^  predicating  it  up- 
on  the  idea  that  the  agent  has,  by  such  act,  discharged  the  plain- 
tiff' claim  against  Bloodgood  &  Bouse.  The  plaintiflb  properly 
place  their  right  of  action  on  such  idea.  {Beardsley  v.  Boot^  11 
John.  R  465.)  1.  The  plaintiff'  right  to  recover  of  Bloodgood 
&  Bouse  remains  intact  They  have  not  lost  or  gained  any  thing 
by  the  nugatory  act  of  West  {Underwood  v.  NichoUa^  33  Law 
and  Equity  R  321 ;  Dob^  et  alj  v.  Hodsey^  16  Johns.  B.  34 ;  Oram 
V.  Oadivelly  6  Cowen  R  489.)  It  is  a  good  defence,  that  the  mis- 
conduct of  the  agent  has  been  followed  by  no  loss  or  damage  to 
the  principal ;  for  the  rule  then  applies,  that  although  it  is  a 
wrong,  yet  it  is  without  damage,  and  to  maintain  an  action,  both 
must  concur.    (Story  on  Agency,  §  236.) 

Y.  The  defendant  is  not  estopped  £rom  id^vailing  himself  of 
the  real  nature  of  the  alleged  act,  as  proved  by  the  plaintiff.  1. 
The.  plainti£&  have  not  been  induced,  on  the  fidth  thereof,  to  alter 
their  condition  in  relation  to  Bloodgood  &  Bouse ;  they  have  not 
acted  upon  it    (1  Greenleaf 's  ^v.  §  209.) 

YL  If  there  has  been  any  interference  with  the  rights  of  the 
plaintiffs  herein,  such  act,  as  proved,  cannot  be  construed  into  a 
tortious  or  fiduciary  transaction.  The  action  should  have  been 
brought  upon  the  covenants  in  the  bill  of  sale.  {Masters  v.  J^rai" 
ton,  7  Hill,  101.) 

C.  A.  Nkhjols^  for  respondents. 

By  the  Coubt.  Hoffman,  J. — ^The  defendant  having  sold, 
(for  its  full  value  as  we  must  assume,)  his  whole  interest  in  the 
assets  of  the  firm  of  which  he  was  a  member,  and  having  cove- 
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nanted  not  to  use  the  port^ersliip  name,  in  liquidation  or  other- 
wise, gives  a  receipt  to  debtorerto  'die  firm  for  the  amoont  of  the 
demand ;  and  gives  it  in  the  partnership  name.    - 

That  receipt  is  so  expressed  aa  to  justify  the  plaintiSb  in  sup- 
posing that  the  money  was  actually  paid  bj  the  debtors,  so  as 
fully  to  exonerate  them,  and  as  the  firm  had  not  then  expired 
according  to  its  original  limitation,  and  no  proof  was  given  of  the 
debtors'  knowledge  of  its  actual  dissolution,  the  plaintLflb  could 
not  but  conclude  that  the  debtors  were  fully  discharged.  They, 
therefore,  brought  their  action  against  the  defendant  to  compel 
payment  of  the  amount  thus  received  by  him. 

It  turns  out,  upon  the  trial,  that  the  defendant  owed  these 
debtors,  on  his  own  individual  account,  a  sum  of  money  exceeding 
their  indebtedness  to  the  firm,  and  he  was  credited  by  them  with 
the  amount  of  the  latter  debt  on  that  individual  account  It 
may  be  noticed,  that  although  the  personal  debt  was  to  Clement 
&  Bloodgood,  it  is  treated  by  both  parties  jus  the  same  as  if  it  had 
been  to  Bloodgood  &  Bouse. 

No  money  passed  at  the  settlement;  nothing  but  receipts.  The 
claim  was  f6r  groceries  furnished  to  West's  family. 

It  may  be  that  Bloodgood  &  Bouse,  being  parties  to  the  trans- 
action of  thus  attempting  to  liquidate  their  debt  to  the  firm,  were 
not  effectually  discharged.  But  this  was  a  matter  for  the  action 
of  the  plaintiff,  who  were  clearly  at  liberty  to  repudiate  the  re- 
ceipt^ or  to  ratify  it  They  do  ratify  it^  when^  with  knowledge  of 
the  facts,  they  proceed  with  this  action  against  the  defendant,  and 
demand  a  judgment  for  the  amount,  as  an  amount  in  his^  hands 
received  from  their  debtors.  To  ^rmit  the  defendant  to  set  up 
as  a  drfence,  that  although  he  obtained  full  value  from  the  debtors 
for  the  receipt  he  gave,  they  remain  liable,  and  he  is  not,  would 
be  to  enable  him  to  commit  a  fraud  against  one  or  the  other  party, 
and  to  sanction  it 

We  cannot  hesitate  in  affirming  the  decision  of  the  referee^ 

It  has  been  suggested,  that  the  defendant  is  now  under  an  9rder 
of  arrest  obtained  at  the  commencement  of  the  action.  It  is  in- 
sisted, that  if  the  ground  on  which  the  action  is  sustained,  is 
merely  his  violation  of  his  covenant,  and  reception  of  money,  or 
its  equivalent,  to  the  plaintiflb'  use,  an  arrest  could  not  be  sup- 
ported.   And  also  that  an  execution  against  the  person  could 
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issue,  as  of  oourse,  upon  the  baab  of  the  order  of  arrest  remaining 
in  force  after  the  return  of  one  against  the  property.  {Cbrtvin  y. 
Fredand,  2  Selden,  560.    Code,  §  288.) 

We  apprehend  that  the  General  Term  cannot  make  an  order 
in  the  matter.  If  anj  redress  can  be  bad,  either  before  or  upon 
the  execution  which  may  be  issued,  it  must  be  sought  elsewhere.* 

Judgment  affirmed  with  costs.  ^ 


Phoebb  C.  Bboweb,  by  her  next  friend,  Plaintijf  t;.  John 

Obseb,  Sheriff  etc.,  Defendant 

1.  It  is  irregnlftr  to  take  •  Terdiet  eabjeot  to  the  qfdoion  of  the  Court  ftt  General 
Tenn,  when  tiiere  are  h/^  to  be  eettled  npoo  eontradietory  or  donbtftd  tea- 
tiiaony. 

%  The  General  Term  has  no  rights  of  itulf,  to  deduce  iaets  from  evidence,  in  order 
to  found  a  judgment 

8.  The  amendment,  in  1867,  of  the  888d  section  of  the  code,  has  not  raried  this 
rule,  or  established  another,  in  relation  to  proceedings  that  may  be  had  at  the 
trial,  or  in  relation  to  the  powers  and  duties  of  the  Court  at  General  Term. 

(Before  Homuii  and  Fknixroirr,  J.  J.) 
Heard,  Jan.  18th;  decided,  Jan.  80th,  186& 

This  case  comes  before  the  Court,  on  a  verdict  taken  for  the 
plaintiff,  valuing  the  property  in  question  at  the  sum  of  $200, 
subject  to  the  opinion  of  the  Court  at  General  Term,  with  liberty 
to  the  Court  to  enter  judgment  of  dismissal,  and  with  liberty  to 
either  party  to  turn  the  case  into  a  bill  of  exceptions. 

The  cause  was  tried  in  May,  1854,  be&re  the  late  Chief-Justice 
Oakley,  and  a  jury.    Certain  exceptions  were  taken  by  the  de« 


*  The  papers  on  which  the  appeal  was  heard,  do  not  disclose  the  grounds  on 
which  the  order  of  arrest  was  made,  nor  that  any  sneh  order  had  heen  granted. 
An  order  of  arrest  may  be  granted  for  causes  having  no  eonneotion  with  the  nature 
of  the  plaintiffiif  cause  of  action,  or  the  grounds  on  which  his  right  to  reeoTcr  is 
placed.  (Code^  §  179,  sub.  6.)  An  order  of  arrest  can  be  vacated,  by  a  motion 
under  §  204,  and  by  an  appeal,  from  the  order  denying  such  motion,  taken  under 
§  849  of  the  Code,  and,  probably,  by  no  other  mode  of  proceeding: — ^Rxr. 
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fendant  to  his  rulings,  in  rejecting  testimonj,  wbich  were  not 
pressed  on  the  argument^  and  which  the  Gour^  at  General  Term, 
thought  were  clearly  untenable. 

The  facts  are  these :  The  plaintiff  intermarried  with  one  Abra- 
ham Brower,  in  the  month  of  August,  1848.  On  the  24th  of 
March,  1849,  her  husband  went  to  California,  where  he  resided 
until  1861,  when  he  returned  to  New  York,  and  has  lived  with 
his  wife,  the  plaintiff  ever  since. 

The  plaintiff  had,  for  many  years  prior  to  her  marriage,  kept 
a  boarding-house,  in  Green  street,  and  elsewhere.  In  May, 
1849,  she  moved  to  Mulberry  street,  and  took  a  lease  of  the 
premises,  in  her  own  name,  for  two  years.  Her  husband  was 
then  absent 

In  August^  1849,  one  Thompson  sold  a  piano  to  the  plaintiff, 
for  the  sum  of  $240.  The  purchase-money  was  adjusted,  by 
crediting  him  with  a  board-bill  he  had  incurred  with  the  plain- 
tiff^ of  about  $60,  and  an  agreement,  that  he  should  board  out 
the  balance,  which  he  did.  The  $60  had,  no  doubt,  accrued  for 
board  after  the  marriage. 

The  piano  was  used  in  Mulberry  street^  for  the  period  that  the 
plaintiff  remained  there,  and  was  carried  with  her  where  she  re- 
moved. 

About  the  18th  day  of  October,  1858,  the  Sheriff  of  the  County 
of  New  York,  the  present  defendant,  received  an  execution  upon 
a  judgment  obtained,  in  favor  of  L.  &  J.  R  IngersoU,  against 
Abraham  Brower,  the  plaintiff's  husband ;  and,  under  such  exe- 
cution, he  levied  upon  the  piano.  The  judgment  was  upon  a 
debt  contracted  before  the  marriage. 

The  testimony  of  John  B.  IngersoU  was  taken,  as  to  certain 
admissions  of  Mrs.  Brower,  the  plaintiff,  of  having  received 
money  from  her  husband,  in  California,  to  pay  for  a  piano,  which 
is  particularly  stated  in  the  opinion. 

J.  J£  Van  OoUj  for  plaintiff. 

A.  J,  Vanderpoelj  for  defendant 

By  THB  CouBT.  Hoffman,  J. — A  similar  question  to  that 
which  arises  in  the  present  case,  has  been  before  the  Court,  in  the 
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late  cases  of  Freeman  v.  Orser^  (6  Duer,  476,)  and  Burger  v.  WkUe^ 
(November  Term,  1857,  Ante  p.  92.)  Under  what  circum- 
stances, property,  resulting  firom  the  earnings  and  labor  of  a  wife, 
can  be  exempt  £rom  seizure  bj  the  husband's  creditors,  is  the 
point  there  and  here  raised.  Whether  the  present  case  would  be 
governed  bj  the  one  or  the  other  of  those  decisions — ^whether  it 
would  fall  within  the  general  principle  of  the  former,  or  the  ex- 
ception established  in  the  latter,  would  require  a  careful  analysis 
of  both,  and  comparison  of  the  &cts.  We  are  not  called  upon 
to  determine  this  question,  for  there  is  one  point  which  compels 
us  to  send  the  case  back  for  a  new  trial. 

The  verdict  was  taken  by  consent^  subject  to  the  opinion  of  the 
Courts  with  liberty  to  dismiss  the  complaint  This  course  is  per- 
mitted by  the  Code,  when,  upon  a  trial,  the  case  presents  only 
questions  of  law.  In  that  case,  judgment  may  be  given  at  the 
General  Term.    (§  265.) 

All  this  presupposes  settled,  or  undisputed  &ct8.  It  is  con- 
trary to  the  theory  of  a  trial  by  jury,  and  unwarranted  by  the 
Code,  to  take  a  verdict,  subject  to  the  opinion  of  the  Court,  when 
facts  are  to  be  deduced  from  disputable  or  uncertain  evidence.* 

We  do  not  understand,  that  the  amendment  made  in  1857,  to 
the  SS8d  section  of  the  Code,  varies  this  rule.  It  directs  a  con- 
cise statement  of  the  &cts,  upon  which  the  questions  or  conclu- 
sions of  law  arose,  to  be  prepared  by  the  Court,  (of  course,  at 
General  Term,)  and  be  filed  with  the  judgment  roll.  But  those 
fisuits  must,  we  presume,  have  come  before  the  General  Term,  as- 
certained and  settled,  or  admitted  in  the  usual  manner,  or  be  es- 
tablished by  evidence  to  which  there  is  no  contradiction,  and  the 
force  and  effect  of  which  is  not  doubtfuL  This  statement  is  made 
"for  the  purposes  of  a  review  in  the  Court  of  Appeals,"  and  for 
such  purposes  only.  (Laws  of  1857,  chap.  723,  §  11,  as  amended, 
sub.  2,  and  §  888,,  as  amended.)  It  is  not  a  statement  of  facts 
found  by  the  Court  upon  doubtful  or  conflicting  evidence,  but  a 
summary  of  the  facts,  in  relation  to  which  there  is  no  doubt  or 
dispute,  out  of  which  &ct8  the  questions  of  law  arise,  which  the 
Court  is  called  on  to  determine,  and  which  alone  they  decide. 

Now,  Ingersoll  swore  positively  to  admissions  of  the  plaintiff, 

•  CM  T.  Camuh,  (16  N.  Y.  R.  602.)    OUUrt  t.  Bwh,  (Id.  606.) 
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that  she  had  received  money  ($250)  fiom  her  husband  in  Califor- 
nia,  and  that  the  piano  seized,  belonged  to  her  husband.  He  also 
stated,  that  she  said  she  had  paid  for  the  piano  with  money  re- 
ceived fix>m  him. 

Now  this  would  not  be  true,  in  &ct^  as  the  purchase  was  made 
in  August,  1849,  and  the  husband  did  not  get  to  California  until 
September.  The  witness  fixes  the  conversation  with  the  plaintiff 
to  have  been  in  1850. 

Yet  it  by  no  means  follows,  that  she  may  not  have  said  all  that 
is  deposed  to,  and  still  less,  that  the  main  &ct,  of  a  remittance  to 
purchase  a  piano,  may  not  have  been  admitted,  and  loosely  spoken 
o^  as  having  been  applied  to  pay  for  it 

This  matter  should  have  been  submitted  to  the  jury. 

New  trial  ordered,  costs  to  abide  the  event 


Jahes  E.  Wood  and  Sahuel  B.  Mabbatt,  PlaintijB&  and  Res- 
pondents, V.  William.  H.  Merritt  and  Benjamin  J.  XL 
Tbase,  Jr.,  Defendants  and  Appellants. 

1.  It  U  not  ftn  absolute  trnqoalified  rdle,  that  a  joint  owner  of  a  VMsel  may  not  ina- 
taln  an  action  against  the  other  owners,  for  eontribaUon  to  a  demand  paid  by 
him,  daring  the  eontinoanoe  of  the  relation.  If -it  appears,  that  at  a  certain 
period,  snch  as  the  time  of  a  report  of  a  referee,  no  acconnta  are  oatitanding, 
wUeh  might  change  the  apparent  liability  of  a  party,  or  wholly  displace  it» 
the  fact  of  the  Joint  ownership  continuing,  will  not  defeat  a  soit  to  recoTer  a 
proportion  of  a  sum  paid  to  a  creditor  under  a  judgment  recorered. 

%  Each  owner  is  responsible  only  to  an  amount  proportionate  to  his  interest  in  the 
Tessd. 

8.  In  an  action  to  recorer  that  aliquot  part,  the  defendant  may  hare  allowed  to 
him,  by  way  of  counter-claim,  the  plaintiff's  aliquot  part  of  a  liquidated  de- 
mand owing  by  the  owners  of  the  vessel,  as  such,  to  the  defendant 

(Before  HomuH  and  Pixxxnoirr,  J.  J.) 

Heard,  January  12;  decided,  January  80, 1858.) 

This  action  comes  before  the  Court,  at  General  Term,  on  ap- 
peal by  the  deifendants  fix>m  a  judgment  entered  against  them  on 
the  report  of  a  referee. 

The  plaintifi,  James  E.  Wood  and  Samuel  R  Mabbatt^  as  part 
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owaeiB  of  the  propeller  M.  K.  Wilson,  (they  owning  J,)  bring 
this  action  against  William  H.  Merritt  and  Benjamin  J.  H.  Trai^, 
Jr.,  as  other  part  owners  thereof,  (the  latter  owning  ^,)  to  recover 
of  the  de&tidantB  one-half  of  the  amount  paid  by  the  plaintiffe, 
to  satisfy  a  judgment  reoorered  by  Hogg  &  Delamater  against  the 
present  pl^intifis  and  defendants^  as  owners  of  such  propeller. 
Who  the  other  part  owners  are,  is  not  proved,  nor  does  it  appear, 
that  any  objection  was  taken,  in  the  suit  brought  by  Hogg  &  Dela- 
mater, that  the  other  part  owners  were  not  made  defendants 
therein.  In  the  present  action,  the  defendants'  answer,  among 
other  things,  contains  the  following  all^ations,  viz : — 

''  That  also,  when  the  plaintifb  were  owners  with  the  defendants 
in  the  same  proportions,  at  various  times,  Michael  K.  Wilson 
George  Dobson,  George  Wilson,  Henry  0.  Worth,  Richard  N. 
Hayden,  William  Amden  and  Hiram  Watson  were,  and  each  of 
them  was  owner  in  the  said  steamboat,  and  while  so,  the  defend- 
ants paid  and  advanced  money,  and  furnished  supplies,  for  which 
they  have  not  been  paid,  and  which  should  also  enter  into  the  ac- 
count; and  said  Michael  K.  Wilson,  George  Dobson,  George 
Wilson,  Bichard  N.  Hayden,  Henry  0.  Worth,  Hiram  Watson 
and  William  Amden  are,  and  each  of  them  is,  a  necessary  and 
proper  party  defendant  herein,  and  that  the  plaintiffs'  complaint, 
in  not  joining  said  persons  as  party  defendants,  is  defective,  and 
defendant  prays  the  full  benefit  thereof." 

plaintiff'b  bxply. 

'*  The  plaintifEs,  replying  to  the  answer  of  the  defendant,  Trask^ 
say,  that  they  deny,  on  information  and  belief,  that  the  defend- 
ants supplied  said  steamboat,  or  paid  out  moneys  for  the  said 
steamboat ;  and  they  deny,  that  on  an  accounting  for  all  the  debts 
and  expenses  of  said  steamboat,  it  will  be  found,  that  all  the  de- 
fendants will  be  found  to  pay  of  the  debt  in  question,  is  one-quarter 
of  whatever  is  actually  due,  less  what  the  boat  owed  them,  as  is 
stated  in  said  answer. 

"  And  the  plaintiflEs  deny,  on  information  and  beEe^  that  the 
defendants  advanced  moneys,  or  fiirnished  supplies,  for  which  they 
have  not  been  paid,  or  that  the  boat  was  indebted  to  the  said  de- 
fendanta" 

The  case  made,  on  which  the  appeal  was  heard,  contains  no 
B.— n.  24 
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part  of  the  testimony  given  on  the  trial  before  the  referee,  to 
whom  the  action  was  referred.    His  report  is  in  these  words,  viz : 

"  REFEKEE*S  EEPORT  OF  THE  FACTS  FOUND,  AND  OF  HIS  CONCLU- 
SIONS OF  LAW." 

"  The  parties  to  this  action,  were  part  owners  of  the  propeller 
M.  K.  Wilson,  plaintiff  owning  ^,  and  defendants  i,  and  no  more. 
While  they  were  such  owners,  Hogg  &  Delamater  made  repairs 
on  the  vessel  to  a  considerable  amount,  and  afterwards  commenced 
an  action,  against  the  plaintiff  and  defendants,  to  recover  for  the 
repairs  so  made.  Judgment  was  recovered,  in  this  action,  against 
all  the  defendants,  for  $704.46,  April  22d,  1854.  The  execution 
was  collected  from  the  now  plaintiffs,  on  May  29th,  1864,  who 
paid  to  the  deputy-sheriff  $709.68,  for  the  amount  of  the  judg- 
ment, and  $8.79,  poundage  and  expenses,  in  all,  $718.37.  For 
the  proportion  of  amount,  which  the  now  plaintiff  may  justly 
daim  from  their  former  co-defendants,  this  action  is  brought 

^'  The  defendants,  during  the  years  1852  and  1853,  furnished 
supplies  to  the  steamboat  M.  K.  Wilson,  of  which  a  balance, 
amounting  to  $274.52  remains  unpaid,  including  $50  for  rent  of 
office  and  desk-room  for  use  of  the  steamer. 

''  I  think  the  judgment,  recovered  by  Hogg  &  Delamater,  fixes 
the  liability  of  the  now  defendants  to  contribute,  to  the  present 
plaintiff,  an  equal  moiety  of  the  amount  paid  to  the  deputy-sher- 
iff by  them. 

"  And  that  the  relative  proportions  of  interest  each  party  had 
in  the  M.  K.  Wilson,  does  not  affect  this  liability. 

''In  my  opinion,  the  plaintifib  are  entitled  to  judgment  for 
$359.19,  with  interest  from  May  29th,  1854. 

"April  30th,  1857." 

The  defendant,  Trask,  excepted  to  the  report  of  the  referee  in 
the  above  entitled  action,  and  alleged  the  following  grounds : — 

"  First. — That  the  referee  has  reported  that  the  plaintifib  should 
recover  judgment  for  $432.47,  when  in  fact  nothing  is  due. 

"  Second. — That  the  referee  erred  in  reporting  that  the  judg- 
ment, recovered  by  Hogg  k  Delamater,  fixe&  the  liability  of  the 
now  defendants  to  contribute  to  present  plaintiffs  an  equal  moiety 
of  the  amount  paid  to  the  deputy-sheriff  by  them. 
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"  Third. — ^That  the  referee  erred  in  reporting  that  the  relative 
proportions  of  interest  each  party  had  in  the  M.  K.  Wilson,  does 
not  affect  this  liability. 

^^  Fourth. — ^That  the  referee  erred  in  reporting  that  the  plain- 
tiff are  entitled  to  judgment  for  the  $S59.19,  with  interest  from 
May  29,  1864." 

From  the  judgment^  entered  on  the  foregoing  report,  the  present 
appeal  is  taken. 

0.  JDean,  for  appellants,  defendants. 
L.  R.  Marshy  for  respondents  plaintiff 

Bt  the  Court.  Hoffman,  J. — ^The  general  rule,  that  one 
partner  cannot  sue  his  co-partner  for  any  payment  or  advance 
during  the  continuance  of  the  relation,  is  not  to  be  disputed. 

In  Soulkr  v.  Nixon^  (5  Barn,  k  Ad.  R.  986,)  this  rule  was  applied, 
where  all  the  three  members  of  a  firm  had  been  sued,  and  judg« 
ment  recovered.  Upon  an  execution,  the  whole  amount  was 
paid  by  the  plaintiff,  who  brought  the  action  against  one  of  the 
other  members,  to  recover  one-third  of  the  amount  It  was  held, 
that  the  action  would  not  lie. 

The  Court  advert  to  the  case  of  Hdme  v.  Smithy  (7  Bingham, 
R  709,)  and  to  the  distinction  of  Chief-Justice  Tindal,  there 
made,  that  if  it  had  been  the  case  of  co-partners,  there  would 
have  been  an  end  of  the  question ;  but  part-owners  were  not 
necessarily  partners. 

In  Hdme  v.  Smithy  the  action  was  by  a  part-owner,  and  the 
managing  owner  of  a  vessel,  against  another  part-owner,  for  his 
share  of  the  balance  due  for  the  outfit  of  several  voyages.  The 
plaintiff  was  part-owner  and  ship's  husband.  The  defendant  was 
owner  of  one-fourth,  and  interested  in  one-fourth  of  the  voyages. 
The  voyages  had  been  concluded,  and  the  ship  sold ;  but  this  lat- 
ter fitct  is  to  be  kept  out  of  view,  in  ascertaining  what  the  Court 
determined. 

Thus,  Qaselee,  Justice,  said : — "  No  doubt,  if  one  partner  ad- 
vances capital  to  another,  he  may  recover  it  by  action ;  but  my 
difficulty  is,  to  know  whether  the  expenses  of  outfitting  a  ship 
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should  fonn  a  portion  of  the  general  aooount^  to  be  charged  at 
the  end  of  the  voyage,  or  may  be  claimed  at  once." 

And  by  Bosanquet,  Justice : — "  Before  a  voyage,  the  duty  of 
each  owner  is,  to  contribute  his  share  of  the  capital  for  the  outfit 
of  the  ship.  Here  the  ship's  husband,  being  a  part  owner,  at  the 
request  of  the  others,  advances  their  shares  for  them :  that  con- 
stitutes a  debt  which  he  is  entitled  to  recover,  independently  of 
the  profits  of  the  voyage.  Of  those  profits  we  know  nothing ; 
but  the  debt  is  found." 

Tindal,  Chief -Justice,  said : — "  The  question  is,  whether,  if  one 
part-owner  lays  out  money  to  enable  the  ship  to  proceed,  he  may 
not  sue  each  of  the  owners  for  his  share  of  the  expense?  There 
is  nothing  to  show,  that  the  plaintiff's  claim  was  to  depend  on  the 
profits  of  the  voyage,  or  that  he  was  to  be  deprived  of  remuner- 
ation, if  the  voyage  turned  out  to  be  without  profit.  It  might 
have  been  otherwise,  if,  by  the  course  of  trade,  the  diip's  husband 
was  to  look  to  the  returns  of  the  ship  for  ^e  payment  of  his 
bill ;  but  no  such  custom  is  stated,  nor  any  thing  to  show  that 
the  plaintiff  and  defendant  were  partners." 

The  action  was  sustained  for  one-fqurth  of  the  demand. 

The  referee,  in  the  present  case,  has  found,  (under  an  allegation 
in  the  answer,  that  upon  an  aocounting,  the  defendants  would  not 
be  found  indebted  to  the  plaintiff)  that  the  defendants  are  credi- 
tors of  the  boat^  for  the  sum  of  $274.62,  the  balance  of  an  ac- 
count 

The  case  is  really,  then,  presented,  upon  these  pleadings  and 
proofs,  of  a  concluded  settlement,  or  at  least,  a  liquidftted  state 
of  the  accounts,  when  this  action  was  commenced ;  in  which, 
upon  the  one  side,  the  plaintiff  had  a  demand  against  the  vessel 
of  $718.67,  and  the  defendants  $274.62. 

These  relative  demands  being  thus  adjusted,  there  does  not 
seem  any  good  ground  for  refusing  a  right  to  recover,  against  the 
co-owners,  separately,  their  proportionate  amount 

We  think,  that  when  some  of  the  joint-owners  of  a  vessel  have 
been  sued,  and  judgment  is  recovered  against  them,  (they  omitting 
to  plead  the  non-joinder  of  the  others,)  if  some  of  them  pay  the 
amount,  it  is  not  an  absolute  rule,  that  they  may  not  sustain-an 
action  for  contribution,  even  pending  the  relation  of  joint-owner- 
ship.   If  it  appear,  that  no  accounts  are  outstanding,  which  may 
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change  the  apparent  liability  of  the  party  sued,  or  perhaps 
wholly  displace  it,  the  mere  fact  of  the  continuance  of  the  rela- 
tion of  part-owners  will  not  defeat  the  suit 

But  then,  what  proportion  of  the  sum  paid  by  the  part-owner 
is  to  be  recovered  ? 

We  are  at  a  loss  to  understand  how  it  can  be  any  more  than  an 
amount  proportioned  to  the  interest  of  the  party  sued.  The  action 
of  the  creditor  settled  nothing  but  the  responsibility  of  the  parties 
to  him,  and  their  responsibility  in  solido.  (Collyer,  p.  1050, 
§  1226.)  The  defendants  in  that  action  could  not  have  restricted 
the  recovery  to  a  recovery  against  them,  separately,  for  an  amount 
in  the  ratio  of  their  respective  shares.  The  English  rule  and  our 
own  would  not  permit  this,  although  in  the  ancient  civil  law,  and 
in  that  of  Holland,  such  a  rule  prevails.  (Abbott  on  Shipping, 
p.  117.) 

Between  themselves,  then,  as  to  their  )*espective  liabilities  for 
the  amount  thus  paid,  nothing  was  determined  by  the  judgment 
in  favor  of  the  creditors ;  nothing  could  be  there  determined. 

It  must,  then,  be  open  to  the  part-owner  to  say,  that  supposing 
he  can  be  sued  as  upon  a  liquidated  demand,  he  is  bound  only  to 
pay  his  aliquot  part 

The  case  of  Batard  v.  Hawea  (20  Eng.  L.  &  Equity  Rep.  137) 
settled  some  points  pertinent  to  the  present  There  were  twelve 
joint-contractors,  who  had  employed  an  engineer  to  make  surveys 
and  plans  for  their  projected  work.  He  was  paid  the  amount  of 
bis  demand  by  one  of  such  contractors.  The  latter  sued  several 
of  the  others  in  separate  actions.  Some  of  the  associates  were 
dead.  It  was  held,  first,  that  the  action  could  be  brought  against 
one  separately;  next,  that  he  could  recover  only  the  aliquot  pro- 
portion of  the  one  sued,  according  to  his  interest  at  the  time  of 
the  contract ;  although  two  were  dead,  when  the  action  was  com- 
mencedf  the  plaintifT  could  recover  but  one  twelfth  part  fix)m 
each. 

The  parties  were  not  partners,  but  bound  in  a  contract  which 
might  be  looked  upon  as  joint  and  several.  Upon  the  second 
point,  the  Court  say,  "  After  entertaining  considerable  doubt  on 
the  subject,  we  have  come  to  the  conclusion,  that  the  rule,  most  in 
conformity  with  the  authorities,  the  principles  of  law,  and  the 
convenience  of  the  case,  is  to  look  to  the  numbers  of  the  original 
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oontractors  for  the  purpose  of  determining  the  aliquot  part  which 
each  contributor  haJs  to  pay." 

We  think,  that  upon  the  established  facts  of  this  case,  the  plain- 
tiff were  entitled  to  recover  one-fourth  of  the  sum  paid,  viz. : 
$179.59,  and  are  chargeable  with  one-eighth  of  the  balance  in 
fevor  of  the  defendants,  or  $34.81.  There  remains  due,  then, 
$145.28,  with  interest  from  the  29th  of  May,  1854. 

The  judgment  must  be  so  modified. 

Ordered  accordingly. 


Owen  and  Luqae,  Plaintifl&  and  Respondents,  v.  The  Hudson 
BrvEB  Railroad  Co.,  Defendants  and  Appellants. 

1.  In  an  action,  by  the  ownen  of  an  omnibna  or  rtage,  againet  a  railroad  company, 
to  recover  damages  for  an  injury  to  the  rtage,  resnlting  froma  ooUiaion  between 
it  and  a  car  of  the  company,  while  the  car  is  being  drawn  by  horse-power-; 
which  collision  is  alleged,  by  the  plaintiffs,  to  have  been  caused  by  the  negli- 
gence of  the  company's  serrants ;  and  which  collision  is  alleged,  by  the  defend- 
ants^ to  baye  been  caused  by  the  sole,  or  concurring  negligence  of  the  driver  of 
the  stage;  and  there  is  evidence  tending  to  show  negligence  of  both  parties;, 
which  concurred  to  produce  the  injury ;  The  true  rule  to  be  stated  to  the  jury 
/  ^  is,  that  if  the  collinon  and  injury  were  caused  by  the  concurring  negligence  of 
*  :.  both  parties,  neither  can  recover  against  the  other,  and  the  defendants  are  en' 
r  titled  to  a  verdict. 

S.  In  such  a  case,  it  is  erroneous  to  instruct  the  jury,  that  if  they  "  believed  that  tha 
brakes  of  the  oar  were  not  in  good  or  si^cient  working  order,  so  that  they 
were  inefficient  for  the  purpose  of  checking  the  progress  of  the  car,  and  if  they 
shall  be  satisfied  that  the  driver  of  the  car  had  time  enough,  after  he  discovered 
the  dangerous  position  of  the  stage,  to  have  avoided  the  collision  by  the  appli- 
cation of  the  brakes,  if  they  had  been  in  good  order,  then  the  plaintiffs  will  be 
entitled  to  recover,  notwithstanding  the  plaintiffs'  driver  was  guilty  of  impru- 
dence or  carelessness  in  getting  into  such  a  position." 

8.  Whenthenegligenceof  the  company  consists,  in  not  having  their  car  furnished 
with  a  suitable  and  efficient  brake,  in  good  working  order ;  and  although,  but 
for  such  negligence,  there  might  have  been  no  collision  and  no  injury,  notwith- 
standing the  plaintiffs  were  negligent ;  yet  if  the  plaintiffs  were,  at  the  time,  in 
fitct,  negligent,  and  if  their  negligence  concurred  with  the  defendants^  negligence, 
to  produce  the  injury,  such  fiicts  present  the  case  of  an  injury  caused  by  the 
eoncurring  negligence  of  both  parties,  and  ndther  can  muntaln  an  action 
against  the  other,  to  recover  any  damages  resulting  from  it 

4.  It  would  seem,  that  when  one  of  two  persons,  by  his  own  negligence,  is  unexpect- 
edly placed  in  a  position  of  danger,  from  which  he  cannot  be  extricated  unin- 
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jnred,  withont  ordinary  care,  and  a  reasonable  nee  by  the  other  of  the  meaoB^ 
at  the  time,  at  his  oommand,  to  prevent  an  injury  to  the  former ;  and  the  latter 
aeea  the  former,  and  the  position  in  which  he  ia  placed,  in  time  to  prevent  the 
injary,  by  the  exercise  of  ordinary  care,  and  by  reasonable  eflforts  on  his  part, 
in  the  use  of  snch  means,  and  he  &ils  to  exercise  such  care  and  make  such  efforts^ 
and  by  reason  thereof,  the  former  is  injured,  the  latter  Ib  liable.  (See  note  at 
the  foot  of  the  case.) 
ft.  In  a  ease  of  such  peculiar  and  extreme  eireumstances,  the  negligence  of  the  de- 
fendant is  proximate,  and  that  of  the  plaintiff  remote,  and  the  injury,  in  judgment 
of  law,  is  imputable  solely  to  the  party  who  had  it  entirely  within  his  power  to 
prevent  it,  by  ordinary  care  in  the  use  of  the  means  then  at  his  command  to 
avoid  it,  but  who  fsiled  to  use  such  care,  although  se^g  and  knowing  that  the 
other  party  eould  not,  atihe  time,  by  any  act  on  hia  part,  escape  the  threatened 
injury. 

(Before  Dcxa,  Ch.  J.,  and  HomfAN,  and  Pizrbipomt,  J.  J.) 
Heard,  Jan.  6 ;  decided,  Jan.  80, 1858. 

This  is  an  appeal  by  the  defendants,  from  a  judgment,  entered 
on  the  verdict  of  a  jury,  in  favor  of  the  plaintifis,  for  $1187.78. 
The  action  was  tried  in  ^Maj,  1856,  before  Mr.  Justice  Slosson 
and  a  jury. 

Daniel  Qwen  and  Jeremiah  O.  Lngar,  the  plaintifi,  as  partners, 
owned  and  run  a  line  of  stage  omnibuses  through  the  Tenth  Ave- 
nue, in  New  York  City,  in  which  avenue  the  track  of  the  road 
of  The  Hudson  Biver  Bailroad  Company,  (the  defendants,)  is  laid. 

This  action  is  brought  to  recover  damages  which  the  plainti£b 
sustained,  by  a  collision  between  one  of  their  stages  and  the  de- 
fendants' cars,  on  the  28d  of  February,  1858,  while  both  were 
going  up  the  Tenth  Avenue,  near  24th  street 

It  was  also  brought  to  recover  damages  sustained  by  them,  from 
a  collision  between  another  of  their  omnibuses  and  the  defend- 
ants' cars,  on  the  20th  of  July,  1858,  near  26th  street,  in  Tenth 
Avenue,  when  the  cars  and  stage  were  going  in  opposite  directions. 

Both  collisions  occurred  in  broad  daylight,  and  the  avenue  ex- 
tends in  a  straight  direction,  both  north  and  south  of  the  place  of 
collision,  and  objects  could  be  seen  in  it,  in  either  direction,  to  the 
distance  of  at  least  half  a  mile  from  the  place  of  either  collision. 

The  plaintiffs  sought  to  recover,  on  the  ground  that  each  col- 
lision was  caused  by  the  negligence  of  the  defendants  and  their 
servants,  and  without  any  fault  or  negligence  of  the  plaintiffs  or 
their  servants.    When  the  plaintiffit  rested,  the  defendants'  coun 
flel  moved  for  a  nonsuit,  on  the  grounds : — 
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"  First — ^That  it  appeared  that  the  plaintifib  were  gaUtjr  of  neg- 
ligence, which  contributed  to  the  accident 

^*  Second. — ^That  it  also  appeared  that  the  defendants  were  not 
guilty  of  any  negligence  which  contributed  to  the  accident 

^'  The  Judge  refused  the  nonsuit^  and  the  defendants'  counsel 
excepted." 

The  evidence  given  before  the  plaintiflSs  rested,  and  the  motion 
for  a  nonsuit  was  made,  tended  to  show  that  the  driver  of  each 
stage  was  negligent,  in  getting  into  such  a  position,  that  a  colli- 
sion between  it  and  the  defendants'  cars  occurred. 

The  evidence,  given  before  the  testimony  was  closed,  tended  to 
show,  that  at  the  time  of  the  collision,  the  brakes  of  the  defend- 
ants' cars  were  not  in  good  working  order,  and  that  if  they  had 
been,  the  drivers  of  their  cars,  after  they  saw  there  was  danger 
of  a  collision,  might  have  arrested  their  progress  and  prevented 
a  collision,  and  that  the  want  of  sufficient  brakes,  in  good  working 
order,  was  the  only  negligence  on  the  part  of  the  defendants. 

'*  The  Judge  charged  the  jury,  that  the  plaintiff  in  this  case 
could  not  recover,  if  the  carelessness  of  their  servant  contributed 
directly  to  the  accident ;  but  the  Judge  also  stated^  that  that  rule 
was  subject  to  this  qualification: — ^If  the  jury  believed  that  the 
brakes  of  the  car  were  not  in  good,  or  sufficient,  working  order,  so 
that  they  were  inefficient  for  the  purpose  of  checking  the  progress 
of  the  cars;  and  if  you  shall  be  satisfied  that  the  drivers  of  the 
cars  had  time  enough,  after  they  discovered  the  dangerous  posi- 
tion of  the  stage,  to  have  avoided  the  collision  by  the  application 
of  the  brakes,  if  they  had  been  in  good  order ;  then  the  plaintiff 
will  be  entitled  to  recover ;  notwithstanding  the  plaintiflfe'  driver 
was  guilty  of  imprudence  or  carelessness  in  getting  into  such  a 
position.  To  which  said  qualifications,  the  defendant's  counsel 
then  and  there  excepted." 

The  other  parts  of  the  charge,  not  having  been  called  in  ques- 
tion on  the  appeal,  are  omitted. 

The  jury  found  a  verdict  for  the  plaintiffe.  From  the  judg- 
ment entered  therein,  the  present  appeal  was  taken  by  the  de- 
fendants. 


WiUtam  FuUerUm,  for  the  appellants. 
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The  charge  of  the  Juclge  was  erroneous.  The  rule,  as  first 
stated,  was  correct,  and  should  have  been  permitted  to  stand, 
without  the  qualification  to  which  it  was  made  subject 

The  obligation  to  use  ordinary  care  is  incumbent  on  a  party 
who  has  suffered  firom  a  collision.  The  performance  of  this  duty 
on  his  part,  and  the  breach  of  the  corresponding  duty  by  the 
party  sued,  must  concur,  to  entitle  the  plaintiff  to  damages  sus- 
tained in  a  collision. 

The  general  rule,  resulting  firom  the  authorities,  is,  that  a  party 
suffering  injury  on  a  highway,  in  a  collision  with  a  railroad  train, 
is  entitled  to  damages,  on  proo^  both  of  a  want  of  ordinary  care 
on  its  part,  and  the  exercise  of  the  same  degree  of  care  on  his 
own.  And  if  he  was  himself  chargeable  with  a  Want  of  ordinary 
care,  and  thereby  contributed  to  the  injury,  he  is  without  reme* 
dy.    This  rule  is  without  qualification.    {March  y.  CoTioord^  B.  B. 

9  Foster,  4S ;  Mowe  y.  Centred  RR,4:  Zabris.  268,  824 ;  Runym 
y.  Cmtral  R  R,  1  Butcher,  556 ;  fferring  y.  WU,  A  Bed.  R.  R, 

10  Iredell,  402;  j^[)encer  y.  Utica  &  Schm.  R,  R,  5  Barb.  887; 
Shejgfleld  y.  Roch.  d:  Syr.  R  R,  21  Barb.  839 ;  Earing  y.  N.  T.  Jt 
H.  R.  jB.,  18  Barb.  9 ;  Neal  y.  Giliet,  28  Conn.  487.) 

John  Gfraham,  for  the  respondents. 

The  qualification  of  the  Court,  in  charging  the  jury,  to  the 
proposition  as  to  the  plaintiffs  not  being  entitled  to  recoyer,  if 
chargeable  with  negligence,  was  correct 

Both  accidents  amounted  to  crassimma  negligentia,  as  against 
the  defendants.  The  charge  is  directly  within  the  principle  of 
Carroll's  case,  (1  Duer,  571,)  and  of  €hok  y.  ITie  Champ.  Tranap. 
Co.,  (1  Den.,  91.) 

Suppose  the  plaintiffs'  stages  to  haye  been  standing  upon  the 
tracks  of  the  defendants'  road,  would  that  justify  the  defendants 
in  injuring  them,  especially  when,  as  in  this  case,  it  resulted  fix)m 
gross  negligence  on  the  part  of  the  defendants'  agents  or  ser- 
yants?  In  trying  to  clear  the  tracks,  the  plaintiff  are  in  a  more 
&yorable  position  than  if  the  stages  had  stood  still  upon  them ; 
and  shall  they  not  haye  the  benefit  of  the  same  principle? 

No  matter  how  much  exposDed  the  plaintiffs'  stages  were  to 
danger  or  injury — that  will  not  excuse  the  defendants  from  the 
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consequences  of  gross  neglect  With  reference  to  this,  the  plain- 
tiff were  under  no  obligation  to  choose  a  position  more  or  less 
liable  to  peril.  It  is  eyident,  that  if  there  had  been  no  imprudence 
or  carelessness  on  the  part  of  the  plaintiff'  driver  in  getting  upon 
the  track,  that  the  defendants'  gross  negligence  would  still  have 
existed,  and,  no  doubt,  have  produced  the  same,  or  results  equally 
serious  as  those  it  did.  For  every  legal  purpose,  the  horses  might 
as  well  have  been  without  bridles  or  reins — ^as  the  cars  without 
brakes.  Brakes  will  check  tiie  progress  of  the  cars,  when  bridles 
might  fiiil  in  restraining  the  horses.  In  the  use  of  this  means  of 
conveyance,  it  is  no  more  reprehensible  to  be  without  the  one 
than  tiie  other. 

The  charge  of  the  Court  was  equivalent  to  saying,  that  a  want 
of  ordinary  prudence  on  the  plaintiffs'  part  would  be  a  &ir  offset 
to  the  same  delinquency  on  the  part  of  the  defendants;  but  that 
if  the  collisions  in  question  could  not  have  been  avoided  by  the 
exercise  of  ordinary  care  or  prudence  by  the  plaintiflfe,  or  their 
agents  or  servants,  the  defendants  were  liable.  This  is  undoubted 
and  familiar  law.  {Butierfield  v.  Forrester^  11  East.  60 ;  Bridge 
V.  The  Grand  Junction  R  R.  Oo.,  18  Mees.  and  W.  244 ;  Daviea 
V.  Munn^  10  id.  546.) 

By  the  C!oiJRT.  Hoffman,  J. — ^It  has  become  a  settled  axiom 
in  our  State,  that  if  the  negligence  of  a  plaintiff  who  complains 
of  an  injury  has  contributed  to  produce  it,  he  is  not  entitled  to 
recover.  {Rathbun  v.  Payne^  19  Wendell,  899 ;  Collins  v.  The 
Albany  A  Sch.  R,  R.  Cb.,  12  Barbour,  492 ;  Manger  v.  TofMLwasnda 
R  R.  Cb.,  4  Oomstock,  849 ;  5  Denio,  255.) 

This  rule  is  modified  by  another,  which  is  thus  stated  by  Chief- 
Justice  Duer,  in  Johnson  v.  The  Sadson  River  R  R.  Cb.,  (5  Duer, 
27.)  "  As  the  plaintiff  in  the  action  is  not  allowed  to  recover,  not- 
withstanding the  clearest  proof  of  the  negligence  of  the  defend- 
ants, when  it  is  also  proved  that  his  own  negligence  directly  con- 
tributed to  the  accident^  so  the  defendant  is  not  shielded  from  a 
recovery,  when  it  appears  that  but  for  his  own  subsequent  neg- 
ligence the  accident  would  not  have  occurred ;  that  is,  when  it 
appears  that  his  own  negligence  was  the  sole  proximate  cause." 

The  doctrine  thus  stated  was  applied  by  the  late  Chief-Justice 
in  the  case  of  Williams  v.  17^  N.  T.  A  Harlem  R,  R.  Cb.,  tried 
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Deoember  14th,  1862.  The  law,  as  laid  down  in  his  charge,  was 
aflSrmed  at  the  General  Term  of  this  Courtj  (February  11th,  1864,) 
and  by  the  Court  of  Appeals. 

After  stating  the  general  rules,  as  to  the  necessity  of  finding 
the  defendants  guilty  of  negligence ;  and  if  so,  then,  next,  whether 
the  party  injured  had  been  negligent  on  his  part;  the  learned 
Judge  proceeded — "  If  the  deceased  was  guilty  of  negligence  in 
attempting  to  cross  the  track,  or  in  jumping  out  of  the  wagon, 
still,  if  when  he  was  on  the  ground,  the  driver  could  have  stopped 
the  car  before  it  went  over  him,  the  plaintiff  was  entitled  to  re- 
cover." 

To  understand  this,  it  is  sufficient  to  observe,  that  the  deceased 
was  thrown  from  a  wagon  and  run  over  by  a  car  of  the  defendants, 
and  that  there  was  no  little  testimony  to  show  that  the  car  was 
driven  at  a  great  rate  of  speed,  and  that  the  driver  made  no  at- 
tempt to  check  it  when  he  discovered  the  situation  of  the  party, 
and  that  he  could  have  stopped  the  car  so  as  to  have  avoided  the 
accident 

This,  then,  was  the  case  of  a  wilful  neglect  of  ordinary  means 
of  avoiding  the  accident  at  the  period  of  its  occurrence.  Had  the 
driver  of  the  car,  in  the  present  instance,  wholly  neglected  to  ap- 
ply the  brakes,  the  cause  would  have  been  similar. 

But  if  the  ruling  of  the  learned  Judge  here  is  right,  the  most 
remote  neglect  of  the  company,  or  its  agents,  in  the  construction 
of  its  car,  road,  or  equipment,  would  make  them  liable,  whatever 
might  be  the  fault  of  the  other  party.  If  they  are  responsible, 
because  of  the  inefficiency  of  the  brakes,  they  would  be  so  for 
any  deficiency  or  imperfection,  no  matter  how  far  back  it  might 
be  traced,  which  could  be  deemed  to  have  contributed  to  the 
event.  Indeed,  it  would,  in  principle,  go  far  to  give  as  entire 
protection  to  a  traveller,  or  party  grossly  in  fault  himsell^  and  to 
place  him  in  the  same  position,  as  one  who  is  wholly  free  from 
fault,  and  who  has  a  guaranty  for  even  these  latent  defects  which 
ordinary  diligence  has  failed  to  discover.  See  the  cases  collected 
in  the  valuable  Treatise  of  Judge  Bedfield  on  Railways^  p.  825, 
and  notes. 

Another  exception  was,  to  the  charge  as  to  the  rule  of  damages. 
No  point  has  been  made  by  the  defendants'  counsel  as  to  this, 
nor  was  any  argued.    We  omit,  therefore,  to  consider  it 
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We  think  that  th^re  was  error  in  the  charge^  and  that  theie 
must  be  a  new  trial,  with  costs  to  abide  the  event.* 
Ordered  accordingly. 


*  In  the  case  of  Button,  adminlBtratriz  of  Button,  deceased,  t.  7%«  Hudson  River 
BaUroad  Company,  decided  by  the  Court  of  AppealSp  in  Deeember,  1868,  roles 
were  declared  which  seem  to  eorer  the  case  of  Ouen  dt  Lugar  v.  The  same  Company, 

Margaret  Button,  as  administratrix  of  her  deceased  husband,  sued  the  company, 
on  the  allegation  that  the  death  of  the  deceased  was  caused  by  the  negligence  of 
the  defendants,  without  fault  on  his  part  The  deceased,  when  first  discovered,  af- 
ter he  was  injured,  was  found  lying  directly  across  the  track,  with  his  head  on  one 
rail  and  his  feet  on  the  other.  How  he  came  there,  or  how  long  he  had  been 
there,  no  witness  was  able  to  state. '  All  that  was  proved  was,  that  he  had  been 
drinking  at  an  oyster  saloon  in  the  vicinity,  and  had  left  the  saloon  but  a  few 
minutes  before  he  was  found  in  this  position. 

The  opinion  of  Mr.  Justice  Harris,  of  the  Court  of  Appeals  (which  is  understood 
to  have  been  delivered  as  the  opinion  of  that  Court)  aifirms  the  following  propo- 
sitions:— 

1st  Such  testimony,  alone,  warrants  no  other  finding  than  that  it  was  the  fault  of 
the  deceased  that  he  was  lying  on  the  track  in  the  position  in  which  he  was  first 
discovered,  and  that  he  was  not  seen  in  time  to  stop  the  car  before  it  reached  him. 
On  such  a  state  of  facts,  the  deceased  was  the  cause  of  his  own  death,  and  the  de- 
fendants were  blameless,  and,  of  course,  are  not  liable. 

2d.  When  an  injury  is  produced  by  the  concurring  negligence  of  both  parties^ 
and  the  negligence  of  the  plaintiff  is  as  truly  a  proximate  cause  of  the  loss  as  that 
of  the  defendant,  there  can  be  no  recovery,  although  the  negligence  of  the  defend- 
ant may  be  greater  in  degree  than  that  of  the  plainti£  (Dowell  v.  The  General 
Bteam  Navigation  Company,  6  Ellis  A  B.  196,  and  S2  Kng.  Law  and  Equity  R.  168 ; 
Trow  V.  The  Vermont  Central  Railroad  Company,  24th  Yerm.  487 ;  HawJdne  ▼. 
Cooper,  8  Carr.  A  P.  478;   Woolfy,  Beard.  8  Carr  A  P.  878.) 

Sd.  "  Where  the  negligence  of  the  plaintiff  is  proximate,  isnd  that  of  the  defendant 
remote,  no  action  can  be  sustained.  In  such  a  case,  the  plaintiff  himself  is  the  im- 
mediate cause  of  the  loss.  This  rule  embraces  all  that  class  of  cases  where,  at  the 
time  of  the  injury,  the  plaintiff  was  chargeable  with  a  want  of  proper  care.  On  the 
other  hand,  where  the  negligence  of  the  defendant  is  proximate,  and  that  of  the 
phdntiff  remote,  the  action  may  be  sustained.  The  question,  then,  is,  whether,  St 
being  concluded  the  plaintiff  was  not  without  fault,  the  defendant  might,  by  the 
exercise  of  ordinary  care  and  prudence  at  the  time  of  the  injury,  have  avoided  it* 
(Cerwhacker  v.  The  Cleveland,  Columbus  and  Citieinnaii  Railroad  Company,  8  Ohio 
172,  N.  B). 

One  man  cannot,  by  his  own  negligence,  oast  upon  another  the  nteessity  of  ex- 
ercising extraordinary  care.     {Dowell  v.  The  Bteam  Na»igation  Company,  supra,) 

4th.  To  entitle  the  plaintiff  to  recover,  it  was  necessary  to  prove,  that  prior  to 
the  injury  of  the  deceased,  he  was  seen  on  the  track  by  the  driver  of  the  car  in 
time  to  have  enabled  the  driver,  by  the  exercise  of  ordinary  care,  with  the  means 
then  at  his  eomouuid,  to  arrest  the  progress  of  the  oar,  and  prevent  the  injury.— Rkp. 
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Association. 

1.  The  twenty-second,  of  the  Artieles  of  the  Knickerbocker  Building  Aflsoclation, 
pfrovides  (luit "  in  ease  any  member,  by  reason  of  sickneflB  or  removal  from  tha 
city,  or  through  misfortune,  is  unable  to  oontlnne  the  payment  of  hia  subseiip- 
tion  to  the  society,  he  or  she  may  giye  notice  to  the  secretary  of  an  intenUon 
to  withdraw  from  the  association ;  and  in  ease  the  board  of  trustees  are  sat- 
isfied as  to  the  grounds  of  withdrawal,  the  whole  amount  of  subscription  paid 
by  the  party  into  the  association  shall  be  retumed." 

X  A  member  of  this  association,  who  has  giTen  notice^  in  due  form,  ai  hia  inten- 
tion to  withdraw,  on  the  ground  that  he  was  "  no  longer  able  to  continue  the 
payment  of  his  subscription  to  the  said  association,  owing  to  yarious  misfor- 
tunes, losses  in  business,  sickness  in  hia  &mily,  and  the  rigor  of  the  times,*  in 
an  action  to  recover  back  the  money  paid  by  him  to  the  aasociation,  should 
be  permitted  to  prove  the  truth  of  said  alleged  gronndafor  withdrawing,  they 
having  been  set  forth  in  his  complaint,  and  denied  by  the  answer. 

8b  If  he  proves,  that,  owing  to  such  causes,  he  was  totally  unable  to  continue 
the  paynuent  of  his  subscription,  and  that  there  was  nothing  in  the  pecuni- 
ary circumstances  or  condition  of  the  association,  furnishing  any  reason  why 
the  money  paid  to  it  by  him  slionld  not  be  returned,  he  may  recover  it  back, 
although  the  board  of  trustees  may  not  have  declared  themselves  satisfied  aa 
to  the  grounds  of  his  withdrawal 

4  It  is  not  an  indispensable  condition  to  a  member's  right  to  withdraw,  and  to 
a  return  of  his  money,  that,  under  any  and  aU  eiroumstancee,  the  board  of 
trustees  shall  deelare  themselves  satisfied  aa  to  the  grounds  of  his  withdrawal 
They  have  no  right  to  withhold  that  declaration,  arbitrarily,  when  no  ground 
exists,  or  can  be  suggested,  for  withholding  it 

S.  It  was,  therefore,  error  to  exclude  evidence  of  the  truth  of  the  g^unds  al- 
leged by  the  plaintiff  for  his  withdrawing,  and  to  order  a  nonsuit,  on  tha 
ground  that  in  no  events  and  under  no  eiroumstanees^  could  the  plaintiff  reoor- 
er  without  proving  that  the  board  ai  trustees  declared  tiiat  they  were  satia- 
fied  as  to  the  grounds  of  his  withbrawaL 

Konsuit  set  aside,  and  new  trial  granted,  with  costs  to  abide  the  event 

(Before  HovncAM  A  Pixrexfokt,  J.  J.) 

Heard,  Jan.  11 ;    decided,  Jan.  80, 1858. 

This  is  an  appeal,  by  the  plainti£^  from  a  judgment  dismisBing 
his  complaint,  ordered  at  the  trial,  which  was  had  in  March, 
1856,  before  Chief- Justice  Oakley  and  a  jury. 

This  action  is  brought  by  the  plaintifi^  as  a  member  of  the 
Knickerbocker  Building  AssociatlOD,  to   recover  from  .it  the 
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moneys  he  had  contributed  to  it,  on  the  theory,  that  he  had 
ceased  to  be  a  member,  under  circumstances  that  entitled  him  to 
recover  the  moneys  he  had  paid  in,  as  a  member. 

The  complaint  alleges : — "  That  the  defendants  are  a  corpora- 
tion or  association,  organized  under,  and  in  pursuance  of  the  pro- 
visions of  an  Act  of  the  Legislature  of  the  State  of  New  York, 
entitled,  'An  Act  for  the  Incorporation  of  Building,  Mutual 
Loan  and  Accumulating  Fund  Associations,  passed  April  10th, 
1851,'  by  the  name  of  the  Knickerbocker  Building  Association. 
That  such  organization  was  made  by  the  filing  of  articles  of  asso- 
ciation, pursuant  to  the  prpvisions  of  the  Act  aforesaid,  on  or 
about  the  24th  day  of  February,  one  thousand  eight  hundred  and 
fifty-two,  as,  by  reference  to  the  same,  or  authentic  copies  thereof 
may  appear. 

"  That,  on  or  about  the  ninth  day  of  February,  one  thousand 
eight  hundred  and  fifty-two,  the  plaintiff  became  a  member  of  the 
said  association,  in  conformity  to  law,  and  the  rales  and  regula- 
tions and  by-laws  of  the  said  association,  and  continued  such 
member  thereof  until  on  or  about  the  seventh  day  of  March, 
one  thousand  eight  hundred  and  fifty-five,,  at  which  time  the 
plaintiff  shows,  that  being  no  longer  able  to  continue  the  pay- 
ment of  his  subscription  to  the  said  association,  owing  to  various 
misfortunes,  losses  in  business,  sickness  in  his  family,  and  the 
rigor  of  the  times,  the  plaintiff,  on  or  about  the  7th  day  of  March, 
1865,  gave  notice,  to  the  secretary  of  the  said  association,  of  his 
intention  to  withdraw  from  said  associatioi,  pursuant  to  the 
requirements  of  the  twentieth  section  of  said  articles  of  asso- 
ciation." 

It  also  alleges,  that  while  the  plaintiff  was  such  member,  and 
between  the  9th  of  February,  1852,. and  the  7th  of  March,  1858, 
he  paid  into  the  association,  in  all,  $108,  which  he  has  demanded, 
and  which  they  refuse  to  pay;  for  which  sum,  with  interest,  judg- 
ment is  prayed. 

The  answer  admits  the  organization  of  the  defendants,  and 
plaintiff's  membership.  Among  other  allegations,  it  contains  the 
following,  viz. : — 

"  That  the  said  defendants  admit,  that  on  or  about  the  seventh 
day  of  March,  1855,  the  plaintiff  gave  notice,  to  the  secretary  of 
the  said  association,  of  his  intention  to  withdraw  from  the  same ; 
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but,  whether  it  was  because  the  plaintiff  was  no  longer  able  to 
continue  his  subscription  to  the  said  association,  owing  to  various 
misfortunes,  losses  in  busiuess,  sickness  in  his  fiumlj,  and  the  rigor 
of  the  times,  neither  the  said  association  nor  its  officers  have 
sufficient  knowledge  to  form  a  belief,  and  the  same  is,  therefore, 
denied ;  but  the  defendants  allege,  upon  information  and  belief 
that  one  of  the  principal  reasons  why  the  said  plaintiff  made  the 
said  application  to  withdraw  from  the  said  association,  was,  that 
the  said  association  was  in  embarrassed  circumstances,  and  had 
lost  large  sums  of  money  by  the  maladministration  and  neglect 
of  certain  agents  of  the  said  association,  and  that  the  plaintiff  was 
fearful  of  losing  some  portion  of  the  moneys  he  had  paid  in,  and 
was  anxious  to  realize  the  amount  of  the  said  moneys,  notwith- 
standing such  withdrawal,  would  have  the  effect  of  injuring  the 
several  members  of  the  said  association ;  in  the  proportion  of  the 
plaintiff's  claim  to  the  total  of  their  interests  in  the  said  associa* 
tion." 

"  And  the  defendants  further  allege,  that  the  articles  of  the  said 
association,  as  appears  by  article  No.  20  of  the  same,  require,  that 
before  any  member  shall  be  entitled  to  withdraw,  and  to  be  repaid 
the  amount  paid  in  by  such  member,  he  shall  obtain  the  approval 
of  the  board  of  trustees  of  the  said  association ;  and  it  was  part  of 
the  agreement  of  membership  between  the  plaintiff  and  the  de- 
fendants, that  said  board  of  trustees  should,  as  a  protection  to  all 
the  members  of  said  associati<m,  have  and  exercise  the  right  of 
determining  whether,  or  not  the  application  of  the  plaintiff  to 
withdraw  should  be  accepted,  and  the  amount  paid  in  repaid." 

The  entire  proceedings  at  the  trial,  so  far  as  the  printed  case 
furnished  to  the  Court,  on  the  appeal,  shows  any  thing  in  relation 
thereto,  were  as  follows,  via. : —  i 

"  The  case  came  on  to  be  tried  at  a  Trial  Term  of  this  Court, 
on  the  3d  day  of  March,  1856,  before  the  Honorable  Thomas  J. 
Oakley  and  a  jury.  Mr.  Shannon,  counsel  for  the  plaintiff,  then 
opened  the  case  to  the  Court  and  jury,  and  then  moved  for  judg- 
ment in  &vor  of  the  plaintiff,  on  the  pleadings,  on  the  ground, 
that  the  plaintiff's  complaint  was  admitted  by  defendants' 
answer." 

"  Mr.  King,  counsel  for  defendants,  resisted  said  motion,  for  the 
reason,  that  before  any  member  could  withdraw  from  the  associ- 
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ation,  he  must  obtain  the  oonsent  of  the  board  of  trustees,  and 
thereupon  moved  to  dismiss  the  complaint  The  said  Justice 
denied  the  said  motion  of  plaintiff  for  judgment  To  which  de- 
cision of  the  said  Justice  the  plaintiff  then  and  there  excepted. 
The  plaintiff  then  offered  evidence  to  show  that  the  plaintiff  was 
unable,  by  reason  of  misfortune  and  sickness  in  his  family,  to 
continue  the  payment  of  his  dues  into  the  said  association. 
Which  evidence  the  said  Justice  refiised  to  admit^  on  the  ground 
of  irrelevancy. 

^'  To  which  decision  the  plaintiff  then  ajid  there  excepted. 

"Whereupon  the  said  Justice  dismissed  the  plaintiff's  com- 
plaint^  with  liberty  to  plaintiff  to  make  a  case  or  exceptions 
within  twenty  days,  and  to  appeal  to  the  Qeneral  Term  of  the 
Court,  without  security." 

The  respondents'  points  state,  that  article  20  of  the  articles  of 
said  association,  reads  as  follows,  viz : — 

In  case  of  the  death  of  any  member,  the  amount  paid  into  the 
society  shaU  be  refunded  to  his  widow  or  next  of  kin,  or  shall  be- 
long to  his  executors  or  administrators,  who  shall  enjoy  the  same 
benefits  and  advantages,  and  be  subject  to  the  same  liabilities  as 
the  original  holder  enjoyed  or  was  subject  to.  When  there  are 
more  than  one  executor  or  administrator,  the  first  name  only,  in 
the  letters  testamentary  or  of  administration,  shall  vote  at  the 
meetings  of  the  association ;  and  in  case  any  member,  by  reason 
of  sickness  or  removal  jfrom  the  city,  or  through  misfortune,  is 
unable  to  continue  the  payment  of  his  subscription  to  the  society, 
he  or  she  may  give  notice  to  the  secretary  of  an  intention  to  with- 
draw from  the  association;  and  in  case  the  board  of  trustees  are 
satisfied  as  to  the  grounds  of  withdrawal,  the  whole  amount  of 
subscription  paid  by  the  party  into  the  association  shall  be  re- 
turned. Any  person  wishing  to  withdraw,  for  the  above  reasons 
or  otherwise,  and  who  shall  have  been  a  member  of  the  association 
two  years,  and  be  clear  of  the  books,  shall  receive  an  interest  of 
four  per  cent,  and  any  member  of  more  than  three  years'  stand- 
ing, shall  be  entitled  to  an  interest  of  *five  per  cent  on  the  amount 
of  funds  paid  by  such  member  or  members  into  the  funds  of  the 
association. 

Judgment  having  been  entered  in  fiivor  of  the  defendants,  upon 


NEW  YORK-JANUARY,  1868.  886 

Wettenmlgh  t.  Eniokerboeker  Building  Aeioeiation. 

the  order  dismiflsing  the  complaint,  the  plaintiff  appealed  from 
the  judgment  to  the  General  Term. 

R,  H.  Shannon^  for  plaintiff  and  appellant 

Wm.  B.  Smiih,  for  defendants  and  respondents. 

By  the  Coubt.  Pibbbepont,  J. — The  plaintiff  had  been  a 
member  of  the  association  more  than  "  two  years ;"  had  paid  in 
his  money,  and,  so  far  as  appears,  was  "  clear  of  the  books."  He 
had  given  the  requisite  notice  of  bis  intention  to  withdraw,  alleg- 
ing sickness  and  misfortune,  which  had  rendered  him  unable  to 
continue  the  payment  of  his  subscription.  The  defendants  hav- 
ing taken  issue  upon  the  allegations  of  sickness  and  misfortune, 
the  plaintiff  offered  to  prove  them ;  but  the  Judge  excluded  the 
evidence  as  irrelevant 

The  plaintiff)  upon  this  argument,  contends  that,  had  he  been 
permitted  to  show,  that  by  reason  of  misfortune  and  sickness  in 
his  family,  he  was  unable  to  continue  the  payment  of  his  dues, 
he  was  then  prepared  to  prove,  that  the  condition  of  the  associa- 
tion was  such,  that  there  was  no  legal  or  equitable  objection  to  a 
repayment  of  the  money  as  claimed  by  him,  but  that  he  was  pre- 
vented in  the  outset  from  giving  any  evidence  on  the  ground  of 
irrelevancy. 

•  In  this  view,  we  think  the  ruling  was  erroneous.  Proof  of  the 
jEsiCts,  which  the  plaintiff  offered  to  establish,  was,  certainly,  the 
first  and  appropriate  step  in  the  plaintiff's  case ;  and  if  he  could 
not  be  permitted  to  prove  them,  na  evidence  of  the  condition  of 
the  association,  nor  any  other  evidence  could  be  of  any  avail  to 
him. 

If  the  plaintiff  had  proved  what  he  offered  to  prove,  and  had 
proved,  in  addition,  such  facts  relating  to  the  condition  of  the  as- 
sociation as  in  law  and  good  conscience  ought  to  have  satisfied  the 
trustees,  as  to  the  grounds  of  the  plaintiff''s  withdrawal,  then  we 
think  he  not  only  had  a  right  to  withdraw,  but  was  also  entitled 
to  a  return  of  his  money ;  and  as  his  first  step,  we  think,  he  had 
a  right  to  give  the  evidence  which  was  excluded. 

The  defendants  insist,  that  the  plaintiff  must  first  show,  that 
^'the  trustees  were  satisfied  as  to  the  grounds  of  withdrawaL" 
B.— n.  25 
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How  the  plaintiff  was  to  prove  that  &ct,  it  is  not  easy  to  see. 
To  prove  that  trastees  of  a  corporatioQ  are  satisfied  as  to  the 
grounds  of  withdrawal,  when  that  withdrawal  takes  money  with 
it,  would  be  difficult 

We  think  the  statute  of  1861,  under  which  this  association  was 
formed,  gives  no  such  arbitrary  power  to  trustees,  and  imposes  no 
such  impossible  conditions  upon  a  member's  right  to  a  return  of 
the  subscription  money  paid  by  him  to  the  association,  who  de- 
sires to  withdraw  from  that  association,  by  reason  of  sickness  and 
misfortune. 

New  trial  ordered,  with  costs  to  abide  the  event.* 

*  This  oaie  should,  probably,  be  undentood  aa  merely  deciding,  that  it  ia  posi- 
ble  that  a  member^a  right  to  withdraw,  and  to  a  return  of  hia  money,  may  be  per- 
feet,  aHhongh  the  board  of  tniateea  may  hare  omitted,  or  declined  to  e3Epre« 
themaelves  aatiafied  as  to  the  groanda  of  hie  withdrawal. 

The  point  ia  not  decided,  that  in  a  case  fidrly  calling  for  the  exercia^  of  judg- 
ment, whether  the  alleged  grounda  exists  or  if  a  member  has  suffered  from  alckneaa^ 
or  misfortune ;  whether  they  have  actually  disabled  him  from  continuing  the  pay- 
ment of  his  sahteriptlon  to  the  society ;  or  whether  they  have  merely  made  it  in- 
oonvenient  or  undedrable  to  the  member :  the  diaaatisfiustion  of  the  board  of  tmateea^ 
aa  to  the  grounda  of  withdrawal,  would  not  conclude  him,  and  be  an  answer  to  a 
suit  to  recoTcr  back  the  money  paid. 

miia  case  cannot  be  regarded  aa  deciding,  that  if  the  aaaocialion  is  in  debt,  and 
its  assets  are  barely  sufficient  to  pay  its  debts,  much  leeSp  if  they  are  insufficient! 
that  a  member,  however  unfortunate  and  poor,  can  withdraw  and  coerce  a  return 
of  the  whole  amount  of  aubeeriptton  paid  by  Urn  to  the  association.  Hie  opinion 
clearly  intimates  the  contrary 

The  ahareholdera  are  declared,  by  the  statute  under  which  the  association  is  or- 
ganized, "  liable  to  the  creditors  of  the  said  association,  to  an  amount  equal  to  the 
amount  oi  atoek  held  by  them  reapectlrely,  for  all  debts  contracted  by  auch  aaao- 
ciation.*— UwB  of  1861,  p.  284,  §  11.  < 

In  paasing  upon  the  truthfulness  or  sufficiency  of  the  alleged  grounds  of  with- 
drawal, and  the  extent  to  which  they  may  affect  a  member's  ability  to  continue  the 
payment  of  his  subscription ;  the  board  of  trustees  owe  a  duty,  not  only  to  the  other 
members  of  the  association,  but  to  Its  creditors;  and  by  the  law  of  its  organintSon, 
their  aatisliction,  aa  to  the  grounda  of  withdrawal,  would  aeem  to  be  a  condiUon, 
aa  tha  general  rule,  to  any  member^a  right  to  withdraw,  and  be  refunded  tha 
amount  he  may  hare  paid  on  Ma  aubacription  to  the  aaaociatlon.— -Rxp. 
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Sakuxl  T.  McDougall,  Respondent,  v.  Chablxs  E.  Fogg, 

Defendant  and  Appellant 

L  In  an  aethm  upon  a  eontract,  by  wliieh  the  plaintiff  coTenante  "  to  inprore  ma- 
ehinery  for  manufiMtming  gas,  and  to  obtain  a  patent  or  patents  therefor,  and 
to  asngn  to  the  defendant  one  undivided  half  of  laid  patent  or  patents,"  and 
by  which  the  defendant  covenants ''  to  pay  the  plaintiff  $1000  when  the  pateot 
or  patents  are  issued ;"  which  action  is  brought  to  recoyer  the  $1000,  after  the 
plaintiff  has  obtained  a  patent  for  an  alleged  improTement,  and  assigned  an  tra- 
divlded  half  of  it  to  the  defendant :  it  is  competent  for  the  defendant  to  allege^ 
in  his  answer,  and  prove  at  the  trial,  "  that  the  alleged  improTcment  in  said 
patent  was  worthless;  had  never  been  rednced  to  practice,  and  had  been  known^ 
and  tried,  and  abandoned  as  worthless,  before  the  patent  was  issued  to  plaintiff.* 

%  HMf  that  the  rejection  of  mch  evidenee  entitled  the  defendant  to  a  new  tria^ 
he  liaving  excepted  to  its  re{eoti<Mi. 

(Before  HomuM  and  PmnxpoiiT,  J.  J.) 

Heard,  January  14;  decided,  January  SO,  18M. 

Tms  is  an  appeal  bj  the  defendant^  from  a  judgment  entered 
in  favor  of  the  plaintiff  on  the  report  of  a  referee.  The  action 
was  brought  to  recover  $1000,  and  upon  an  agreement  in  writing, 
dated  February  6,  1855,  signed  and  sealed  by  both  parties,  in 
these  words,  viz. : — 

'^  Charles  E.  Fogg  agrees  to  advance  Samuel  T.  McDougall 
$500,  to  improve  machinery  for  manufacturing  gas,  and  to  obtain 
a  patent  or  patents  on  Ijie  same ;  he  also  agrees  to  pay  Samuel  T. 
McDougall  $1000  when  the  patent  or  patents  are  issued. 

"  In  consideration  for  the  above  advance  and  payment,  Samuel 
T.  McDougall  agrees  to  improve  machinery  for  manufacturing 
gas,  and  obtain  a  patent  or  patents  therefor,  and  to  assign  to 
Charles  E.  Fogg  one  undivided  half  of  said  patent  or  patents ; 
and  he  further  agrees  to  leave  $500  of  the  last  payment  in  the 
business  as  capital,  Charles  E.  Fogg  paying  a  like  amount  ($500) 
as  capital :  said  capital  to  be  used  for  joint  account  in  selling 
patent  rights  and  manu&cturing  and  selling  machines. 

"Charles  E.  Fogg  reserves  the  right  to  sell  his  interest  in  said 
invention  to  any  person  complying  with  the  terms  and  conditiona 
of  this  agreement" 

The  report  of  the  referee  states,  not  only  the  facts  found  by 
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him,  and  his  conclusions  of  law  thereon,  but  it  states  the  decisions 
made  by  him  during  the  progress  of  the  trial,  to  which  the  ex- 
ceptions were  taken,  which  alone  are  considered  in  the  opinion  of 
the  Court  delivered  at  General  Tferm. 

The  report  of  the  referee,  after  stating  the  making  of  the  agree- 
ment above  set  forth,  and  the  substance  of  it,  is  as  follows,  viz. : — 

"  That  subsequently  said  plaintiff  did  obtain  a  patent  for  an 
improvement  in  the  discovery  for  the  manu&cture  of  hydro-car- 
bon vapor,  (which  was  admitted  on  the  trial  to  be  an  inflammable 
gas,)  and  did  assign  the  one-half  of  his  interest  therein  to  said  de- 
fendant, which  assignment  was  duly  recorded  in  the  United  States 
Patent  Office  at  Washington,  and  that  said  defendant  did  pay  to 
the  plaintiff  the  sum  of  five  hundred  dollars,  but  made  no  other 
or  further  payment  to  him. 

The  defendant  on  the  trial  insisted,  as  a  matter  of  law,  that  the 
plaintiff^  in  order  to  sustain  his  action,  must  show  that  he  had 
actually  improved  machinery  for  manufacturing  gas,  and  that  the 
alleged  improvement  of  plaintiff  was  useAil,  upon  which  propo- 
rtion of  law  I  ruled  and  decided  that  the  issuing  of  the  patent 
was  prima  facie  evidence  of  utility. 

"The  defendant  likewise  insisted,  that  the  plaintiff  must  prove 
that  the  patent  had  been  reduced  to  practice,  which  proposition 
of  law  I  overruled.  The  defendant  likewise,  at  a  sul^equent 
stage  of  the  case,  offered  to  prove  that  the  alleged  improvement 
in  said  patent  was  worthless,  had  never,  been  reduced  to  practice, 
and  had  been  known,  and  tried,  and  abandoned  as  worthless  be- 
fore the  patent  was  issued  to  plaintiff,  which  offer  I  overruled 
unless  the  defendant  should  first  prove  £a.lse  representations  of 
plaintiff  alleged  in  the  answer. 

"  The  defendant  then  offered  evidence  tending  to  show,  that  the 
defendant  and  plaintiff  had,  after  the  making  of  the  contract  above 
referred  to,  settled  the  same  by  the  payment  of  the  five  hundred 
dollars  above  mentioned ;  and  that  by  a  parol  agreement  between 
the  parties,  the  said  contract  was  discharged,  and  the  defendant 
released  therefrom;  and  that  the  said  five  hundred  dollars  so 
paid,  was  in  full  settlement  of  all  plaintiff's  claims  upon  defend- 
ant, arisSug  out  of  the  matter  of  this  agreement  And  upon  this 
point,  without  deciding  as  a  matter  of  law  whether  the  said  con- 
tract eoixld  be  legally  rescinded  by  such  an  agreement  in  parol,  I 
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find,  as  a  matter  of  fiEU^t,  that  although  there  is  considerable  evi- 
dence tending  to  that  point,  yet,  that  it  is  not  sufficient  to  warrant 
me  in  coming  to  the  conclusion,  that  the  said  contract  was  thereby 
rescinded  or  discharged,  or  intended  so  to  be,  by  the  parties.  I 
further  find  that  no  special  damage  to  the  plaintiff  has  been 
proved,  on  the  trial  of  this  action. 

"  And  upon  the  above  facts,  so  found  by  me,  I  find  as  a  mat- 
ter of  law,  that  plaintiff  is  entitled  to  recover  from  the  defend- 
ant the  said  sum  of  one  thousand  dollars,  so  by  him  contracted 
to  be  paid  on  the  assignment  of  the  one-half  of  said  patent,  with 
interest  thereon,  from  the  date  of  said  assignment,  August  27, 
1865,  to  the  date  of  this  my  report,  amounting  in  all  to  one  thou- 
sand one  hundred  and  seventeen  dollars  and  sixty-three  cents, 
($1117V^.) 

"All  of  which  is  respectfully  submitted.  Dated,  N.  Y.,  April 
80, 1857." 

"  The  false  representations  of  plaintiff  alleged  in  the  answer," 
referred  to  in  the  referee's  report^  are  to  the  effect,  th&t  before 
the  agreement  was  made,  and  "some  time  in  the  autumn  of  1854, 
the  plaintiff  called  upon  the  defendant,  and  stated  that  he  had 
invented  a  new  apparatus,  or  machine,  for  manufacturing  g}is 
from  a  fluid  called  Benzole,  and  represented  to  this  defendant 
that  his  said  invention  was  of  immense  value,  and  that  he  was 
about  to  procure  a  patent  for  the  same. 

The  answer  alleges,  that  the  defendant  relied  on  these  represent- 
ations, and  was  induced  by  them  to  enter  into  the  agreement, 
and  that  "  they  were  utterly  &lse  and  made  without  foundation." 

When  the  plaintiff  rested,  the  defendant  moved  to  dismiss  the 
complaint,  on  grounds  stated  in  the  opinion  of  the  Court.  The 
motion  was  denied,  and  the  defendant  excepted.  He  also,  in  due 
time,  filed  various  exceptions  to  the  decision  of  the  referee,  and 
the  conclusions  of  law  included  therein. 

Judgment  having  been  entered  upon  the  referee's  report,  the 
defendant  appealed  from  it  to  the  General  Term. 

A.  B.  Gapwell^  for  appellant,  contended  that  the  plaintiff,  in  or- 
der to  recover,  must  prove,  affirmatively,  that  he  had  "  improved 
machinery  for  manufacturing  gas,"  and,  also,  that  he  had  '*  ob- 
tained a  patent  or  patents  on  the  same." 
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That  the  issuing  of  the  patent  was  not  prima  facie  evidence  of 
the  fact,  that  the  plaintiff  had  improved  machinery  for  manafac- 
tnring  gas,  or  of  the  utility  of  the  alleged  invention.  (Curtis  on 
Patents,  §  868,  p.  406 ;  2  Greenleaf 's  Ev.  §§  493,  494^  p.  407 ; 
EarU  V.  Sawyer^  4  Mason's  R  6.) 

That  the  referee  erred  in  excluding  evidence  to  show  that  the 
alleged  improvement  was  worthless,  that  it  had  never  been  re- 
duced to  practice,  but  had  been  known,  and  tried  and  abandoned, 
as  worthless,  before  the  patent  was  issued. 

0.  A.  Ntcholsj  for  respondent 

1.  The  defendant  makes,  in  his  answer,  no  issue  as  to  the  nov- 
dtj  or  usefulness  of  the  invention. 

n.  The  written  agreement  between  the  parties  does  not  require 
that  the  invention  should  be  useful,  or  reduced  to  practice,  and  no 
warranty  as  to  a  patent  can  be  implied  where  there  is  a  written 
agreement  of  sale.  {Van  Ostrand  v.  Beed,  1  "Wend.  432 ;  PeUier 
V.  Oollins,  8  Wend.  459.) 

IIL  The  finding  of  the  referee  is  conclusive,  as  to  the  question 
of  fact.    (  Woodm  v.  Foster,  16  Barb.  R  146.) 

By  thb  Coubt.  Pierrepont,  J. — The  party  who  seeks  to 
recover  upon  a  contract  containing  mutual  and  dependant  cove- 
nants, must  show  that  he  has  performed  his  part  of  the  agreement. 

This  contract  states,  that  the  plaintiff  "  agrees  to  improve  ma- 
chinery for  manufacturing  gas,  to  obtain  a  patent  therefor,  and  to 
assign  one  undivided  half  to  the  defendant.'' 

The  plaintiff  gave  evidence  tending  to  show,  that  he  had  pro- 
cured a  patent,  and  had  assigned  one-half  of  the  same  to  the  de- 
fendant^ and  that  the  defendant  had  paid  him  on  account  of  this 
contract  $600.  The  defendant's  counsel  moved  to  dismiss  the 
complaint  upon  various  grounds;  and  among  others,  that  the 
plaintiff  had  given  no  evidence  tending  to  show  that  he  had  "  im- 
proved machinery  for  manufeicturing  gas,"  as  stipulated  in  the 
contract. 

The  referee  held,  that  the  obtaining  of  a  patent  y^oa  jprima  facie 
evidence  of  the  utility  of  the  invention.  The  defendant  then 
"  offered  to  prove,  that  the  alleged  improvement  in  said  patent  was 
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woiihless,  had  never  been  reduced  to  practioe,  and  had  been 
known,  and  tried,  and  abandoned,  as  worthless,  before  the  patent 
to  the  plaintiff  was  issued." 

This  offer  the  referee  rejected,  unless  the  defendant  should  first 
prove  the  fidse  representations,  alleged  in  his  answer ;  thus  virtu- 
ally ruling,  not  only  that  the  patent  was  prima  fadt  evidence  that 
the  plaintiff's  invention  was  an  improvement,  but  that  it  was  con- 
clusive, and  of  such  a  nature  that  no  evidence  could  be  given  to 
rebut  it^  unless  fraud  was  first  shown. 

We  conceive  the  law  to  be  quite  otherwise.  In  the  case  of 
Ohw  V.  Hundey^  (13  Wend.  885,)  the  suit  was  upon  a  note  given 
on  the  sale  of  a  patent  right,  for  an  improved  washing  machine. 
The  defence  was,  that  the  patent  was  of  no  validity,  and,  there- 
fore, the  note  was  without  consideration.  Witnesses  were  called 
to  testify,  that  they  had  seen  washing  machines  in  use,  prior  to  the 
granting  of  these  letters  patent,  which,  in  material  parts,  corres- 
ponded with  the  machine  in  question.  The  defendant  contended 
that  the  machine  was  not  a  new  invention.  Mr.  Justice  Nelson 
held,  that  the  patent  issued  was  invalid,  and  that  the  note  given  was 
without  consideration,  and  that  the  plaintiff  could  not  recover. 

So  in  the  case  of  Head  v.  Stevens^  (19  Wend.  411,)  the  suit  was 
upon  several  promissory  notes,  the  consideration  of  which  was 
the  assignment  of  a  patent  right  The  defendant  was  allowed  to 
show,  what  the  defendant  in  this  case,  in  order  to  defeat  a  recov- 
ery, proposed,  but  was  not  permitted,  to  show.  There  are  other 
like  decisions,  made  by  the  Courts  of  this  State,  by  the  Courts  of 
other  States,  and  by  the  Courts,  of  the  United  States.  (Wright's 
Ohio  R.  806 ;  11  Ohio  R.  411 ;  4  Washington  C.  C.  R  18.) 

The  evidence  offered  and  excluded,  if  uncontradicted,  would 
establish,  that  the  plaintiff  had  not  improved  machinery  for 
manufacturing  gas,  and  that  the  patent,  the  undivided  hsdf  of 
which  he  had  assigned,  was  not  a  patent  of  improved  machinery ; 
and  that,  as  a  necessary  consequence,  the  plaintiff  had  not  per- 
formed the  covenant  on  his  part — ^fuU  performance  of  which  was 
a  condition,  precedent,  to  his  right  to  maintain  this  action. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Ordered  accordingly. 
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Thb  State  Bank  at  New  Brunswick,  Appellants,  v.  Mettlkb, 

d.  (d.^  Respondents. 

1.  To  render  a  verbal  promise  Talid,  when  made  by  the  defendants,  to  a  third  per- 
son, to  pay  to  the  plaintifFs,  creditors  of  the  promisee,  a  debt  which  he  owes 
to  them,  it  must  be  founded  upon  a  eonsideration,  and  arise  ont  of  a  transaction, 
by  force  of  which,  the  promisors  become  substantially  the  debtors  of  the 
promisee,  in  respect  of  the  sum,  and  to  the  amount  which  they  thus  agree 
to  pay,  so  that  making  payment,  according  to  the  terms  of  the  promise,  will 
be  a  satis&ctiott  of  their  own  debt,  or  the  discharge  of  an  obligation,  resting 
upon  them,  as  principals 

2.  When  the  promise  places  the  promisors  in  the  position  of  sureties  for  the  debt 
of  their  promisee,  so  that  making  the  promised  payment,  will  convert  the 
promisors  into  creditors  of  the  promisee,  for  the  amount  so  paid,  the  case  ftX)M 
within  the  statute,  and  the  agreement  is  void,  if  not  in  writing,  though  based 
upon  a  consideration  sufficient  to  uphold  it 

(Before  Boswokth  and  HomAir,  J.  J.) 

Heard,  November  9th,  1867 ;  decided,  February  6th,  1868. 

The  President,  Directors  and  Company  of  the  State  Bank  at 
New  Brunswick,  in  the  State  of  New  Jersey,  are  the  plaintiffs  in 
this  action,  and  Samuel  Mettler,  J.  Spaulding  Reynolds  and 
William  F.  Mettler  are  the  defendants.  It  now  comes  before  the 
Court,  at  General  Term,  on  an  appeal  by  the  plaintiffit,  from  a 
judgment,  in  favor  of  the  defendants,  entered  on  the  report  of  a 
referee,  to  whom  it  had  been  referred  to  hear  and  decide  it 

It  is  brought  to  recover  the  amount  of  an  unaccepted  draft,  or 
bin  of  exchange,  drawn  by  John  Mettler,  on  Mettler,  Eey nolds  k 
Co.,  the  defendants,  upon  an  alleged  promise  to  pay  the  same. 

The  complaint,  in  substance,  alleges : — 

I.  That  John  Mettler,  of  New  Brunswick,  N.  J.,  prior  to  the 
12th  of  April,  1852,  was  engaged  in  business  there,  as  a  grain- 
merchant  ;  that  Samuel  Mettler,  of  New  York  City,  before  and 
at  that  date,  was  a  grain  and  flour  commission  merchant,  and  in 
business  as  such  in  the  City  of  New  York,  as  one  of  the  defend- 
ants' firm. 

II.  Before  that  date,  he,  (Samuel,)  had  been  a  member  of  the  firms 
of  "  Lane  &  Mettler  "  and. "  Stewart  k  Mettler,"  after  which  the  firm 
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of  "  Metder,  Beynolds  &  Go."  was  foimed,  all  of  them,  in  turn, 
piosecating  the  same  busineEQ. 

nX  For  about  eleven  years  prior  to  the  12th  of  April,  1862, 
either  the  said  Samuel  alone,  or  his  said  firms,  received,  from 
time  to  time,  consignments  of  produce  from  said  John,  to  be  sold 
on  commission,  '*  with  the  understanding  and  agreement,"  be- 
tween said  John  and  Samuel,  or  the  said  John  and  the  various 
firms  aforesaid,  that  John  "  might  draw  for  moneys"  on  Samuel, 
or  said  firms  respectively,  against  such  consignments,  and  that 
such  drawee,  or  drawees  '*  should  accept  and  advance  moneys  on 
said  drafts,  and  reimburse  himself  or  themselves  out  of  the  pro- 
ceeds  of  such  consigned  property,"  "  being  allowed  the  customary 
charges  and  commissions  on  suQh  advances,  and  making  such 
sales."  Such  was  the  "  nature  of  the  understanding  and  agree- 
ment existing  between  the  said"  John  and  the  defendants,  on  the 
12th  of  April,  1852. 

lY.  On  the  12th  of  April,  1852,  in  pursuance  of  such  under- 
standing, John  Mettler  made  his  draft  as  follows : — 

"  New  Brunswick,  April  12th,  1852. 
"$4000. 

"  Thirty  days  after  date,  for  value  received,  pay  to  John  B. 
Hill,  Cashier,  or  order,  four  thousand  dollars,  and  charge  the  same 
to  my  account  "John  Mettleb. 

«  Mettler,  Reynolds,  &  Co. 
"  64  Dey  street,  N.  Y." 

The  plaintiflfe  received  it  from  John  Mettler,  on  the  day  of  its 
date,  and  advanced  to  him  its  full  amount,  less  the  legal  discount, 
"  under  the  full  faith  and  confidence,  that  the  same  would  be  duly 
accepted  and  paid." 

V.  On  the  15th  of  May,  1852,  it  was  presented  for  payment, 
which  was  refused.  The  defendants  had,  previously,  refused  to 
accept  it,  on  the  alleged  grounds,  that  they  had  no  property  of 
the  drawer  in  their  hands,  and  he  was  then  indebted  to  them, 
the  truth  of  which,  the  complaint  denies,  on  information  and 
belief. 

VI.  The  money,  so  advanced  on  the  drafts,  was  applied,  by 
John,  to  pay  for  grain  he  had  on  hand,  of  the  value  of  about 
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$12,000,  which  John  was  to  oonsign  to  the  defendants,  "  nnder 
the  understanding,  and  in  the  course  of  business  aforesaid,  and 
part  of.  which  was  on  the  way  to  be  delivered  to  said  defendants, 
under  said  arrangement"  All  the  grain  mentioned  in  this  para- 
graph came  to  the  hands  of  the  defendants,  and  was  converted  to 
their  own  use. 

YIL  "And  the  said  plfunti&  saj,  that  between  the  said 
twelfth  day  of  April,  A.  D.,  1852,  and  the  fifteenth  day  of  May, 
A.  D.,  1852,  the  said  defendant,  in  consideration  that  the  said 
John  Mettler  would  permit  the  property  he  had  consigned  to  said 
defendants  to  come  to  their  hands,  and  would  turn  over  or  trans- 
fer to  them,  or  to  said  Samuel  Mettler,  all  the  produce  the  said 
John  Mettler  then  had  on  hand,  and  confess  a  judgment  to  the 
said  Samuel  Mettler  or  the  said  defendants,  under  which  said 
Samuel  or  the  said  defendants  might  sell  the  real  and  personal 
estate  of  said  John  Mettler,  and  receive  the  avails  thereof,  they, 
the  said  defendants,  would  accept  and  pay  such  drafts  as  were 
held  by  any  banks  at  the  date  of  sach  promise ;  and  confiding  in 
such  promise,  the  said  John  Mettler  permitted  the  consigned 
property  to  come  to  the  hands  of  said  defendants,  as  proposed, 
and  turned  over  and  transferred  to  them  all  the  produce  of  the 
said  John  Mettler,  and  confessed  to  them  a  judgment  according 
to  the  terms  so  proposed  to  him.  And  in  pursuance  of  such  per- 
mission, transfer  and  judgment,  the  said  defendants  received  a 
large  amount  of  property  of  the  said  John  Mettler." 

Yin. .  At  the  date  of  such  transfer  and  agreement,  the  plaintiff 
held  and  owned  the  draft,  and  the  whole  amount  of  it  was  due 
to  them,  as  the  defendants  then  knew.  But  though  requested  to 
do  so,  the  defendants  have  not,  and  would  not  pay,  to  the  plain- 
tifBs,  any  part  of  the  draft,  and  the  whole  amount  of  it  is  due  to 
the  plaintiff. 

IX.  The  plaintifl&j  when  they  received  the  draft>  were,  and 
since  have  been,  a  banking  corporation,  duly  created  by  the  laws 
of  New  Jersey.  Judgment  was  demanded  for  $4000,  with  in- 
terest firom  the  15th  of  May,  1862,  and  the  costs  of  the  action. 

The  answer  was  in  these  words,  viz.: — 

''  The  defendants,  for  answer  to  the  plaintifis'  complaint,  admit, 
that  before  the  12th  day  of  April,  1862,  John  Mettler  was  engaged 
in  business  in  New  Brunswick,  State  of  New  Jersey ;  that  Samuel 
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Mettler  wad,  on  the  12th  day  of  April,  1852,  engaged  in  business 
with  J.  Spaulding  Reynolds  and  William  F.  Mettler,  under  the 
firm  of  Mettler,  Reynolds  k  Co.,  the  defendants  in  this  action ; 
and  that  before  the  12th  day  of  April,  1852,  said  Samuel  Met- 
tler had  been  engaged  in  business  under  the  firm  of  Lane  tc 
Mettle*,  and  under  the  firm  of  Stewart  &  Mettler,  in  the  City  of 
New  York. 

"Defendants,  further  answering,  deny  each  and  every  other 
allegation  in  said  complaint^  except  those  hereinbefore  admitted." 

The  referee  made  a  report  of  the  &cts  found  by  him,  and  of  his 
conclusions  of  law,  as  follows : — 

"I  do  report,  that  the  plaintiffs,  at  the  time  of  commencing  this 
action,  and  for  several  years  prior  thereto,  were  a  banking  cor- 
poration duly  authorized,  by  tiie  laws  of  the  State  of  New  Jersey, 
to  do  business  as  such,  under  the  above-named  title,  and  are  the 
lawful  owners  of  the  draft,  a  copy  of  which  is  set  forth  in  the 
complaint 

"  That  the  defendants  were  on  the  12th  day  of  April,  1852, 
and  had  been,  from  February  previous  thereto,  flour  and  com- 
mission merchants,  doing  business  in  the  City  of  New  York,  and 
succeeded  the  different  firms  and  persons  in  the  same  business  as 
set  forth  in  the  complaint. 

"  That  John  Mettler,  a  brother  of  the  defendant,  Samuel  Met- 
tier,  had  been  living  in  New  Brunswick,  engaged  in  the  produce 
business  for  about  twelve  years,  prior  and  up  to  May,  1852 ;  that 
during  this  period,  the  course  of  business  existed  between  John 
Mettler  and  the  plaintiff,  and  the  defendants  and  the  several  firms 
to  which  the  defendants  succeeded  during  the  several  periods  in 
which  they  were  respectively  engaged,  substantially  as  set  forth 
in  the  complaint  That  on  this  12th  day  of  April,  1852,  John 
Mettler  drew  the  draft,  set  forth  in  the  complaint,  for  $4000  at 
thirty  days  on  the  defendants ;  that  the  plaintifib  discounted  it, 
and  sent  it  to  the  defendants  for  acceptance,  which  was  refused ; 
that  the  proceeds  of  this  draft  were  chiefly  used  to  pay  on  the 
account  of  grain  which  John  Mettler  had  bought,  and  which 
finally  came  to  the  hands  of  the  defendants,  under  the  agreement 
with  John  Mettler  to  pay  the  plaintifis  hereinafter  mentioned ; 
that  after  the  draft  had  been  presented  for  acceptance,  and  before 
the  same  became  payable,  John  Mettler,  having  a  large  amount 
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of  grain  at  different  places  in  the  country,  and  on  the  way  to  New 
Tork,  refused  to  allow  the  grain  to  go  forward  to  the  d^endants, 
and  told  them  he  would  turn  it  over  to  the  plaintiffs  unless  de- 
fendants would  accept  and  pay  this  draft  and  others  coming  due 
at  the  banks ;  that  the  defendants  refused  to  accept  this  and  other 
drafts,  but  agreed  with  John  Mettler  that  John  should  ajlow  all 
the  grain  to  go  into  their  hands,  and  should  assign  to  them  certain 
canal  barges  and  his  other  personal  property,  and  confess  a  judg- 
ment to  them  to  bind  his  real  estate,  in  consideration  of  which  the 
defendants  agreed  to  settle  and  pay  this  draft  to  the  plaintiff; 
that  John  Mettler  did  turn  the  grain  oyer  and  assign  all  his  per- 
sonal property,  and  did  confess  a  judgment  to  the  defendants  as 
was  agreed  between  them,  but  the  defendants  have  not  settled 
and  paid  this  draft  to  the  plaintiff  as  they  agreed  with  John  Met- 
tler to  do,  and  the  whole  amount  of  the  same  remains  due  and 
unpaid.  And  upon  the  foregoing  feusts,  I  find  and  decide,  as  mat- 
ter of  law,  that  the  plaintiffs  are  not  entitled  to  recover  in  this 
action,  and  that  the  complaint  should  be  dismissed,  and  I  give 
judgment  for  the  defendants,  dismissing  the  same  with  costs. 

"  Datpd,  New  York,  February  28th,  1857." 

The  plaintiffs,  in  due  time,  filed  various  exceptions  to  the  deci- 
sion of  the  referee.  A  judgment  having  been  entered  on  the  re- 
port of  the  referee,  the  present  appeal  from  it  was  taken  by  the 
plaintiffs.  It  is  unnecessary  to  give  any  further  statement  of  the 
evidence  than  is  contained  in  the  opinion  of  the  Court 

Wm,  Ourtia  Nayea,  for  appellants. 

M  &  Van  WirJck,  for  respondents. 

By  the  Court.  Boswobth,  J. — ^The  complaint  states,  and 
the  referee  finds,  that  for  about  eleven  years  prior  to  the  transac- 
tion in  question,  either  S.  Mettler  alone,  or  the  firms  of  which, 
during  that  period,  he  was  a  member,  received,  from  time  to  time, 
produce  from  John  Mettler,  upon  an  agreement  between  him  and 
B.  Mettler,  or  the  firms  of  which  the  latter  was  a  member,  that 
John  Mettler  might  draw  against  such  consignments,  and  that  S. 
Mettler,  or  his  firms,  should  accept  and  pay,  and  reimburse  them- 
selves out  of  the  proceeds  of  the  property  so  consigned. 
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That  was  the  relation  existing,  between  the  defendants  and  John 
Mettler,  when  the  latter  drew  and  the  plainti£b  discounted  the  bill 
in  question,  and  when  the  special  promise,  found  by  the  referee, 
was  made. 

The  produce  which  John  Mettler  threatened  to  stop,  and  with* 
hold  from  the  defendants,  was  allowed,  in  consequence  of  the  spe- 
cial promise,  found  by  the  referee  to  have  been  made,  to  go' into 
the  defendants*  hands  under  that  previous  and  subsisting  arrange* 
ment,  and  on  the  terms  of  that  arrangement  only,  except  in  so 
fiur  as  that  arrangement  was  modified  by  the  special  promise  itself. 

The  referee  does  not  find,  that  the  produce  and  other  property 
was  bought,  by  the  defendants,  of  John  Mettler,  or  that  they  agreed 
upon  its  value,  or  upon  any  price  at  which  it  was  to  be  accounted 
for.  The  fiict  that  John  Mettler  was,  as  a  part  of  the  transaction, 
to  confess  a  judgment  to  the  defendants,  so  as  to  bind  his  real  es» 
tate,  imports,  that  such  judgment  was  to  be  confessed  as  a  secu- 
rity for  such  sum  as  he  might  then  owe  them,  or  for  such  liabili- 
ties as  they  had  incurred,  or  might  incur,  for  him,  or  both. 

It  is,  therefore,  quite  clear,  as  we  think,  that  the  fiicts  found  es- 
tablish, that  the  defendants  did  not  purchase,  of  John  Mettler,  the 
grain  which  was  sent  forward,  or  the  canal  barges,  or  the  other 
personal  property  which  he  tmsferred  to  them.  Their  promise  to 
him  to  settle,  and  pay  to  the  plaintifGs,  the  bill  in  question,  was 
not  a  promise  to  pay  the  whole  or  a  part  of  the  price  of  property 
which  they  had  bought 

Was  it  a  promise  to  apply  the  proceeds  of  the  property  trans- 
ferred, in  consideration  of  such  transfer,  by  paying  such  proceeds 
to  the  plaintiffs  in  satisfaction  of  such  bill  ?  The  referee's  find- 
ing does  not  state  the  promise  in  this  form.  If  such  xsould  be 
deemed  to  be  its  effect,  or  meaning,  it  is  not  found  that  the  prop- 
erty transferred  was,  in  value,  equal  to  the  amount  of  the  bill  in 
question,  nor  is  it  found  that  they  had,  or  could  have,  realized 
enough  from  the  property  to  pay  it 

To  take  the  case  out  of  the  statute  o£  frauds,  the  verbal  prom- 
ise of  a  third  person,  made  to  a  debtor  of  the  plainti£&,  to  pay  to  the 
latter  a  debt  which  the  promisee  owes  them,  must  find  its  con- 
sideration in  a  purchase  of  property  from  the  promisee,  so  that 
the  amount  which  is  promised  to  be  paid,  is  to  be  paid  in  dis- 
charge of  the  proper  debt  of  the  promisor,  or  the  transaction  and 
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pTomise  must  be  sach,  that,  making  the  promised  payment  to  the 
plaintiffs,  as  creditors  of  the  promisee,  will  operate,  incidentalljy 
as  a  satis&ction  of  the  debt  of  the  latter,  and,  primarily,  as  pay- 
ment of  the  debt  of  the  promisor.  {Jackson  y.  Baynar^  12  J.  B. 
291 ;  Farley  Y.  CZm^oru^  4 Cowen,  4S2;  S.G.  in  error,  9  Id.  639; 
Ellujood  y.  Monk,  6  Wend.  286;  Johnrni  y.  Oilberi,  4  Hill,  178; 
Barker  y.  Buddm,  2  Denio,  60.) 

When  the  promisor  has  received  fiom  the  plaintifb'  debtor  prop- 
erty of  the  latter,  upon  an  agreement  to  sell  it,  and  pay  the  pro- 
ceeds to  the  plaintiffs,  in  satisfaction  of  a  debt  which  the  prom- 
isee owes  them,  the  plaintifb  may  sue  on  such  promise,  and  recover 
the  amount  of  the  proceeds,  if  they  dxall  have  been  informed  o^ 
and  shall  have  assented  to  the  arrangement  prior  to  the  receipt  of 
the  proceeds  by  the  promisee.  {Seaman  v.  Whitney,  24  Wend. 
260.) 

But,  as  already  remarked,  no  such  fact  is  found  to  exist  in  this 
case. 

This  case,  as  the  fiicts  found  present  it,  is  one  in  which  the  de- 
fendants claimed,  at  the  time  of  the  promise,  to  be  creditors  of 
John  Mettler.  The  referee  has  not  found  whether  they  were  or 
not  The  testimony  is  uncontradicted,  that  they  were  then  under 
liabilities  for  John  Mettler  to  the  amount  of  at  least  $26,000. 
One  of  the  instruments  of  transfer,  purports  to  be  made  in  consid- 
eration of  the  indebtedness  of  John  Mettler,  by  reason  of  advances 
and  acceptances  made  by  the  defendants  for  him,  and  authorizes 
the  proceeds  of  the  property,  so  transferred,  to  be  applied  to  satisfy 
the  advances  thus  made,  and  the  liabilities  incurred,  by  reason  of 
such  acceptances. 

Hence,  the  defendants  were  anxious  to  obtain  a  judgment 
against  John  Mettier,  by  confession,  as  well  as  a  transfer  of  the 
canal  barges  and  of  his  other  personal  property,  and  to  receive 
his  produce  to  be  sold  and  applied,  under  the  arrangement  then 
subsisting  between  them. 

To  obtain  these  securities  they  promise  him,  that  they  will  set- 
tle and  pay  the  debt  in  question  to  the  plaibtifi.  It  is  a  promise 
to  him  to  pay  a  debt  he  was  owing  to  the  plaintiff.  It  was  not 
a  promise  to  satisfy  a  debt  owing  by  themselves,  by  making  pay- 
ment of  it  to  the  plaintifis,  instead  of  John  Mettler. 

It  was,  therefore^  strictly  and  literally  a  promise  to  pay  the  debt 
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of  another.  Conoeding  the  coDsideratioa  to  be  sofficienty  the 
agreement  was  not  in  writing. 

To  make  a  promise  of  one  person  to  pay  the  debt  of  another 
valid,  it  must  not  only  be  in  writing,  but  must  also,  in  all  cascfli 
be  founded  upon  a  sufficient  consideration. 

It  is  not  enough,  to  take  such  a  verbal  promise  out  of  the  statute, 
that  it  is  founded  upon  some  consideration  of  value  received  by 
the  defendant ;  for,  in  all  cases,  in  which  the  creditor  is  not  a 
party  to  the  contract,  the  consideration  must  consist  of  something 
beneficial  to  the  promisor,  or  of  damage,  to  which  the  promisee 
submits. 

I  do  not  think  there  is  any  such  established  distinction  as  that| 
if  the  consideration  consists  of  harm  to  the  promisee,  (the  one 
owing  the  debt  to  be  paid,)  the  agreement,  to  be  valid,  must  be  in 
writing,  but  need  not  be,  if  it  consists  of  something  beneficial  to^ 
and  received  by  the  promisor,  no  matter  what  such  consideration 
may  be. 

Li  the  latter  case,  to  render  the  promise  valid  when  not  in  wri- 
ting, it  must  be  founded  upon  a  consideration,  and  arise  out  of  a 
transaction,  by  the  terms,  or  by  force  of  which,  the  promisor  be- 
comes substantially  the  debtor,  of  the  promisee,  in  respect  of  the 
sum,  and  to  the  amount  which  he  thus  agrees  to  pay,  so  that 
making  payment  according  to  the  terms  of  the  promise  will  be  a 
satisfaction  of  his  own  debt,  or  the  discharge  of  an  obligation 
resting  upon  him  as  a  principal.  When  the  promise  places  the 
promisor  in  the  position  of  a  shrety  for  the  debt  of  his  promisee, 
the  case  fedls  clearly  within  the  statute,  and  the  agreement  is  void* 
{fiarhsr  v.  Budding  supra  ;  Brown  v.  Ourtia,  2  Ooms.  225 ;  Brew- 
tAer  V.  &lsncey  4  Seld.  207.) 

Payment  by  the  defendants  to  the  plaintiffs,  of  the  bill  in  ques- 
tion, would  make  the  former  creditors  of  John  Mettler  for  the 
amount  paid.  He  would  be  obliged,  (if  able,)  to  refund  it,  if  the 
property  transferred  should  prove  insufficient  to  pay  any  part  of 
it,  after  satisfying  their  other  liabilities  for  him. 

In  our  opinion,  on  the  facts  as  found,  the  promise  which  the 
referee  holds  to  have  been  established,  is  a  promise  to  pay  the 
debt  of  John  Mettler,  and  is  void,  because  the  promise  and  the 
consideration  of  it  are  not  contained  in  a  written  agreement^ 
signed  by  the  defendants. 
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'  If  we  did  not  regBoi  this  view  as  free  fiom  reasonable  doabt^ 
we  should  consider  it  the  dafj  of  the  Conrt  to  Teyerse  the  judg* 
meDt,  set  aside  the  report,  vacate  the  order  of  reference,  and  or- 
der a  new  trial,  on  the  ground  that  the  evidence  does  not  warrant 
the  finding  that  "  the  defendants  agreed  to  settle  and  pay  this 
draft  to  the  plaintiffs,"  absolutely  and  unconditionally. 

John  Mettler's  deposition  is  the  only  evidence  which  can  be 
claimed  to  establish  the  &ct  as  found.  To  the  eighth  direct  in- 
terrogatory he  says,  "  I  then  turned  over  the  grain  to  the  defend- 
ants, in  consideration  of  their  promise  to  settle  with  said  plaintifb 
and  my  other  creditors."    ^  The  defendants  agreed  to  have  the 

drafts  settled  with  other  ereditois,  i^"  etc. 
To  the  ninth,  he  says,  "  I  turned  over  the  grain  on  condition 

that  the  defendants  would  settle  with  the  plaintiffi  for  the  amount 

of  said  draft  and  my  other  creditors." 

The  answer  to  the  tenth  adds  nothing.  These  answers  show 
as  strongly,  that  the  defendants  assumed  and  agreed  to  pay  all  the 
debts  of  John  Mettler,  as  that  owing  to  the  plaintiff. 

The  answers,  to  the'  cross-interrogatories,  recall  every  thing  con* 
tained  in  the  answers  to  the  direct,  tending  to  show  an  uncon- 
ditional promise  to  pay ;  vide  answers  to  the  fifth  and  sixth  cross 
interrogatories.  ''  It  was  the  understanding  that  the  defendants 
should  pay  themselves,  first,  out  of  the  property,  and  then  apply 
the  balance  in  payment  or  compromise  with  my  other  creditors." 
This  transaction  was  on  the  28d  of  April,  1852.  The  transfers 
were  made  on  the  27th,  28th  and  29th  of  April,  1852. 

The  only  promise  which  this  evidence  authorized  the  referee 
to  find,  was  a  promise  to  convert  the  property,  and,  after  applying 
the  proceeds,  to  pay,  first^  the  amount  due  to  the  defendants,  and 
satisify  their  liabilities  for  John  Mettler ;  and  next,  apply  the  bal* 
ance  to  pay,  or  in  compromising  with  his  other  creditors. 

If,  therefore,  the  defendants  would  run  any  serious  risk  of 
being  ultimately  held  liable,  upon  the  facts  as  found,  to  pay  the 
draft  in  question,  the  judgment  should  be  reversed  and  a  new 
trial  granted,  because  the  fact  of  the  promise  being  made  as  stated, 
is  wholly  unwarranted  by  the  evidence. 

•  But  we  cannot  doubt  that  the  promise  is  one  to  pay  the  debt  of 
another,  and,  not  being  in  writing,  is  void.  The  defendants  have 
not  appealed  from  the  judgment,  and  are  not  strictly  in  a  position 
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%  ^^^ 

Xo  insist  that  the  &cts  are  erroneoaslj  found.  They  have  not 
appealed^  and  therefore  have  not  placed  themselves  in  a  position 
to  have  a  review,  upon  the  evidence,  of  the  conclusions  of  fitct. 

We  think  the  judgment  should  be  affirmed,  on  the  ground  that 
the  fistcts  as  found  create  no  l^al  liability  on  the  part  of  the  de* 
fendants  to  pay  to  the  plaintiffii  the  bill  or  draft  in  question. 

Judgment  affirmed. 


BONTTO  AND  DUQtJE  V.  MOSQUERA  &  Co.,  HiTCHOOCK  AND 

Beadino,  et  clL 

L  By  tfa«  nil«s  of  the  oemimm  I*w,  %  &etor,  to  whom  goods  are  oondgned  lor  mIo, 
has  DO  authority  to  pledge  them. 

SL  If  without  an  ezprew  authority,  he  pledgee,  as  owner,  the  goode  or  the  docu- 
ments of  title  entmsted  to  him,  he  Ib  guilty  of  a  violation  of  his  trusty  although 
the  moneys  railed  by  him  are  applied  to  the  use  of  his  prindpal ;  and  such  a 
pledging,  as  tortious  and  void,  passes  no  title,  and  can  create  no  lien. 

a.  On  the  contrary,  such  «n  act  glyes  to  the  owner  an  immediate  right  of  aeHon 
for  the  recovery  of  the  goodi^  or  of  their  value,  against  the  innocent  pledgee, 
who  \m  not  allowed  either  to  bar  a  recovery  or  reduce  its  amount,  by  any  in- 
quiry into  the  state  of  the  accounts  between  the  {daintiff  and  his  unlsithfnl  agent 

4.  The  contracts  with  a  fiustor  or  agents  which,  although  void  at  common  law,  are 
rendered  valid  by  the  provisioos  of  the  third' section  of  the  New  Torii  FaetcffiT 
Act,  (SesBion  Iaws  of  1880,  chap.  179,  8  K  &,  5th  ed.,  p.  7fi,)  belong  to  two 
dsues :  firsts  where  the  transaction  is  founded  on  the  documentary  evidence  of 
title  mentioned  in  that  statute ;  second,  where  it  rests  ezclunvely  on  the  iko- 
tor^s  posMssion  of  the  goods;  that  possesiion  being  the  sole  evidence  of  his 
owncnhip. 

A,  As  to  the  first  dasB,  the  documents  of  title  specified  in  the  statute  are:  lst»  « 
'*blll  of  lading;"  2d,  a  "  custom-house  permit;"  and  8d, «  "  warehonse^keep- 
er's  receipt  for  the  delivery  of  any  such  merchandise,''  vi& :  the  merehandiie 
described  in  the  first  and  second  sections»  as  shipped  from  some  other  port»  for- 
eign or  domestic 

t.  To  render  a  contract  with  «  fiMtor,  made  on  the  &ith  of  either  of  these  documenti^ 
valid,  as  sgainst  the  owner  of  the  merchandise,  it  must  either  appear  on  the  Ihoe 
of  the  document^  that  the  &ctor  is  the  owner,  or  its  terms  must  be  entirely  oon- 
aistent  with  the  supposition,  that  he  is  so ;  and  the  other  party  to  sneh  contnot 
must  not  have  notice,  otherwise,  that  such  fkctor  is  not  the  owner. 

7.  And  such  document  must  not  merely  be  exhibited,  but  must  be  transferred  and 
delivered  to  the  person  advancing  his  money  or  credit  in  reliance  on  the  own- 
ership which  it  furnishes;  and  it  must  appear,  that  such  document  was  trans- 
ferred and  delivered  when  the  advance,  it  was  intended  to  secure^  was  mftdcL 
These  acts  must  be  simnltaneousL 

B.— IL  26 
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ft.  And  the  effeot  of  thii  tranifer  mmt  be  either  to  nait  Inraoh  penon  a  title  to  the 
property,  or  the  ezclnuTe  right  or  means  of  obtaining  the  aetnal  poMeadon. 

9.  When  the  Act  of  1880  was  passed,  the  only  "  onstom-hoiise  permit,"  known  to 
the  law,  was  that  whieh  was  granted  to  a  consignee,  when  the  goods  mentioned 
in  his  inyoice  and  bill  of  lading  had  been  duly  entered  at  the  oosfeom-honse,  and 
the  daties  thereon  had  been  paid  or  secured  to  be  paid. 

10.  The  "  permits  for  the  landing  of  goods,  on  which  the  daties  are  not  paid,  to  the 
end  that  they  may  be  stored  in  a  bonded  warehonse,  as  authorized  by  the  Act 
of  Congress,  passed  August  6, 1846,  and  the  subsequent  Act  amending  the  same, 
is  not  such  a  document,  or  "  custom-hduse  permit,"  at  is  meant  by  or  provided 
for,  in  the  New  York  Factors'  Act 

11.  "  A  warehouse-keeper's  receipt,"  as  that  phrase  is  used  in  the  New  York  Fac- 
tor^ Act,  means  the  receipt  of  the  keeper  of  a  private  warehouse,  in  which  the 
person  named  in  the  receipt  has  deposited  the  goods  for  safe  keeping ;  and,  by 
its  terms,  binds  such  war^ouse-keeper,  upon  the  surrender  of  the  receipt,  to  de- 
liver the  goods  to  the  bearer  of  it,  or  to  the  holder  of  it,  if  duly  endorsed  to 
him.  It  does  not  include  such  a  receipt  as  the  keeper  of  a  bonded  warehouse 
on  receiving  goods  for  storage  therein,  on  which  the  duties  are  unpaid,  is  at 
thoriced  by  the  Acts  of  Congress  to  give. 

12.  To  render  the  contract  valid,  it  must  also  appear,  that  the  document  transferred, 
being  such  as  the  statute  describes,  had  been  entrusted  to  the  factor  by  the 
owner  of  the  good& 

18.  To  satisfy  the  word,  "  entrusted,"  such  document  must  have  been  delivered  or 
transmitted  by  the  owner  of  the  merchandise  personally,  or  by  his  authorized 
agent;  or  it  must  have  been  obtained  by  the  factor  in  the  proper  and  ordinary 
mode  of  discharging  the  duties  of  his  trust. 

14.  When  a  factor  attempts  to  pledge  the  goods  of  his  principal,  by  the  transfer  of 
any  document  of  title  not  mentioned  in  the  New  York  Faeton^  Act,  it  if,  by 
the  rules  of  the  eommon  law,  and  by  those  alone,  that  the  validity  of  the  pledge, 
as  against  the  owner  of  the  goods,  must  be  determined. 

16.  The  possession  of  goods  by  a  fieuitor  "  not  having  the  documentary  evidence  of 
title,"  that  can  alone  enable  him  to  create  a  pledge  valid  as  against  the  owner, 
is  an  actual,  as  distinguished  from  a  constructive  poesesdon. 

16.  It  is  only  when  such  is  the  character  of  the  fiictor's  posseadon,  and  only  by  the 
transfer  and  delivery  of  the  goods  themselves,  that  a  valid  pledge,  under  tliis 
provision  in  the  statute,  can  be  effected. 

17.  When  goods  are  shipped  by  the  owner  of  them  from  a  foreign  port,  consigned 
to  his  fSictor  for  sale,  and  the  duties  not  being  paid,  they  are  stored  in  a  bonded 
warehouse,  they  are  In  the  actual  custody  of  the  collector  of  the  port  at  whieh 
they  are  landed,  and  the  &ctor*s  poasesdon  of  them  is  constructive  only.  That 
is  not  such  a  possession  as  will  enable  the  factor  to  make  a  valid  pledge  of  them, 
otherwise  than  by  the  transfer  and  delivery  of  such  a  document  of  title  as  the 
statute  (of  1880)  describes^ 

18.  In  all  cases,  to  render  the  contract  valid,  the  change  of  possession,  whether  ac- 
tual or  constructive,  must  be  made  at  the  time  of  the  advance,  which  the  pledge 
is  iutended  to  secure. 

19.  When  the  attempt  by  a  &ctor  to  pledge  the  goods  of  his  principal,  is  made  to 
■eenre  a  then  present  advance,  if  it  fidl  in  the  requidtes  to  give  it  validity,  under 
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the  third  seotion  of  th«  New  York  FactorflT  Act,  it  is  wholly  void— Told  at  the 
common  law,  and  not  within  the  proTiaiona  of  the  fourth  section  of  that  Act 

SO.  Under  the  fourth  section  of  the  New  York  Faeton^  Act,  to  render  the  contract 
▼alid,  there  must  be  an  actual  transfer  of  the  goods  themselves;  or,  if  the  trans- 
fer and  delivery  of  a  document  of  tttle,  wlU,  under  that  section,  create  a  lien 
upon  the  goods  in  &yor  of  the  person  taking  it  in  depoeith  to  the  extent  of  the 
fiictor^s  claim  against  the  owner,  then  there  must  be  an  aotoal  transfer  of  the 
statutory  docnment  of  titlei 

tl«  The  same  transfer  of  possesion  is  necessary  under  the  fourth  section,  when 
posBcsHJon  without  documentary  evidence  of  title  is  relied  upon,  and  the  docu- 
mentary evidence  of  title  must  be  of  the  same  description,  when  documents  are 
relied  upon,  as  is  necessary  under  the  third  section,  to  give  validity  to  a  trans- 
fer for  a  present  advance. 

(Before  Dun,  Ch.  J.,  BoewoaTS,  Slosson  and  Woonivrr,  J.  J.) 
Heard,  July,  1857 ;  decided,  February  6, 1858. 

This  is  an  appeal,  by  the  plaintiff  from  an  order  denying  a  mo- 
tion for  an  injunction  pendmie  lile^  as  prayed  for  in  their  complaint 
The  plaintifb  in  this  action  are  Charles  Bonito  and  Antonio  Daque, 
composing  the  firm  of  Bonito  Sc  Co.,  doing  business  at  Bogota, 
in  the  Bepublic  of  New  Grenada. 

The  defendants  are  Tomas  Cipriano  Mesquera  and  Anibal  Mos- 
quera,  composing  the  firm  of  Mosquera  &  Co.,  Clinton  Hitchcock 
and  Bichard  A.  Beading,  composing  the  firm  of  Hitchcock  & 
Beading,  and  Samuel  F.  Tracy.  The  firms  of  Mosquera  ic  Co., 
and  Hitchcock  k  Beading,  do  business  in  the  City  of  New  York. 

This  action  is  brought  on  the  allegation,  that,  between  the  1st 
of  November,  1855,  and  the  1st  of  August^  1856,  Bonito  ic  Co. 
shipped  and  consigned  to  Mosquera  k  Co.,  to  be  sold  by  the  lat- 
ter, for  and  on  account  of  the  former,  some  1689  ceroons  of  quina, 
(commonly  called  Pecuyian  bark,)  under  a  previous  written  agree* 
ment  between  them,  on  or  about  the  9th  of  July,  1855,  in  relation 
thereto,  to  the  effect,  that  Mosquera  k  Co.  should  advance  to  the 
plaintifiEs  $25,  U.  S.  currency,  for  each  ceroon,  containing  100 
lbs.  net,  the  plainti£Es  drawing  bills  for  such  advance,  at  90  days 
sight  upon  the  bill  of  lading  from  Honda,  which  is  a  shipping 
point  upon  the  Magdalena  Biver;  the  plaintifi  to  allow  Mosque*' 
ra&Co.  aconmiission  of  two  per  cent  upon  the  sales  of  said  bark, 
"and  that  upon  the  bills  of  lading  which  they  would  receive,  the 
said  Mosquera  k  Co.  should  ensure  the  said  bark  from  Honda,  at 
a  valuation  qf  forty  hard  dollars  for  each  one  hundred  pouLds 
thereo£" 
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The  oomplaint  also  alleges  that  a  shipment  was  made  by  the 
plaintifb  to  Mosquei^  k  Co.  on  the  9tli  of  November,  1855,  of 
635  cerooDS,  containing  each  about  112  poonda,  only  170  ceroons 
whereof  came  to  the  possession  of  Mosqnera  &  Oo.,  by  reason  of 
the  wreck  of  the  yessd,  on  which  such  bark  was  shipped.  Bills 
were  drawn  by  the  plaintiffs,  on  this  shipment,  amounting  to 
$16,500,  which  Mosquera  k  Co.  accepted  and  paid^  thus  adyano- 
ing  that  sum. 

The  complaint  also  contains  allegations,  on  which  the  plaintiff 
seek  to  charge  Mosquera  &  Co.  with  the  yalue  of  the  ceroons  lost^ 
and  with  the  damage  to  those  sayed,  by  reason  of  the  latter  hay- 
ing omitted  to  insure  the  636  ceroons  against  loss  or  damage  finom 
the  perils  of  the  seas,  on  their  yoyage  from  the  place  of  shipment 
to  New  York. 

The  oomplaint  alleges  the  making  of  other  shipments  to  Mosquera 
k  Co.,  under  the  alleged  agreement  between  them,  and  that,  of  the 
whole  shipments,  there  remain  1689  ceroons,  which  are  described 
by  marks  that  identify  them,  not  "  sold  or  disposed  of,  but  thai 
all  of  the  same  is  now  stared  in  one  of  the  bonded  warehouses  in 
the  City  of  New  York,  subject  to  the  lien  of  the  U.  S.  Government 
thereon,  for  the  duties  chargeable  on  the  importation  thereof" 
(This  allegation  is  not  controverted  by  the  answer  of  either  de- 
fendant) 

The  complaint  states  the  advances  made  by  Mosquera  k  Co., 
by  thdr  accepting  and  paying  bills  drawn  by  the  plaintiff  on 
them,  and  the  bills  drawn  and  accepted,  but  outstanding  and  un- 
paid when  this  suit  was  commenced,  the  amount  of  the  lien 
which  Mosquera  k  Co.  claim  to  be  due  to  them,  and  the  plaintifib' 
objection  to  items  of  such  claim. 

The  complaint^  which  was  verified  on  the  29th  of  November, 
1866,  also  states  that  Mosquera  k  Co.  "  have  recently  made  a  gen- 
eral assignment  of  their  property  and  effects  to  the  defendant^ 
Samuel  F.  Tracy,  in  trust,  for  the  benefit  of  their  creditors,"  and 
that  such  assignee  claims  to  be  vested  "  with  all  the  rights,  claims 
and  liens  of  said  Mosquera  k  Co." 

It  also  alleges  iiiBi  the  defendants,  Hitchcock  k  Bedding,  claim 
to  have  a  lien  on  the  bark,  as  security  for  advances  made  by  them 
to  Mosquera' &  Co.,  and  to  have  the  possession  and  control  of  said 
bark,  or  of  the  warehouse  receipts  therefor,  so  as  to  enable  them 
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to  ivithdjaw  the  same  on  payment  of  the  duties^  and  it  also  al- 
leges,  that  if  Hitchoock  &  Beading  have  made  any  adyanoes,  they 
made  them  without  the  knowledge,  consult  or  authority  of  the 
plaintifik 

It  states  the  plaintifb'  desire  to  withdraw  the  said  1689  ceroons, 
and  their  readiness  to  pay,  and,  in  it,  they  offer  to  pay  any  bal- 
ance justly  due  to  Mosquera  &  Co. ;  and  also  states  their  appre- 
hensions that  the  defendants,  or  some  of  them,  will  sell  the  bark, 
unless  restTEoned  by  order  of  the  Court;  that  the  value  of  the  oe- 
roons,  over  and  above  the  duties  theveon,  is  about  $60,000 ;  de- 
mands an  aooounting,  and  prays  judgment  that  the  oeroons  be  de- 
livered to  them  upon  their  paying  the  balance,  found  due,  to  which* 
ever  of  the  defendants  the  Court  may  determine  to  be  entitled  to  it^ 
and  '*  that  pending  this  action,  the  defendants  may,  by  the  injunc- 
tion order  of  the  Court^  be  enjoined  iand  restrained  firom  sdling, 
pledging,  encumbering,  disposing  of  or  interfering  with  the  said 
1689  ceroons,"  and  for  the  appointment  of  a  receiver,  and  for  such 
fturther  or  other  relief  as  may  be  agreeable  to  law  and  equity. 

On  the  8d  of  December,  1866,  an  order  was  made,  requiring 
the  defendants  to  show  cause,  on  the  9th,  why  an  injunction  penr 
denle  Hie  should  not  be  granted,  and  in  the  mean  time  enjoining 
the  defendants,  as  prayed  by  the  complaint. 

The  order  to  show  cause  was  adjourned  from  time  to  time,  and 
was  heard  in  Jane,  1857,  before  Mr.  Justice  HofEman,  on  the  veri- 
fied complaint,  and  on  verified  answers  of  all  of  the  defendants. 

On  the  20th  of  June,  1867,  he  made  an  order,  vacating  the  order 
of  the  8d  of  December,  1866,  and  denying  the  plaintifb'  motion 
for  an  injunction,  pendenie  Zife,  "  upon  the  defendants  Clinton 
Hitchcock  and  Charles  A.  Beading  executing  and  filing,  with  the 
derk  of  this  Courts  an  undertaking  to  keep  an  account  of  the  sales 
and  disposition  of  the  1689  ceroons  of  bark  referred  to  in  said 
complaint,  if  sold  by  them,  and  to  pay  over  to  said  plaintifb  the 
proceeds  of  the  same,  or  such  part  thereof  as  they  may  be  finally 
adjudged  entitled  to,  as  against  the  said  Hitchcock  &  Beading." 

From  that  order,  the  plaintiff  appealed  to  the  General  Term, 
and  it  is  upon  that  appeal  that  this  action  now  comes  before  the 
Court 

The  defendants,  Mosquera  &  Co.,  and  S.  F.  Tracry,  who  tmited 
in  the  same  answer,  admitted,  that  on  or  about  the  9th  of  July, 
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1855,  the  plainti£b  and  Moequera  k  Co.  entered  into  an  agree* 
ment  with  each  other,  respecting  the  shipment  and  consignment^ 
by  the  former  to  the  latter,  of  quina  for  sale  on  commission,  to  the 
effect  of  that  set  forth  in  the  complaint,  except  that  (as  they  al- 
lege)  Mosqaera  &  Co.  did  not  obligate  themselres.to  e£fect  insur- 
anoe  upon  the  said  bark,  ''  otherwise  than  that,  upon  receipt  of 
the  bills  of  lading  of  said  bark,  showing  when,  where,  and  in  or 
upon  what  boat,  or  champan,  the  same  was  shipped,  they  would 
use  reasonable  and  proper  diligence  in  endeavoring  to  effect  in- 
surance thereon,  but,  otherwise  than  this,  they  deny  the  allegation 
of  the  complaint."  It  controverts  the  allegations  of  the  complaint^ 
on  which  the  plaintiff}  seek  to  charge  Mosquera  &  Co.  with  lia- 
bility, for  omitting  to  ensure  the  bark  damaged  and  lost 

They  also  "  admit,  that  the  1539  ceroons  of  bark,  in  the  com* 
plaint  mentioned,  have  not  been  sold,  and  that  the  same  have  been, 
and  are,  deposited  in  the  bonded  warehouses  of  the  city,  subject 
to  the  duties  of  the  United  States,  and  storage,  and  other  charges 
thereon."  They  allege,  that  on  the  16th  of  December,  1856, 
'Hhere  was  due,  and  owing  by  the  plaintiffi  to  Mosquera  &  Co., 
and  their  said  assignee,"  for  advances,  interest  and  commissions, 
the  sum  of  $59,928.57,  over  and  above  all  offsets,  counter-claims 
and  demands  whatsover:  this  sum  includes  Mosquera  &  Co.'s  ac- 
ceptance for  $8000,  which  was  past  due,  outstanding  and  unpaid. 

They  insist  that  this  sum  of  $59,928.57  is  a  lien  on  the  said 
1589  ceroons. 

They  admit  that  Mosquera  &  Co.  failed,  and  on  the  22d  of  Oc- 
tober, 1856,  assigned  all  their  property  and  effects  to  the  defend- 
ant Tracy,  including  their  demand  against  the  plaintiffs,  and  their 
right  to  and  lien  on  the  bark,  and  allege  that  Hitchcock  k  Bead- 
ing "  have  a  valid  lien  and  claim  thereon,  for  advances  actually 
made  by  them  to  the  said  Mosquera  k  Co.,  in  good  faith,  and 
without  notice  of  any  right,  title,  or  interest  therein,  of  the  plain- 
tiffs, or  otherwise,  as  stated  in  their  answer  in  this  action." 

Hitchcock  k  Reading,  in  their  answer,  allege  that  they  have 
made  advances  to  Mosquera  k  Co.,  on  the  pledge  and  security  of 
2110  ceroons  of  bark,  (in  which  are  included  the  1589  ceroons  in 
question,)  to  the  amount  of  $76,704.58,  over  and  above  all  sums 
refunded,  and  claim  the  right  to  hold  the  bark  to  reimburse  such 
advances,  interest^  accrued  and  to  accrue  thereon,  with  other 
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charges  and  expenses,  for  insurance,  storage,  and  daties  and  com- 
missions, and  brokerage  upon  the  sale  of  such  bark. 

They  deny  having  any  knowledge,  notice  or  information,  at  the 
time  of  making  either  of  their  advances,  that  the  plarntifib  had 
any  interest  in  the  bark,  or  had  ever  shipped  it,  or  any  of  it,  to 
Mosquera  k  Co. ;  but  "  admit,  that  since  Uie  fidlure  of  Mosquera 
k  Co.,  on  or  about  the  22d  of  October,  1866,  but  not  before  that 
time,  they  had  been  informed  that  on  or  about  July,  1856,  some 
agreement  ^  was  macfe  or  entered  into,  between  said  Mosquera  k 
Co.  and  the  plaintiff  respecting  the  shipment  and  consignment 
to  them  of  quina,  or  Peruvian  bark,  for  sale  upon  commission, 
and  in  respect  to  advances  to  be  made  thereon." 

They  allege,  that  early  in  July,  1866,  "  said  firm  of  Mosquera 
&  Co.  applied  to  them  for  a  loan  or  advance  of  their  negotiable 
promissory  notes  to  the  amount  of  $82,000,  upon  the  pledge  or 
security  of  the  following  408  ceroons  of  quina  or  Peruvian  bark, 
each  ceroon  being  marked  as  follows,  that  is  to  say"--{describing 
them  by  their  marks,  and  these  408,  being  part  of  the  1639  ceroons) 
"and  upon  the  pledge  or  security  of  488  other  ceroons  of  quina 
bark,"  (366  of  which  are  parcel  of  the  1689  in  question.)  ''  All 
which  488  ceroons  the  said  Mosquera  &  Co.  stated,  to  said  defend- 
ants,  they  had  on  the  way  fronf  Santa  Martha,  and,  as  they  sup- 
posed, were  then  near  at  hand."  ...  That  at  the  time  of  said 
application,  and  of  the  advance  of  the  notes  for  $82,000  herein- 
after mentioned,  "  said  defendants  were  informed  by  Mosquera  & 
Co.,  and  they  believed,  and  now  state,  on  information  and  belief, 
'  and  according  to  the  fact,  that  said  Mosquera  k  Go.  then  had  in 
possession,  in  store,  in  the  City  of  New  York,  all  said  408  ceroons, 
stored  in  their  own  names,  at  their  own  risk,  and  subject  to  their 
own  order,  and  that  said  488  ceroons  were  then  on  the  way  to 
Mosquera  k  Co.,  from  Santa  Martha,  and  arrived  on  or  before  the 
12th  day  of  July,  1866,  at  the  port  of  New;  York." 

..."  That  on  said  application,  and  about  the  6th  of  July, 
1856,  upon  the  security  aijid  pledge  of  said  bark,  then  made  and 
given,  and  upon  the  faith  and  belief  that  Mosquera  k  Co.  were 
the  owners  thereof,  they  advanced  and  delivered,  to  said  Mosquera 
k  Co.,  their  promissory  notes,  amounting,  in  the  aggregate,  to  the 
sum  of  $82,000"  (describing  them)  and  which  have  been  paid  as 
hereinafter  stated. 
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That  to  secure  them  for  lending  the  said  notes, ''  said  Mosqoera 
&  Co.,  at  about  the  time  of  their  deliverj  to  them  as  aforesaid, 
transferred  the  said  408  ceroons  to  said  defendants,  with  authority 
to  sell  the  same,  and  also  gave  to  them  a  letter  of  consignment  of 
said  438  ceroons,  then  about  to  arrive,  with  like  authority  to  sell 
the  same."  ''The  said  defendants  ftirther  say,  that  upon  the 
arrival  of  the  said  488  ceroons,  as  above  stated,  said  Mosquera  & 
Co.  obtained  the  usual  custom-house  permits  for  the  landing  and 
storing  the  same,  and  delivered  the  same  to  said  defendants,  in 
pursuance  of  their  aforesaid  agreement,  and  that  said  bark  was 
thereupon  sent  to  one  of  the  public  stores  for  storage,  and  was 
there  stored  for  the  account,  and  at  the  risk  of  said  def<»)dants, 
and  the  same  has  since  been,  and  still  is,  held  in  store  for  said  de- 
fendants' account^  and  subject  to  their  order." 

Their  answer  further  states,  (as  to  the  second  advance,)  "  that 
on  or  about  the  16th  of  July,  1866,  the  said  Mosquera  &  Co.  held 
the  usual  custom-house  permits  for  other  842  ceroons  of  bark," 
•  .  "  on  which  permit  it  was  stated,  that  said  bark  was  imported 
by  Mosquera  &  Co.,  from  Santa  Martha."  That,  about  this  date, 
Mosquera  &  Co.  applied  to  them  for  a  further  loan  or  advance  of 
$20,000,  upon  the  security  of  said  842  ceroons,"  and  upon  the 
furdier  security  of  800  other  ceroons  of  bark,  which  they  stated 
to  defendants  was  then  being  landed  by  them,  from  the  vessel  in 
the  port  of  New  York."  (These  642  ceroons  are  part  of  the 
1639  in  question.) 

The  defendants,  on  this  application,  made  a  further  advance  of 
$20,000,  in  notes  maturing  on  the  16th  of  October,  1866,  (and 
which  have  been  paid,  as  hereinafter  stated,)  and  to  secure  them 
for  the  loan  of  such  notes,  ''  said  Mosquera  &  Co.,  at  about  the 
time  of  their  delivery  to  them,  transferred  and  delivered  to  said 
defendants  said  custom-house  permit,  for  the  342  ceroons  above 
mentioned,  and  consigned  to  them  the  said  342  ceroons  and  300 
ceroons,  and  gave  them  authority  to  sell  the  same,  and  agreed  to 
procure  the  necessary  permit  to  land  and  store  the  said  300  ceroons, 
and  to  procure  all  said  c«roons  to  be  stored  in  the  name,  for  the 
account  and  subject  to  the  order  of  said  defendants,  and  after  the 
storage  of  said  ceroon^  to  obtain  and  deliver  to  them  the  usual 
warehouse-keeper's  receipt  therefor,"  and  did,  about  the  6th  of 
August,  1866,  obtain,  and  deliver  to  them,  a  warehouse-keeper's 


k 


NEW  ■  YORK— PEBRUART,  1867.  409 

Bonito  T.  Mosqaenk 

receipt,  signed  by  the  keepers  of  the  bonded  warehouses,  Nos.  9 
and  11  Bridge  street,  '^  for  the  488  oeroons,  842  ceroons  and  800 
oeroons  above  mentioned,"  and  that  all  of  said  oeroons  of  bark 
'*  are  now  held  by  these  defendants  as  secoiity  for  the  payment  of 
their  advances  made  thereon." 

The  answer  next  alleges,  the  making  of  ''  a  new  or  renewed 
advance"  of  notes  to  the  amount  of  $81,800,  on  or  about  the 
2d  of  Septetnber,  1856,  upon  "  the  farther  pledge  and  security 
of  all  the  quina  or  bark  which  Mosquera  k  Go.  had  previously 
transferred  to  said  defendants,  and  then  held  by  them ;"  and  after 
the  delivery  of  '^  the  last-mentioned  notes  to  Mosquera  &  Co.,  they 
were  furnished  by  them  with  the  funds  required  to  meet  and  pay 
the  said  notes  for  $82,000  above  mentioned ;  and  they  are  informed, 
and  believe,  that  the  greater  part  of  those  funds  were  realized  by 
said  Mosquera  k  Co.,  upon  the  negotiation  of  the  notes,  amount- 
ing to  $81,800,  above  mentioned." 

The  answer  next  alleges,  (as  to  the  third  advance,)  a  further  loan 
or  advance,  of  $16,400,  made  on  the  6th  of  September,  1856,  to 
Mosquera  k  Co.,  ''on  the  further  pledge  of  all  the  quina  or  bark 
which  they  had  previously  transferred  to  said  defendants,  and 
then  held  by  them,  among  which  were  239  ceroons,  not  herein- 
before •  particularly  specified,  48  ceroons,  parcel  of  said  289 
ceroons,"  being  also  parcel  of  the  1689  ceroons  in  question. 

That  the  said  48  ceroons  were  transferred  to  them,  with  other 
bark  not  hereinbefore  mentioned,  by  Mosquera  k  Co.,  in  April, 
1856,  as  security  for  a  loan  of  notes  to  the  amount  of  $40,000, 
"  said  48  ceroons  and  other  bark  having  been  then  transferred  and 
delivered  to  said  defendants  by  said  Mosquera  k  Co.,  in  pledge, 
and  as  security  for  the  repayment  of  all  moneys  that  said  defend- 
ants should  or  might  pay,  upon  or  on  account  of  said  notes." 

They  were  inform^  by  Mosquera  k  Co.,  at  the  time  of  such 
pledge  and  advance,  and  then  believed,  and  so  state  the  fact  to 
be,  "  that  said  Mosquera  k  Co.  then  had  said  48  ceroons  in  pos- 
session in  store,  in  the  City  of  New  York ;  that  the  same  were 
stored  in  their  names,  at  the  risk,  and  subject  to  the  order  of 
Mosquera  k  Co.,  and  that  the  same  were  owned  by  them." 

That  these  "  48  ceroons  were  not  withdrawn  from  their  posses- 
sion by  said  Mosquera  k  Co.,  but  were  left  with  them  until  said 
6th  day  of  September,  1856,  in  pledge  for  further  advances  of 
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notes  made  by  them  to  Mosquera  &  Co.,  at  different  times  prior 
to  said  6th  day  of  September,  and  on  the  faith  that  they  were  the 
owners  thereof."  It  also  alleges,  that  these  notes,  amounting  to 
$16,400,  have  been  paid,  and  claims,  that  the  bark  is  legally 
pledged  for  the  repayment  thereof. 

The  answer  next  alleges,  the  making,  on  the  16th  of  September, 
1856,  of  "a  new  or  renewed  advance"  to  Mosquera  &  Co.,  to  the 
amount  of  $20,000,  "  on  the  farther  pledge  or  security  of  all  the 
quina  or  bark  which  they  had  previously  transferred  to  said  de- 
fendants, and  then  held  by  them;"  describes  such  notes,  and 
avers  they  were  paid,  and  states,  "  that  after  the  delivery  of  the 
last-mentioned  notes  to  Mosquera  k  Co.,  they  were  furnished  by 
them  with  the  funds  required  to  meet  and  pay  the  parcel  of  notes 
for  $20,000  advanced  by  them  to  said  Mosquera  k  Co.,  on  or 
about  the  16th  of  July,  1856,  as  above  stated ;"  and  states,  on  in- 
formation and  bdief,  that  funds  were  obtained  by  Mosquera  k  Co., 
by  negotiating  the  parcel  of  notes,  amounting  to  $20,000,  "  ad- 
vanced them  as  aforesaid,  on  or  about  the  16th  of  September, 
1856."  It  also  alleges,  that  the  $20,000  of  notes  last  advanced, 
have  been  paid,  and  claims  a  lien  on  the  bark  for  the  reimburse- 
ment of  the  same  with  interest 

Their  answer  next  alleges,  (as  to  the  fourth  advance,)  the 
making  of  a  farther  loan  or  advance  of  $10,000,  on  or  about  the 
18th  of  September,  1866,  "  upon  the  bark  they  then  held,  and 
upon  the  pledge  and  security  of  the  same,  and  816  other  ceroons 
of  quina  or  bark,"  24  of  which  are  parcel  of  the  1589  in 
question. 

'^  That,  at  the  time  of  said  application,  said  defendants  were 
informed  by  said  Mosquera  k  Co.,  and  they  believed,  and  they 
now  state  on  information  and  belief,  according  to  the  fact,  that 
said  Mosquera  k  Co.  then  had  in  store,  in  one  of  the  bonded 
warehouses  in  the  City  of  New  York,  said  three  hundred  and  six- 
teen ceroons  of  bark ;  and  that  the  same  were  there  stored  in  their 
name,  at  their  own  risk,  and  subject  to  their  own  order." 

That  Mosquera  k  Co.,  "  at  or  about  the  time  of  their  delivery 
to  them"  (of  said  notes,  to  the  amount  of  $10,000)  "  as  aforesaid, 
delivered  to  said  defendants  a  warehouse-keeper's  receipt  for 
said  316  ceroons  of  bark,  and  consigned  said  bark  to  them,  with 
authority  to  sell  the  same ;  and  that  said  bark  has,  since  that  time, 
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remained  stored  in  the  name,  at  the  risk,  and  Bubjeot  to  the  order 
of  these  defendants." 

That  said  last-mentioned  notes  have  been  paid,  and  a  lien  on 
the  bark,  b  j  reason  of  the  premises,  for  the  amount  of  said  notes, 
"with  interest,  is  claimed. 

Their  answer  next  alleges,  (a^  to  the  fifth  advance,)  the  making 
of  a  farther  loan  or  advance  of  $5000,  on  or  about  the  22d  of 
September,  1856,  "  upon  the  bark  received  from  Mosquera  k  Co., 
which  they  then  held,  and  upon  the  pledge  and  security  thereof, 
and  150  other  ceroons  of  bark,  51  of  which"  are  also  parcel  of  the 
1539  in  question. 

It  states  the  making  of  the  same  representations,  by  Mosquera 
k  Co.,  in  respect  to  the  150  ceroons,  and  the  same  belief  of  the 
defendants  of  the  truth  thereof  and  in  the  same  form  as  are  above 
alleged  in  respect  to  the  816  ceroons. 

It  describes  the  notes,  amounting  to  $5000,  and  alleges  that 
"  said  Mosquera  &  Co.,  at  about  the  time  of  the  delivery  thereof 
to  them,  as  aforesaid,  made  a  consignment  to  said  defendants  of 
said  150  ceroons,  with  authority  to  sell  the  same ;  and  authorized 
said  defendants  to  hold  all  the  bark,  which  had  been  previously 
pledged  to  them,  in  pledge,  and  as  security  for  the  repayment  of 
said  last-mentioned  advance ;  that  said  51  ceroons,  part  of  said 
150  ceroons,  have,  since  that  time,  been  and  remained  stored  in 
one  of  the  bonded  warehouses  in  New  York,  in  the  name,  at  the 
risk,  and  subject  to  the  order  of  said  defendants." 

The  answer  does  not  attempt  to  state  the  terms  or  contents  of 
the  '*  letter  of  consignment,"  or  of  either  of  the  '*  Custom  House 
permits,"  or  "  warehouse  receipts,"  of 'which  it  speaks. 

The  pleadings,  which  make  about  250  folios,  contain  many 
other  allegations  not  noticed  in  this  statement,  as  they  are  not 
material  to  any  of  the  questions  decided  by  the  Court,  or  discussed 
in  its  opinion,  delivered  in  support  of  the  decision  made  upon  the 
order  appealed  from. 

Mr.  Justice  Hoffman  delivered  an  opinion  in  support  of  the 
order  made  by  him  on  the  20th  of  June,  1857,  (the  order  appealed 
from,)  which  opinion,  after  stating  the  facts  of  the  case,  as  deducefl 
by  him  from  the  pleadings,  concludes  as  follows,  viz : — 

Hoffman,  J. — "  This  statement  is  sufficiently  accurate  to  raise 
the  material  questions  in  the  case. 
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''  FiraL  Have  Hitchoock  and  Beading  a  right  to  be  subrogated 
to  the  claim  of  Moaquera  &  Go.  ? 

^^NacL  Hare  they  a  right,  beyond  or  independently  of  that 
claim,  for  their  own  advances  to  Moaquera  &  Co.  ? 

^'  The  admitted  price  of  the  ceroons  is  now  about  $32  each, 
which  would  yield,  say  $50,000.  If  Mosquera  &  Co.  establish 
their  whole  account,  the  proceeds  will  do  no  more  than  pay  it 
K  it  is  reduced,  as  claimed,  to  about  $24,000,  then,  even  if  Hitch- 
cock and  Beading  can  be  substituted  for  this  amount,  they  must 
rest  upon  differetft  grounds  to  support  their  claim  for  the  differ- 
ence, say  $26,000.    ($50,000 — $24,000  —  $26,000.) 

''  Without  adverting  to  cases  at  length,  as  to  the  rule  of  the  Com- 
mon Law,  it  is  sufficient  to  cite  that  of  Navulshaw  v.  Bronmrigg,  (1 
Simons  578,  S.  C.  7  Eng.  L.  and  Eq.,  Bep.  106,  and  13  Id.  261, 
upon  appeal.)  The  case  was  first  before  Lord  Cramworth,  as  Vice- 
Chancellor  of  England,  and  then  before  the  Lord  Chancellor.  The 
latter  thus  stated  the  rule  of  the  Common  Law : — *  The  common  law 
was,  upon  this  subject,  very  strict;  for  not  only  could  not  the  fac- 
tor pledge  the  goods,  however  necessary  it  might  be  to  raise  money 
for  the  purposes  of  the  principal,  so  as  to  give  the  pledgee  the  right 
to  retain  the  produce  of  them  if  he  sold  them,  but  not  even  to  pay 
bills  drawn  upon  the  original  agent,  and  paid  by  the  pledgee  to 
the  credit  of  the  original  holder;  so  that,  in  point  of  fact,  by  the 
Common  Law,  there  could  be  no  dealing  by  way  of  pledge  in  this 
country  with  goods  which  had  been  remitted  to  an  agent  without 
an  express  authority  to  pledge.  To  meet  that  inconvenience, 
several  Acts  of  Parliament  were  successively  passed.  The  first 
of  them  was  the  Act  of  4  Geo.  4,  c  83.  That  statute  merely  gave 
to  the  person  who  took  the  pledge  the  right  of  the  person  who 
pledged ;  so  that  if  the  agent  had  a  right  as  against  his  principal, 
that  right  was  communicated  to  the  pledgee  and  nothing  further.'* 
He  then  states  the  provisions  of  6  Geo.  4,  c.  94,  and  observes : — 
'  That  statute  enabled  the  agent,  as  regarded  third  persons,  to  sell 
or  to  pledge,  provided  the  persons  with  whom  he  pledged  did  not 
know  that  he  was  not  the  actual  and  bona  fide  owner  of  the  pro- 
perty. Although  you  are  dealing  with  an  agent,  if  you  do  not 
know  that  he  has  not  authority  to  sell,  you  are  perfectly  safe  in 
buying  the  goods.' 

^  As  the  law,  therefore,  stands,  any  one  may  safely  buy  of  an 
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agent,  if  he  does  not  know  (and  it  is  absolutely  necessary  that  he 
should  not,)  that  the  agent  is  not  authorized  to  sell ;  and  if  the 
person  selling  is  known  to  be  an  agent,  then  the  law  gives  to  per- 
sons accepting  goods  in  pledge  fix>m  known  agents  the  interest  of 
the  person  who  makes  the  pledge.' 

'^  The  Lord  Chancellor  then  proceeds  to  state  the  provisions  of 
the  Statute  5th  and  6th  Victoria,  and  to  show  in  what  points  it 
extended  the  operation  of  the  previous  statute.  The  case  itself 
is  a  striking  illustration  of  the  change.  The  owner  resided  in 
India,  consigned  goods  to  a  merchant  in  Liverpool,  with  instruc* 
tions  to  seU,  and  drew  upon  him  a  bill,  which  was  accepted.  The 
cohsignee  placed  the  goods  in  the  hands  of  his  factor,  in  London, 
with  notice  of  their  having  been  consigned  to  him  for  sale,  and 
this  factor  accepted  a  bill  of  the  consignee,  which  he  paid.  The 
consignee  failed,  leaving  his  acceptance  unpaid;  yet,  the  right  of 
the  London  &ctor  was  sustained  against  the  owner. 

"  The  cases  of  Tayhn  v.  Hhiemanj  (1  Moody  and  Malkin,  Bep. 
453,)  of  Thompson  v.  Farmer,  (ibid,  48,)  of  Fletcher  v.  Heath,  (7 
Bam.  and  Cres.  Bep.  517,)  of  Blandy  v.  AUen,  (8  Oarr.  and  Payne, 
Bep.  447,)  and  Jackson  v.  Clark,  (1  Young  and  Jervis,  Bep.  216,) 
afford  expositions  of  the  English  statutes  prior  to  that  of  Victoria, 
and  show  the  English  law  upon  the  present  question*  They  ap* 
pear  to  settie  the  following  points : — 

"  That,  to  enable  the  pledgee  of  a  factor,  who  has  a  lien,  to  re- 
tain goods  or  documents  up  to  the  extent  of  the  Victor's  Uen,  the 
transfer  must  have  been  expressly  as  a  pledge ;  that  when  the 
question  is  as  to  a  sale  by  the  &ctor,  to  the  other  party,  the  fact 
of  actual  knowledge,  that  the  vendor  was  not  the  owner,  was  to 
be  inquired  into ;  knowledge  of  such  &ct  was  unimportant,  so  far 
as  a  right  of  substitution  merely  was  claimed.  The  pledgee  of  a 
fi&ctor  for  an  antecedent  debt  is  liable,  in  trover,  to  the  owner; 
but  in  estimating  the  damages,  when  the  goods  had  been'' sold,  he 
was  entitled  to  a  credit  for  the  amount  due  by  the  owner  to  the 
factor.  .  The  right  of  the  pledgee,  whether  with  or  without  notice, 
depended  upon  the  state  of  the  accounts  generally  between  the 
owner  and  the  &ctor. 

''  The  rule  in  our  own  State,  prior  to  the  statute,  appears  to  have 
been  the  same,  viz. :  that  the  right  of  pledging  for  advances  was 
prohibited,  either  to  vest  the  pledgee  with  a  title  to  the  extent  of 
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the  £Etctor's  Hen,  or  beyond  it  The  lien  was  not  transferable. 
Change  of  possession  worked  its  loss,  and  the  party  could  not 
hold,  in  his  own  right,  the  transfer  as  against  the  owner  being 
wrongful.  (Paley  on  Agency,  229, 280,  Am.  ed. ;  Story  on  Agency, 
§§  366-872,  p.  408 ;  Kent's  Com.  vol.  ii  p.  625,  8d  ed.)  *  The 
principal  is  not  even  obliged  to  tender  to  the  pawnee  the  balance 
due  &om  the  principal  to  the  &ctor :  for  the  lien  which  the  &ctor 
might  have  had,  for  such  balance,  is  personal,  and  cannot  be 
transferred  by  his  tortious  act^  in  pledging  the  goods  for  his  own 
debt'    (Cross  on  lien,  Law  Library.) 

"  There  was  (not  properly  an  exception  to  this  rule  but)  another 
rule,  which  prevented  the  transfer  to  a  depository  of  goods  or 
documents,  by  the  &ctor,  from  affecting  his  own  lien.  Such  was 
the  case  of  McOcmAie  v.  Daviesy  (7  East,  Bep.  5,)  and  of  Urquhari 
V.  Mclvety  (4  John.  Bep.  108.)  The  latter  case  was  especially  one 
of  a  mere  transfer  to  an  assignee,  who  made  no  advances,  upon 
the  express  trust  to  restore  the  slup  upon  payment  of  the  factor's 
advances.  Chief-Justice  Kent,  in  delivering  the  opinion  of  the 
Court,  (Spencer  and  Yates  dissenting,)  said :  *•  A  factor  may  de- 
liver possession  of  the  goods,  on  which  he  has  a  lien,  to  a  third 
person,  with  notice  of  the  lien,  and  with  a.  declaration,  that  the 
transfer  to  such  person  is  as  agent  of  the  factor,  and  for  his  bene- 
fit   This  is  a  continuance,  in  effect,  of  the  &ctor's  possession.' 

"  Li  such  cases,  then,  there  is  not  a  transfer  of  the  lien  to  a 
pledgee  available  to  him,  but  a  transfer  of  the  &ctor's  possession, 
simply  to  retain  the  lien  to  himsel£  If  the  factor  had  been 
paid,  the  pledgee  could  not  have  set  up  his  own  advance,  even  to 
the  amount  existing  at  the  date  of  the  pledge. 

"  When,  then,  Mr.  Justice  Story,  in  section  867,  (on  agency,) 
says,  that  an  agent  having  a  lien,  may  lawfully  transfer  and 
pledge  the  same  to  another  person,  as  a  security,  to  the  extent  of 
the  amount  due  himself;  and  when  Chanceller  Kent  (2  Gont 
689)  states  the  rule  similarly,  the  position  is  either  to  be  under- 
stood to  be  the  law,  as  influenced  by  the  statute,  or  appears  to 
require  some  modification. 

"  It  may  be,  that  when  all  the  parties  are  before  the  Court,  in  an 
equity  suit,  and  an  admitted  or  proven  balance  is  due  the  factor, 
by  whom*  goods  have  been  pledged,  Ihe  pledgee  may  avail  him* 
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self  of  the  &ctor's  rights  and  the  relative  claims  be  thias  ad- 
justed. 

"  Is  our  statute,  then,  sufficient  to  support  the  rule  found  in  the 
English  Acts  and  cases  prior  to  that  of  Victoria  7 

''  It  was  passed  in  1830.  (2  B.  S.  8d  ed.  p.  59.)  It  is  de-' 
dared  in  several  cases,  to  have  been  framed  upon  the  Acts  of 
George  IV.  (OwtH  v.  HiU,  4  Denio  Bep.  829 ;  2  Seld.  874 ; 
Stevens  v.  Wilscmfi  Hill  Bep.  512.) 

"  And,  first,  will  it  bear  the  construction  of  allowing  a  pledgee, 
with  notice  of  the  agency,  to  be  subrogated  to  the  lien  of  the 
factor? 

"In  Stevens  v.  WtZson,  when  in  the  Court  of  Errors,  (8  Denio 
Bep.  478,)  the  Chancellor  said : — '  Our  statute  does  not,  as  in  the 
6th  section  of  the  6th  Geo.  IV.  ch.  94,  authorize  the  agent  or 
factor  to  pledge  the  goods  of  his  principal  to  the  extent  of  his 
lien,  to  persons  who  .are  aware  of  his  fiduciary  character,  and 
without  any  authority  from  his  principal  for  tiiat  purpose.' 

"  In  the  SujAreme  Court,  (6  Hill  Bep.  512,)  Bronson,  Justice,  ob- 
serves : — ^  Whether  the  factor,  without  any  special  delegation  of 
authority  for  that  purpose,  may  pledge  the  goods  to  raise  money 
for  the  benefit  of  his  principal,  or  whether  he  may  pledge  the 
property  to  tiie  extent  of  any  lien  he  may  have  upon  it,  are 
questions  which  do  not  arise  upon  this  Bill  of  Exceptions.  Col- 
gate had  no  lien  upon  the  goods.  He  was  a  debtor  to  the  plain- 
tifBs,  and  he  made  the  advances  to  the  factor,  with  the  knowledge 
that  the  plainti£&  were  the  owners  of  the  property.' 

'^  The  case  was  first  tried  in  this  Court,  and  went  to  the  Supreme 
Court,  on  writ  of  .error.  Upon  the  trial,  (in  1841,)  it  appears 
that  the  Judge  did  embrace  in  his  charge,  the  proposition,  that 
the  pledgee  could  retain  against  the  owner,  for  the  Actor's  lien, 
for  he  told  the  jury  that  the  statute  did  not  enable  him,  having 
knowledge,  to  retain  the  goods  against  the  principal,  for  any 
advances  to  the  factor,  to  any  amount  beyond  the  right  or  inter* 
est  of  the  factor  therein.  (See  the  charge  stated  at  length  in  the 
dissenting  opinion  of  Johnson,  Senator.)  The  Chancellor,  also, 
(p.  476,)  states  this  as  the  result  of  the  charge. 

<'  The  case  decided,  that  a  party  making  advances  to  a  consignee, 
with  full  knowledge  of  the  £eict  as  to  his  agency,  was  not  pro- 
tected by  the  Act    But  the  &ctor  himself  had  no  lien. 
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^*  The  first  section,  thus  interpreted,  amounts  to  this — ^that  when 
the  agency  is  known,  no  sale  or  disposition  for  money  advanced, 
or  negotiable  paper  given  to  the  agent^  will  be  available. 

"  The  second  section  of  the  English  Act^  and  the  third  of  our 
own,  correspond  on  the  subject  matter.  They  differ  in  this  im- 
portant particular.  By  tiie  former,  the  possession  of  the  docu- 
ments specified  will  give  validity  to  a  contract  with  another,  for 
the  sale  or  disposition  of  the  goods,  or  the  deposit  or  pledge 
thereof  if  the  buyer,  transferee  or  pledgee  has  not  notice  that  the 
party  is  not  the  actual  and  bona  fide  owner.  By  the  third  section 
of  our  Act,  the  words  are  limited  to  a  sale  and  disposition,  the 
words  deposit  or  pledge  being  onaitted.  Hence,  as  the  case  of 
JSiCvens  v.  Wilson  decides,  this  section  is  to  be  read  as  if  the  words, 
as  to  notice,  in  the  English  Act,  were  emjdoyed ;  and  then  we 
have  the  case  covered  of  a  sale  and  disposition  to  one  without 
notice.  Yet,  it  may  be  well  urged,  that  a.  pledge  to  one  without 
notice,  ia  covered  by  the  phrase  di^)06ition. 

"  But  the  third  section  of  the  English  Act  differs  from  the  fourth 
corresponding  section  of  our  own,  in  a  marked  particular.  The  per- 
son who  takes  goods  in  pledge  for  an  antecedent  debt,  without 
notice  of  the  ownership,  acquires  the  right  of  the  party  making 
the  pledge,  and  no  other.  The  clause,  without  notice,  is  omitted 
in  our  section.  The  English  fifth  section  gives  the  pawnee  the 
right  of  the  fisustor,  even  when  he  has  notice,  for  advances  then 
made  on  the  security.  No  such  section  is  found  in  our  Act  But 
the  omission  of  the  clause,  without  notice,  in  the  fourth  section, 
may  perhaps  justify  the  argument,  that  the  pledgee,  even  with  no- 
tice, for  a  prior  demand^  may  be  substituted  in  the  place  of  the 
factor.  If  so,  it  would  be  strange  that  he  should  not  be  substi- 
tuted for  advances,  at  the  time,  to  a  like  extent 

'*  The  fifth  section  of  our  statute,  which  corresponds  with  the 
sixth  section  of  the  English  Act,  is  consistent,  at  least,  with  this 
supposition. 

^^SeconcL — ^Leaving  this  point  of  the  case  as  not  clearly  settled, 
I  proceed  to  the  second  inquiry,  viz. : — ^whether  the  defendants 
Hitchcock  &  Beading  are  not  entitled  to  hold  the  goods  on  the 
basis  of  their  own  advances,  irrespective  of  the  lien  of  Mosquera 
&Co. 

"  The  Act  contemplates  and  provides  for  two  cases :  one  of  actual 
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possession  of  goods — the  other  of  the  symbolical  title  to  them  by 
possession  of  documents. 

"  The  case  which  is  made  by  the  defendants,  is  of  the  possession 
of  permits  of  landing,  and  warehouse-keeper's  receipts,  and  what 
is  termed  in  the  answer,  a  letter  of  consignment  Some  of  the 
bark  was,  at  the  date  of  the  first  advance,  in  store,  and  it  is  averred 
that  this  was  transferred,  to  Hitchcock  &  Beading. 

''  The  statute  enumerates,  among  the  documents  of  title,  bills  of 
lading,  custom-house  permits^  or  warehouse-keeper's  receipts  for 
the  delivery  of  merchandise.  The  defendants  say  that  they  had 
a  transfer  of  permits,  and  storehouse  receipts.  This  seems  to  me 
sufficient  to  constitute  a  titie.  The  answer  is  also  explicit^  as  to 
the  defendants'  ignorance  of  the  plaintiflb  being  the  owners,  and 
of  their  belief  that  Mosquera  &  Co.  were  such  owners. 

''But  the  case  of  Bbse  v.  HalmeSj  (2  Moody  and  Bobinson 
Bep.  22)  is  referred  to  by  the  plaintifis'  counsel,  as  proving  that 
the  possession  of  the  permits  and  the  warehouse  receipts,  is  not 
sufficient 

That  case  was  an  action  of  trover.  The  plaintifb  contended 
that  the  Act  only  gave  validity  to  pledges  made  by  a  factor  of 
bills  of  lading,  and  other  documents  of  that  nature  evidencing 
tide,  and  with  which  the  factor  may  have  been  intrusted  by  his 
principals ;  all  the  documents  enumerated  in  the  statute  were  of 
that  description ;  but  here  the  banking  company  made  the  ad- 
vances on  the  faith  of  a  mere  delivery  order  in  the  one  case,  and 
of  the  warehouse-man's  acknowledgment  in  the  other ;  neither  of 
them  being  instruments  with  which  his  principals  had  intrusted 
him ;  but  both  of  them  instruments  created  by  the  fiictor  himself 
for  the  very  purpose  of  raising  money. 

'' Alderson,  Baron  left  it  to  the  jury  to  say,  whether  the  bank- 
ing company,  at  the  time  they  made  iJie  advances,  were  aware  of 
the  fact,  that  the  goods  did  not  belong  to  Hollingworth,  and 
whether  Hollingworth  himself  had  any  lien  on  the  argol,  which 
he  could  transfer  to  the  defendant,  under  the  fifth  section  of  the 
statute.  With  regard  to  tiie  otiier  point,  his  lordship  expressed 
a  clear  opinion  that  the  statute  gave  validity  only  to  pledges  by  a 
fisu!tor  of  documents  with  which  the  real  owner  had  previously 
intrusted  him ;  and  that  it  did  not  extend  to  the  pledge  of  docu* 
ments  created,  (as  in  the  present  instance,)  by  the  factor  himseUl 
B.— IL  27 
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He  thought  it  right  that  the  qaestion  of  &ct  ahould  be  left  to  th^ 
jury ;  but  in  the  event  of  their  finding  that  the  banking  oom« 
panj  made  the  advance  in  ignorance,  that  the  goods  were  not  the 
property  of  Hollingworth,  he  ahould  atill  direct  the  verdict  to  be 
entered  for  the  plaintiff. 

*'  The  jury  found  that  the  banking  company  knew  that  the  goods 
were  not  the  property  of  Hollingworth,  and  that  HoUingworth 
had  no  lien  on  the  arg<^  and  there  was  consequently  a  verdict  for 
the  plaintiffs. 

"  I  confess  I  am  not  able  to  see  the  propriety  of  this  decision^  at 
least  as  applicable  to  our  course  of  proceeding  under  foreign  con- 
signments  and  the  custom-house  regulations. 

"  The  invoices  which  accompany  a  shipment^  aredepoaitedf  and 
the  bill  of  lading  is  exhibit^,  at  the  custom-house.  The  pos* 
session  of  the  bill  of  lading  enables  a  consignee  to  obtain  the  per^ 
mit  (Laws  U.  S.,  1799,  §§  23, 24.)  The  latter  becomes  the  docu- 
ment of  title,  and  the  &ctor  is  as  fully  intrusted  with  this,  by  the 
owner,  as  he  is  with  the  bill  of  lading  itself  for  the  owner  enables 
him  to  obtain  it 

'*  In  my  opinion,  the  defendants,  Hitchcock  &  Beading,  ^>pear| 
upon  the  case  as  presented,  entitled  to  the  bark. 

"  The  order  will  be,  that  the  motion  be  denied,  and  the  inierim 
injunction  be  discharged,  upon  those  defendants  entering  into  an 
undertaking  to  keep  an  account  of  the  sales  and  disposition  of  the 
bark,  and  to  pay  oyer  the  same  to  the  plaintifb,  or  such  part 
thereof  as  it  may  be  adjudged  they  are  entitled  ta" 

JR  R  (hutingj  for  p]ainti£b  and  appellants,  contended  : — 

That,  at  Common  Law,  Mosquera  k  Co.  had  no  power  to 
pledge,  and  by  such  an  act  would  forfeit  the  lien  they  otherwise 
would  have  had  for  the  advances  made  by  themselves  to  the 

plftjntiffli, 

That  Hitchcock  &  Beading  had  not,  under  any  provisions  of 
the  N.  Y.  Factors'  Act,  acquired  any  lien  upon  the  bark,  or  any 
right  to  retain  it,  as  against  the  plaintiffs,  the  true  and  actual 
owners. 

That  ihey  had  not  mad&  their  alleged  advances,  upon  the  faith 
of  Mosquera  k  Co.  being  the  owners,  induced  by  any  of  the  doca- 


NEW  YOBK— FEBBUARY,  1857.  419 

Bonito  T.  Mosquern. 

»      ■       ■  ^— —  ^^^^—  111  i 

mentar J  evidenoe  of  title,  specified  in  the  Act,  intrusted  to  them 

by  the  plaintiff,  and  by  Mosquera  &  Go.  deposited  with  Hitch- 
cock &  Beading. 

That  the  "letter  of  consignment,"  the  " cnstom-house  per- 
mits," and  "  warehouse-keeper's  receipts,"  spoken  of  in  their  an-' 
swer,  were  not,  and  that  neither  of  them  was  such  a  document  as 
the  Factors'  Act  makes  evidence  of  ownership,  or  as  will  protect 
a  pledgee,  or  person  advancing  on  the  &ith  of  ownership  induced 
thereby,  and  on  the  deposit  thereof,  and  that  the  plaintiffs  had 
not,  within  the  meaning  of  that  Act,  intrusted  Mosquera  &  Co. 
with  either  of  such  documents. 

That  the  document  must  be  one  which  the  Act  specifies,  and 
that  the  plaintiff  must  himself  have  intrusted  his  agent  with  such 
document,  to  satisfy  the  statute. 

That  Mosquera  &  C!o.  had  not  actual  possession  of  the  bark; 
at  the  time  of  the  alleged  advances :  it  was  then  in  the  legal  and 
actual  custody  of  the  Collector  of  the  Port  of  New  York,  subject 
to  duties  thereon.  They  could  not,  as  agents,  not  having  the 
documentary  evidenoe  of  title  to  the  bark,  but  intrusted  with  the 
possession  of  the  bark  for  the  purpose  of  sale,  make  a  valid 
pledge  of  it  And  it  was  essential  to  the  validity  of  such  a  pledge, 
tiiat  the  pledgee  should,  at  the  time,  take  actual  possession  of 
the  goods  claimed  to  be  pledged,  and  this  Hitchcock  h  Beading 
had  not  done. 

He  discussed  the  cases  cited  on  the  written  points  submitted,  on 
the  part  of  the  respondents,  Hitchcock  &  Beading,  (which  will  be 
fbund  infra^  and  most  of  those  cited  in  the  opinion  of  the  Court 
A  reference  to  them  here,  as  being  unnecessary,  is  omitted. 

• 

Oto,  K  Titus  and  CharUs  Cf  Cbnar,  for  the  respondents,  Hitch- 
cock &  Beading,  submitted  and  argued  the  following  points^  vi& : 

L  It  is  a  general  and  fundamental  principle  of  the  Common 
Law,  that  title  to  personal  property  cannot  be  divested  except  by 
the  consent  of  the  owner.    {Saltus  v.  Everett,  20  Wend.  275.) 

IL  Certain  personal  things,  by  the  custom  of  merchants,  which 
is  part  of  the  Common  Law,  have  been  endowed  with  negotiap 
bility ;  so  that  the  bona  fide  receiver,  for  value,  in  the  ordinaiy 
course  of  trade,  acquires  a  good  title.    Things  which  may  be 
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denominated  the  currency  of  trade,  are  about  all  that  come  within 
this  established  exception  to  the  general  rule.  After  a  great 
struggle,  the  well-known  muniment  representing  the  ownership, 
called  the  bill  of  lading,  was  brought  within  this  principle ;  so 
that  a  transfer  by  the  consignee  gave  to  a  bona,  fide  transferee,  etc, 
a  good  title  to  the  goods,  as  against  the  consignor.  {Lickbarrow  v. 
Jfasan,  1  Smith's  Leading  Cases,  887 ;  see  the  same  point  briefly 
stated  by  Verplanck,  Senator,  in  20  Wend.,  280,  281.) 

III.  Another  analagous  general  rule  of  the  Common  Law  is, 
'  that  the  power  of  an  agent  must  be  shown,  in  order  to  render  his 
act  binding  on  his  principal.  It  necessarily  resulted  from  this 
rule,  that  an  agent,  authorized  to  sell  goods  on  behalf  of  his  prin- 
cipal, could  not  pledge  them.  It  also  resulted,  that  a  pledge  by 
the  agent,  for  his  own  debt,  was  a  breach  of  duty  on  his  part ; 
and,  as  the  lien  of  an  agent  for  his  balance,  on  the  goods  in  his 
hands,  is  a  special  privilege  accorded  to  his  class  by  the  favor  and 
indulgence  of  the  law,  as  a  reward  for  the  risks  incurred  in  the 
faithful  performance  of  his  duty,  such  lien  will  not  be  allowed  to 
him  who  throws  off  the  character  of  agent,  and,  by  a  petty  treason 
toward  his  principal,  assuming  to  be  owner  of  the  goods,  converts 
them  to  his  own  personal  use. 

1.  The  first  modification  of  the  latter  somewhat  rigorous  branch 
of  this  rule,  in  England,  was  by  the  first  Factors'  Act  of  1828.  It 
allows  (among  other  things)  that  the  pledgee  of  an  agent  (even 
with  notice)  shall  hold  to  the  extent  of  the  lien  of  the  agent 
And  the  more  extensive  Factors'  Act,  passed  in  1825,  §  6,  re-en- 
acted this  very  equitable  doctrine.  It  has  been  judicially  doubted 
whether  the  New  York  Factors'  Act  retains  this  principle.  {Stevens 
V.  Wilson^  8  Denio,  476-6.)  .  But  we  submit  that  notice,  and  no 
new  advance,  are,  in  judgment  of  law,  precisely  the  same  impedi* 
ment  to  the  acquisition  of  a  title  as  bona  fide  purchaser;  and,  con* 
sequently,  we  claim  that  the  fourth  section  of  the  New  York 
Factors'  Act  adopts  this  equitable  mitigation.  {Judffe  Hoffnvm^a 
Opinion.) 

2.  The  bill  acquiesces  in  this  equity,  and  assents  to  pay, 
to  whichever  defendant  may  be  entitled  to  it^  whatever  sum 
the  plaintiff  may  be  found  to  owe  Mosquera  &  Co.,  as  a  condition 
of  the  relief  sought ;  and,  even  if  they  were  unwilling,  a  Court  of 
Equity  would  no  doubt  impose  that  very  condition. 
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lY.  Assuming  the  construction  just  claimed,  and  consequentlj 
that  Hitchcock  &  Beading  are  entitled,  at  least,  to  the  amount  due 
from  the  plainti£&  to  Mosquera  &  Co.,  the  case  made  for  an  injunc- 
tion is  very  feeble. 

1.  The  debt  due  to  Mosquera  k  C!o.,  from  the  plaintiffe,  is  very 
nearly  equal  to  the  whole  yalue  of  the  gooda 

2.  The  claim  set  up  to  reduce  this  gum,  by  the  amount  of  a 
loss  which  Mosquera  &  Co.  omitted  to  cover  by  insurance,  rests, 
both  as  to  law  and  fact,  upon  very  dubious  premises ;  and  on  a 
careful  examination  of  the  facts,  the  loss  would  be  found  not  to 
exceed  $18,000  or  $14,000. 

V.  The  English  Factors'  Acts  are  subject  to  very  different  con- 
siderations £rom  those  applicable  to  the  New  York  Act,  and  the 
bearing  of  the  English  decisions  cannot  be  appreciated  without 
carefully  observing  these  differences  between  the  legislation  of  the 
two  countries. 

1.  The  first  section  of  the  Act  of  6  Geo.  IV.,  ch.  xciv.,  commonly 
Called  the  Factors'  Act,  (Dunlap's  Paley  App.,  No.  1,)  does  not  differ 
in  the  slightest  degree  from  §§  1  and  2  of  the  New  York  Factors' 
Act  of  1830,  in  point  of  substance.  The  former  is  an  average  speci- 
men of  English  verbosity :  the  latter  are  framed  in  the  more  brief 
and  simple  style  of  American  legislation,  a.  The  point  most 
worthy  of  notice  about  the  English  Act,  in  this  immediate  connec- 
tion, is,  that  this  first  section  is  limited  to  the  case  of  goods 
shipped,  and  operates  only  in  favor  of  a  consignee  advancing  on 
the  Mth  of  the  consignment  b.  The  brevity  of  these  sections,  in 
the  New  York  Factors'  Act,  gave  rise  to  a  question  which  could 
not  have  arisen  under  the  full  and  explicit  verbiage  of  the  corres- 
ponding sections  of  the  English  Act.  It  was  erroneously  imagined 
that  the  mere  existence  of  a  bill  of  lading,  no  matter  though 
obtained  by  a  thie^  would  give  a  consignee  a  lien  for  his  advances. 
{Gmll  V.  HiU,  4  Denio,  329,  380 ;  S.  0.  on  appeal,  2  Seld.  380.) 

2.  The  third  section  of  the  New  York  Act,  is  an  adoption  of  the 
second  section  of  the  English  Act,  with  the  same  studied  effort  to 
avoid  redundancy  in  verbiage,  and  with  but  one  difference  in 
point  of  substance.  That  difference,  however,  is  very  important. 
A  much  litigated  question  grew  out  of,  and  others  may  arise, 
from  its  meagreness  of  language,  as  compared  with  its  prototype. 

(a.)  On  comparing  the  sections,  it  will  be  observed,  that  the  Eng- 
lish section  contains  an  express  proviso,  (not  found  in  the  New 
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York  Act^)  that  it  shall  not  operate  in  £9ivor  of  one  having  notice 
that  the  agent  in  poBsession  of  the  documentary  proof  of  title  was 
not  '^  the  actual  and  bona  fide  owner."  (See  8  Denio,  482,  where 
this  is  observed  upon.)  The  point  in  Stevens  v.  Wibon^  6  Hill, 
614,  was,  whether  the  pledgee  of  a  known  &ctoT  for  sale,  could 
hold  as  against  the  true  owner.  The  Superior  and  Supreme 
(yourts  held  in  the  negative :  thus  deciding  that  the  omission  of 
the  proviso  wrought  no  consequence;  and  that,  in  this  respect, 
the  second  section  of  the  6th  Greo.  lY.,  ch.  xciv.,  and  the  third 
section  of  the  New  York  Factors'  Act^  were  identical.  This 
case  went  to  the  C!ourt  of  Errors,  and  was  there  very  fully 
considered.  Chancellor  Walworth,  with  his  usual  ability  and  clear- 
ness, reviewed  the  whole  subject  Six  written  opinions  and  21 
votes  were  given  for  affirmance.  Senator  Johnson  alone  dissenting. 
The  case  throughout  turned  upon  this  single  point,  i.  e.,  the  mate- 
riality of  notice.    (8  Denio,  482.) 

(&.)  This  was  just  exactly  such  another  point  as  that  made  on 
the  shipment  sections  in  OoviU  v.  HUL  (See,  also,  20  Wend. 
272,  281,  284.) 

(c.)  The  difference  between  the  two  sections,  in  point  of  substancei 
is  this :  The  English  Act  did  not  authorize  a  factor  for  sale,  to  make 
a  valid  pledge  on  the  strength  of  a  mere  possession  of  the  goods. 
'*  If,"  says  Lord  Denman,  delivering  judgment  in  Hatfield  v.  PhtUtps, 
(9  Meeson  k  Welsby,  649,)  "  they  are  received  into  his  own  (the  fac- 
tor's) warehouse,  neither  by  the  Common  Law,  nor  by  the  statute 
in  question,  can  he  pledge  the  goods;  nor  will  there  be  any 
document  indicative  of  title,  which  can  bring  him  within  the 
second  section  of  the  statute."  The  English  statute  was  confined 
to  the  case  of  documentary  title,  intrusted  to  the  factor  by  the 
owner.  It  did  not  go  the  length  of  making  possession  of  the 
goods  themselves  a  voucher  on  which  third  persons  might  safely 
act  It  was  not  deemed  good  policy  in  England  to  go  so  &r,  at 
least,  by  the  Judges.  They  said :  '*  the  owner  cannot  earmark  his 
goods;  he  may  easily  earmark  the  muniments  of  title  with 
which  he  entrusts  his  agent ;  and,  if  he  chooses,  firom  blind  con- 
fidence or  negligence,  to  omit  that  precaution,  it  is  fair  that  he 
should  bear  the  loss."  The  second  section  of  Geo.  lY.,  ch.  xciv.,  as 
expounded  by  the  English  Courts,  merely  extended  to  certain  other 
documents  the  doctrine  of  lAckbarrow  v.  Mason^  1  Smith's  Leading 
Gases,  887 ;  43  Law  Library.    See  its  point,  briefly  described  by 
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Verplaacka,  Senator,  in  20  Wend.  880,  281 :  "  He  who  trusts  his 
consignee  with  a  bill  of  lading  in  ordinary  form,  gives  him  the 
fall  power  of  disposition  as  to  honafde  dealers  with  him." 

Hence  arose  the  English  Point,  as  it  may  be  called,  that  where 
documentary  evidence  of  title,  in  the  &ctor,  is  relied  upon,  by  a 
pledgee,  to  oust  the  prior  equity  of  the  original  owner,  in  &vor  of  a 
bowijldk  dealer  with  the  factor,  the  document  must  be  one,  medi- 
ately or  immediately,  emanating  from  that  owner.  One  which  he 
might  have  earmarked,  had  he  chosen  to  employ  that  precaution. 
(In  Exch.,  Hatfield  v.  PAt7&>,  9  M.  &  W.  647;  PkiOips  v.  Hvik,  6  id. 
572;  S.C.  in  House  of  Lords,  A.D.1845;  14M.&W.671;  12  a. 

&  Finn.  856.) 

(d.)  The  New  York  Act,  §  8,  took  a  stride  far  in  advance  of 

the  English  Act,  as  it  was  construed  by  the  English  Judges.    In 

addition  to  the  case  provided  for  in  the  English  Act,  it  adds :  "  and 

every  such  factor,  or  agent,  not  having  the  documentary  evidence, 

who  shall  be  intrusted  with  the  possession  of  any  merchandise 

for  the  purpose  of  sale,  or  as  security  for  any  advances  to  be 
{bade  or  obtained  thereon,"  shall  be  deemed  the  true  owner. 

(e.)  The  English  Judges  said,  with  great  propriety,  you  shall 
not  lodge  the  goods  with  your  own  warehouse-man,  and  pledge 
his  receipt  given  to  you,  because  you  are  not  authorized  to  pledge 
the  goods  themselves.  But  'when  once  authorized  to  pledge 
the  goods  themselves,  the  power  to  make,  by  his  own  act,  the  ne^ 
cessary  documents  of  title  is,  by  necessary  consequence,  vested  in 
the  factor,  as  an  incident  {Jenmngs  v.  MemH^ZO  Wend.  11 ;  per 
Lott,  3  Denio,  478.) 

8.  It  was  an  inconveniently  rigorous  rule,  that  a  &ctor  could 
not,  by  taking  up  a  loan,  transfer  the  possession  of  his  principal's 
goods  to  the  lender,  together  with  his  own  just  and  lawful  lien 
upon  them,  as  agdnst  the  principal,  for  his  general  balance.  The 
Acts  of  Geo.  17.  abrogated  this  rule.  Oh.  Walworth,  in  8  Denio, 
473,  seems  to  think  it  was  not  wholly  abrogated  by  our  statute. 
He  is  probably  mistaken ;  but  if  our  legislators  have  not  fiiiled, 
in  that  one  psoticular,  they  have  shown  much  more  skill  in  deal* 
ing  with  this  subject  than  the  British  Parliament.  A  very  brief 
review  of  the  several  statutes,  and  the  cases,  wiU  show,  that  in  one 
single  short  Act,  our  Legislature  accomplished  all  that  it  took  Par- 
liament many  years  to  effect,  with  their  three  verbose  statutes. 
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(1.)  The  Act  of  4  Geo.  lY.  cL  83,  was  passed  in  1828.  (2.)  The 
Act  of  6  Geo.  lY.  ch«  94,  was  paired  ia  1825.  It  is  most  proba- 
ble that  Parliament  intended,  by  the  4th  section  of  the  latter  Act^ 
to  give  the  power  of  pledging  to  the  agent  or  fSEUStor,  who  was  in- 
trusted with  the  possession.  But  after  much  litigation,  as  ap- 
pears by  the  cases  cited,  from  6  and  9  Meeson  &  Welsby,  the 
Court  settled  it  that  pledging  was  not  an  act  in  the  usual  course 
of  business.  The  latter  decision  was  in  1842.  The  decision,  in 
9  Meeson  &  Welsby,  immediately  produced  the  Act  of  5  and  6  Y ic- 
toria ;  but  the  party  went  on  and  contested  the  point  to  the  Court 
of  final  appeal,  where  it  was  decided  in  the  same  way,  affirming 
the  Exch.  Chamber.  (14  M.  &.  W.  671 ;  12  CI.  &  Finn.  856.) 
The  Act  of  5  and  6  Yictoria,  ch.  89,  enacted,  in  substance,  that 
pledging,  and  taking  advances,  had  become  a  usual  course  of  trade, 
and  placed  the  English  Factors'  Law,  in  this  respect^  on  precisely 
the  same  footing  on  which  it  had  been  placed  by  the  Legislature 
of  New  York,  in  1830.  (Dunlop's  Paley  on  Agency,  app.,  No. 
2 ;  9  Meeson  &  Welsby,  Am.  ed.,  660.  Note ;  Navukhaw  y.  Brown* 
rigg,  7  Eng.  L.  k  £q.  112 ;  S.  C.  on  appeal,  18  Eng.  L.  &  Eq.  262; 
St  Leonards  Chancellor.) 

YI.  The  inapplicability  of  the  English  doctrine,  about  "  intrust- 
ing" the  agent  with  documents,  to  the  question  now  before  this 
Court,  is  made  evident  by  this  review.  But  inasmuch  as  it  be- 
came the  absolute  duty  of  Mosquera  k  Co.,  immediately  upon  the 
arrival  of  the  goods,  to  enter  them,  to  obtain  landing  permits,  and 
(paying  the  duties)  to  take  the  goods  into  their  own  possession,  or 
to  enter  them  for  warehousing,  and  take  the  requisite  documents^ 
the  reasoning  of  the  English  cases  would  make  the  obtaining  of 
these  documents  by  Mosquera  k  Co.,  an  act  of  the  plaintifEs,  even 
within  the  English  rule.  For  qui  facU  per  alium  facit  per  se,  (9 
Statutes  at  large  of  United  States,  p.  58.)  1.  It  will  be  seen,  that 
PMUips  V.  Huih  was  decided  by  the  jury  as  a  question  of  &ct 
2.  It  was  shown,  that  by  the  usage  and  custom  of  trade,  it  was 
not  within  the  factor's  duty  to  obtain  the  documents  on  which  the 
pledge  was  made.  He  did  it  of  his  own  motion,  to  answer  his 
own  ends,  without  the  consent  of  his  principal,  against  his 
wishes,  and,  in  fact^  by  a  surprise  upon  him.  How  totaUy  unlike 
the  present  case. 

YIL  Turning  its  attention  to  the  fitcts,  the  Court  will  see  that 
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the  plaintiff  had  intrasted  Moequera  &  Co.  with  the  complete 
oontrol  and  possession  of  the  goods,  and  had  given  them  complete 
anthoritj  to  take  out  custom-house  permits,  etc.,  and  thus  to  clothe 
themselves  with  written  evidence  of  title.  It  is  not  a  case  where 
Mosquera  &  Co.  had  merely  an  opportunity  of  wrongfully  obtain- 
ing possession  of  a  muniment  of  title.  Again,  it  will  be  seen, 
that  giving  all  possible  effect  to  every  petty  criticism,  as  to  the  order 
of  events,  Hitchcock  k  Beading  advanced  their  money  on  the 
futh  of  the  apparent  title  of  Mosquera  k  Co.,  and  without  any  notice. 
There  is,  consequently,  no  ground  for  an  injunction. 

By  ths  Coubt.  Dueb,  Ch.  J. — ^Tlus  is  a  case  of  the  first  im- 
pression ;  and,  from  the  nature  of  the  questions  which  it  involves, 
and  their  bearing  upon  mercantile  transactions,  of  great  impor- 
tance and  frequent  occurrence,  it  may  truly  be  said,  that  the  pub- 
lic, and  not  merely  the  parties,  have  an  interest  in  its  decision.  We 
have  examined  those  questions, — such,  at  least,  has  been  our  en- 
deavor— ^with  all  the  care  and  attention  their  novelty  and  their 
importance  seemed  to  demand. 

The  case  is  before  us,  upon  an  appeal,  by  the  plaintiffs,  from  an 
order  at  Special  Term,  denying  a  motion  for  the  continuance  of 
a  temporary  injunction,  by  which  the  defendants  were  restrained 
firom  selling,  or  otherwise  disposing  of  1689  bales — ^in  commerce, 
termed  ceroons— of  quina,  or  Peruvian  bark,  of  which  the  plain- 
tifib  claim  to  be  the  owners. 

It  appears  from  the  pleadings,  and  is  not  denied,  that  the  plain- 
tijB^  who  are  merchants  at  Bogota,  in  New  Grenada,  trading  under 
the  firm  of  Bonito  &  Duque,  shipped  the  merchandise  in  question 
at  different  times,  and  by  different  vessels,  to  the  defendants,  T. 
C.  &  A.  Mosquera,  merchants  in  this  city,  transacting  business 
under  the  firm  of  Mosquera  &  Co.,  to  be  sold  by  them  on  account 
of  the  shippers ;  and  the  complaint  avers,  and  the  answers  do 
not  deny,  that  the  whole  of  the  16S9  oeroons,  in  respect  to  which 
an  injunction  is  sought,  are  now  in  one  of  the  bonded  warehouses 
of  this  city,  subject  to  the  lien  of  the  Government  of  the  United 
States  for  the  duties  chargeable  thereon. 

Neither  the  terms  of  the  bills  of  lading,  by  which  the  various 
shipments  were  consigned,  nor  the  character  and  form  of  the  en- 
tries made  by  Mosquera  k  Co.,  at  the  custom-house,  appear  from 


426  CASES  m  THE  SUPEBIOB  OOUBT. 

Boniio  T.  Motqiwm. 

the  pleadiDgs ;  and  in  the  absence  of  contrary  proof,  ire  shall,  for 
the  purposes  of  the  present  appeal,  intend  that  it  did  not  appear 
on  the  fiice  of  the  bills  of  lading,  nor  of  the  custom-house  entries, 
that  Mosquera  k  Co.  were  not  the  true  and  sole  oir ners  of  all  the 
bark  consigned  to  them* 

The  complaint  admits  that  Mosquera  k  Co.,  by  the  aoceptanee 
and  payment  of  sundry  bills  of  exchange,  have  made  large  ad- 
vances upon  the  different  consignments  received  by  them,  but 
avers^  that  the  account  which  they  have  delivered  to  the  plaintiffs 
is  greatly  erroneous,  and  insists,  upon  grounds  fully  stated  in  the 
complaint,  that  a  deduction  of  more  than  $26,000  ought  to  be 
made  from  the  balance  which  the  account  rendered  alleged  to  be 
due. 

For  reasons  that  hereafter  will  be  fully  explained,  it  will  not 
be  necessary  that  we  shall  enter  at  all  into  the  state  of  the  ac- 
counts between  Mosquera  k  Co.  and  the  plainti£b.  It  is  sufficient^ 
now,  to  say,  that  the  mere  existence  between  them  of  an  unsettled 
and  disput^  account  would  furnish  no  reason  for  denying  to  the 
plaintifib  the  injunction  which  they  seek,  if  upon  other  grounds 
such  an  injunction  ought  to  be  granted. 

The  defendant,  Tracy,  is  the  general  assignee  of  Mosquera  k 
Co.,  who  became  insolvent  before  the  commencement  of  this  suit. 
He  has  answered  jointly  with  them ;  but  although  the  allegations 
in  this  joint  answer  are  material  in  their  bearings  upon  the  trans- 
actions between  Mosquera  k  Co.  and  the  plaintiffii,  the  purposes 
of  the  decision  we  are  to  pronounce  upon  this  appeal  do  not  re- 
quire them  to  be  stated.  The  main  facts  upon  which  the  plaintifb 
found  their  right  to  an  injunction — ^namely,  that  the  1689  ceroons, 
in  respect  to  which  the  injunction  is  sought,  were  consigned  to 
Mosquera  k  Co.,  for  sale  on  account  of  the  plaintifb,  and  are  now 
in  a  bonded  warehouse,  subject  to  the  payment  of  duties — are 
not  denied,  but  distinctly  admitted. 

The  remaining  defendants,  Hitchcock  k  Beading,  are  the  mem- 
bers of  the  mercantile  firm  of  Hitchcock  k  Beading,  and  it  is  the 
controversy  which  their  answer  raises,  between  them  and  the 
plaintiffs,  that  alone  demands  our  attention.  They  allege  in  their 
answer  that  the  1689  ceroons  in  question  are  in  their  sole  pos- 
session, or  under  their  sole  control ;  and  they  claim  to  hold,  and 
to  be  entitled  to  hold  them,  as  a  security  for  advances  exceeding 


NEW  YORK— EEBBUAKY,  1868.  427 

Bonito    V.  Mo0qa«ra. 

$60,000,  which  they  aver  to  have  made  at  different  times  to  Mo6- 
qaera  &  Oo.,  upon  the  faith  that  they  were  in  truth  the  owners 
of  the  property  which  they  had  imported  and  undertook  to  pledge. 
Whether,  upon  the  &ct8  set  forth  in  their  answer,  the  title  of 
Hitchcock  k  Beading  as  pledgees,  can  be  sustained  in  opposition 
to  the  rights  of  the  plaintiff  as  owners,  is  the  question  that  we 
axe  required  to  determine. 

If  .the  determination  of  this  question  rested  upon  the  rules  of 
the  common  law,  it  would  be  wholly  free  from  difficulty.  It 
would  be  our  duty,  at  once,  to  say  that  the  defence  set  up  cannot 
be  maintained.  By  the  undoubted  rules  of  the  common  law, 
a  factor,  to  whom  goods  are  consigned  for  sale,  has  no  authority 
to  pledge  them ;  and  whatever  advances  he  may  have  made  to 
his  principal,  and  even  when  the  moneys  raised  by  him  are  ap- 
plied to  the  use  of  his  principal,  if  without  an  express  authonty 
he  pledges,  as  owner,  the  goods  or  the  documents  of  title  intrusted 
to  him,  he  is  guilty  in  judgment  of  law  of  a  violation  of  his  trust; 
and  his  act,  as  tortious  and  void,  passes  no  title,  and  can  create 
no  lien.  On  the  contrary,  it  gives  to  the  owner  an  immediate 
light  of  action  for  the  recovery  of  the  goods,  or  their  value,  against 
the  innocent  pledgee,  who  was  not  allowed  either  to  bair  a  re- 
covery or  reduce  its  amount  by  any  inquiry  into  the  state  of  the 
accounts  between  the  plaintiff  and  his  unfaithful  agent.  (1  M.  & 
SeL  140;  id.  484;  8  B.  &  Ores.  842;  6  Term  Eep.  604;  6  M. 
&  Sel.  1 ;  id.  14;  2  B.  &  Bing.  689 ;  Park  B.  in  PhiUips  v.  Buthj 
6  Mees.  k  Wels.  696;  14  Johns.  129;  20  Johns.  421;  26 
Wendell,  467 ;  WaUher  v.  Wstmare,  1  E.  D.  Smith,  pp.  24,  25 ; 
Opin.  Woodruff,  Justice.) 

It  was  because  these  unbending  rules  of  the  common  law,  in 
their  practical  operation,  were  found  or  deemed  to  be  oppressive 
and  unjust,  that  in  England  the  several  Acts  of  Parliament  were 
passed,  which  are  particularly  referred  to  in  the  opinion  of  our 
brother,  by  whom  this  case  was  decided  at  Special  Term.  (4  Geo. 
IV.,  c.  88 ;  6  Geo.  IV.,  c.  94 ;  6  &  6  Victoria,  c.  89.) 

It  was  with  the  intention  of  extending  a  similar  prot^ion,  to 
persons  dealing  in  good  faith  with  apparent  owners,  that  our  own 
Legislature,  in  1830,  passed  the  Act — commonly  called  the  "  Fac- 
tors' Act," — "for  the  amendment  of  the  law  relative  to  principals 
and  factors  or  agents,"  (Sess.  Laws,  1830,  c.  179, 1  B.  S.,  2d  ed., 
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p.  762 ;)  and  it  is  bj  the  proyisions  of  this  statute,  reasonably  in- 
terpreted, and  in  their  just  application  to  the  facts,  as  set  forth  in 
the  answer  of  the  defendants,  that  in  forming  our  decision  we 
must  be  govemed. 

The  all^ations  on  the  part  of  the  defendants,  Hitchcock  & 
Beading,  are,  that  the  several  contracts  under  which  they  made 
their  advances  to  Mosquera  k  Co.,  although  void  at  common  law, 
Were  rendered  valid  by  the  provisions  of  the  third  section  of  the 
statute,  and  that  should  it  otherwise  be  held,  they  are  at  least 
entitled  to  a  lien  under  the  fourth  section  to  the  extent  of  the 
balance  due  from  the  plaiivtiffi  to  Mosquera  k  Go. 

In  proceeding  to  inquire  whether  these  allegations  can  be  sus- 
tained, wo  shall  give,  in  the  first  place,  a  full  exposition  of  the 
third  section  of  the  statute,  bb  we  understand,  and  after  much 
consideration  must  construe,  its  provisions ;  and  we  shall  then 
apply  our  exposition  of  the  statute  to  the  facts  of  the  case,  as  we 
collect  them  from  the  answers  of  the  defendants. 

We  shall  also  incidentally  state  our  views  as  to  the  proper  con- 
struction and  application  of  the  fourth  section  of  the  statute ;  but 
whether  Hitchcock  k  Beading,  under  that  section,  and  upon  the 
supposition  that  their  defence  cannot  be  sustained  under  the  third, 
or  upon  any  other  grounds,  may  be  subrogated  to  the  rights  and 
remedies,  as  against  the  plaintif&,  of  Mosquera  k  Co.,  is  a  ques- 
tion that,  for  reasons  hereafter  to  be  explained,  it  will  not  be 
necessary  to  determine.  It  will  be  seen,  that  it  cannot  now  be  so 
determined  as  to  affect  the  present  rights  of  the  plaintifb  to  an 
injunction.  ' 

First. — ^The  important  third  section,  not  a  phrase  or  word  in 
which  can  with  propriety  be  omitted,  reads  as  follows : — 

"  §  8.  Every  factor  or  other  agent  intrusted  with  the  possession 
of  any  bill  of  lading,  custom-house  permit,  or  warehouse-keeper's 
receipt  for  the  delivery  of  any  such  merchandise,  and  every  such 
fiictor  or  agent,  not  having  the  documentary  evidence  of  title,  who 
shall  be  intrusted  with  the  possession  of  any  merchandise  for  the 
purpose  of  sale,  or  as  a  security  for  any  advances  to  be  made  or 
obtained  thereon,  shall  be  deemed  to  be  the  true  owner  thereof, 
80  far  as  to  give  validity  to  any  contract  made  by  such  agent  with 
any  other  person,  for  the  sale  or  disposition  of  the  whole  or  any 
part  of  such  merchandise,  for  any  money  advanced,  or  negotiable 
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instrument  or  other  obligation,  in  writing,  given  by  sucli  other 
person  upon  the  fiuth  thereofl" 

It  is  evident,  upon  a  slight  consideration,  that  the  words  of  this 
section,  literally  construed,  have  failed  to  express  the  full  inten- 
tion of  the  Legislature,  and  that,  in  order  to  carry  that  intention 
into  e£fect,  there  are  certain  omissions  which  a  reasonable  con- 
struction must  supply.  K,  for  example,  we  look  merely  at  the 
words  of  the  section,  it  is  sufficient  to  give  validity  to  a  contract 
made  by  an  agent  for  the  sale  or  other  disposition  of  merchandise 
described  in  a  bill  of  lading,  that  the  bill  is  in  his  actual  posses- 
sion when  the  contract  is  made,  and  that  the  person  advancing 
money  upon  the  contract  shall  believe,  no  matter  upon  what  evi- 
dence, that  the  agent  is  the  owner  of  the  goods.  It  is  not,  in 
terms,  required  that  the  bill  of  lading  shall  have  been  intrusted 
to  the  agent  by  the  owner  of  the  goods,  nor  that  it  shall  appear 
upon  its  £abce,  that  the  agent  is,  or  may  be  the  owner,  nor  that  it 
shall  be  transferred,  or  even  shown  to  the  person  making  the  ad- 
vance; and  the  words  of  the  section  are  just  as  applicable  to  an 
executory  contract  for  the  delivery  of  the  goods  on  a  future  day 
as  to  an  immediate  sale,  deposit  or  pledge.  It  is  certain,  however, 
that  the  provisions  of  the  section,  if  thus  construed,  would  afford 
fiicilities  and  give  effect  to  frauds  which  it  is  impossible  to  believe 
that  the  Legislature  meant  to  sanction.  They  would  enable  a 
fiuthless  agent  not  only  to  defraud  the  true  owner  of  the  goods, 
but,  by  a  prior  contract^  to  divest  the  title  of  a  subsequent  bona  fide 
purchaser,  although  to  such  purchaser  the  documentary  evidence 
of  title  may  have  been  transferred  or  the  possession  of  the  goods 
have  been  actually  delivered,  and  all  this  in  favor  of  a  person, 
who,  in  advancing  his  money  or  credit,  trusted  only  to  the  verbal 
assurances  of  the  agent,  unsupported  by  any  evidence  of  his  title 
or  possession.  There  can  be  no  hazard  in  saying  that  a  construo- 
tion  leading  to  these  consequences  was  not,  and  could  not  have 
been  intended,  by  the  English  Parliament  or  by  our  own  Legis* 
lature. 

In  all  the  adjudged  closes  to  which  I  shall  hereafter  refer,  a 
literal  construction  of  the  statute — I  speak  of  the  English  as  well 
as  our  own — ^is  expressly  or  impliedly  rejected;  nor  has  it  been 
contended  that  such  a  construction  ought  now  to  be  followed.  It 
18  not  denied,  that  there  are  some  restrictions  which,  in  order  to 
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oarry  into  effect  the  undoabted  intentions  of  the  Legtalatare,  most 
be  imposed  upon  the  generality  of  the  terms  employed*  Gaided, 
therefore,  by  the  prior  decisions,  and  by  onr  own  reflections,  I 
shall  proceed  to  explain  the  provisions  in  the  third  section  of  the 
Act  in  conformity  to  that  which,  ahhoagh  imperfectly  expressed, 
we  fully  believe  to  have  been  the  true  and  sole  intention  of  the 
framers  of  the  law,  and  of  the  Legislature  by  which  it  was  en- 
acted. 

r 

This  important  section  is  not  merely  founded  on,  but,  with 
some  variations,  is  an  exact  transcript  of  the  second  section  in  the 
English  statute,  (6  Cteo.  IV.,  c.  94.*)  The  variations  are  how- 
ever material,  and  for  several  reasons  require  to  be  noted. 

The  English  statute  does  not  mention  a  custom-house  permit 
as  a  document  of  title,  and  it  enumerates,  as  such,  several  instru- 
ments, which,  in  our  own  Act^  are  omitted.  The  clause  in  our 
own  Act  beginning,  "  And  every  such  &ctor,"  etc.,  and  ending 
with  the  words,  "  obtained  thereon,"  is  not  found  in  the  English 
statute,  which  confines  the  protection,  which  it  gives,  to  those  who 
contract  with  the  agent,  "  upon  the  faith  of  the  several  documents, 
or  either  of  them,"  before  enumerated. 

In  the  2d  section  of  the  English  statute,  the  words,  "  for  the 
sale,  or  disposition  of  any  such  goods  wares,  or  merchandise,  or  any 

*  6  Geo.  IV,  e.  M,  Section  8d. — **  And  Ve  it  ftirther  enaeied,  Tbat»  from  and 
after  the  fint  day  of  October,  one  tbooiand  eig)it  handred  and  twenty-eiz,  any 
person  or  persons  intmsted  with  and  in  poaseanon  of  any  bill  of  lading,  In&  war- 
rant, dock  warrant,  warehouse-keeper's  certificate,  wharfinger's  certificate,  war- 
rant, or  order  for  delirery  of  goods,  shaH  be  deemed  and  taken  to  be  the  tme 
owner  or  owners  of  the  goods,  wares^  and  merohandiae  dcMribed  and  mentioned  in 
the  said  several  docnments  hereinbefore  stated  respeotiTely,  or  either  of  them,  so 
Ihr  as  to  give  validity  to  any  contract  or  agreement  thereafter  to  be  made  or  entered 
into  by  such  person  or  persons  so  intrusted,  and  in  possession  as  aforesaid,  with  any 
person  or  persons,  body,  or  bodies  politic  or  corporate,  for  the  sale  or  disposition 
of  the  said  goods,  wares  and  merchandise,  or  any  part  thereof,  or  for  the  depodt  or 
pledge  thereof,  or  any  part  thertoC  as  a  security  for  any  money  or  negotiable  !»- 
atrument  or  instruments  advanced  or  given  by  such  person  or  persons^  body,  or 
bodies  politic  or  corporate,  npon  the  fidUi  of  such  several  documents,  or  either  of 
them ;  provided  sudli  person  or  persons,  body,  or  bodies  politic  or  corporate,  shaU 
not  have  notice  by  soch  documents^  or  either  of  them,  or  otherwise,  that  such  per- 
son or  persons  so  intrusted  as  aforesaid,  ia  or  are  not  the  aetoal  and  iona  JUk 
owner  or  owners,  proprietor  or  proprietors,  of  such  goods,  wares,  or  merahandise. 
so  sold  or  deposited  or  pledged  as  aforesaid ;  any  law,  usage,  or  custom  to  the  con- 
trary thereof  in  anywise  notwithstanding.* 
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part  thereo^'^are  followed  by  these :  ^'  or,  for  the  deposit  or  pledge 
thereof,  or  any  part  thereof,  as  a  security  ;*'  and  why  these  signifi- 
oant  words  were  omitted  in  our  own  Act,  it  is  not  easy  to  under- 
stand. The  omission  would  seem  to  render  it  questionable  wheth« 
er  a  contract  of  deposit  or  pledge,  as  a  security  for  advances,  was 
meant  to  be  protected,  so  as  to  exempt  such  a  transaction  from 
the  (q>eration  of  the  rules  of  the  common  law ;  but  we  are  satis- 
fied, upon  reflection,  that  it  was  not  intended  that  this  effect 
should  be  given  to  the  omission,  and  that  it  ought  not  to  be  con- 
strued as  varying  the  construction  of  the' Act,  so  as  to  deprive  a 
depositary,  or  pledgee,  of  the  benefit  of  its  provisions.  We  are 
persuaded,  that,  by  a  different  construction,  we  should  defeat  what 
must  have  been,  and,  in  all  the  cases,  is  considered  as  having 
been,  the  main  purpose  of  the  Act,  namely,  to  give  validity  to 
oontracts  which  the  rules  of  the  common  law  wholly  prohibited. 
The  words,  ''  for  any  money,  or  negotiable  instrument  given  or 
advanced,"  which  our  Act  retains,  have  a  sole  reference  in  the 
English  statute  to  a  deposit  or  pledge  of  the  goods,  and  it  is  only 
to  such  a  contract  that  they  seem  to  be  properly  applicable ;  and 
whatever  doubts  might  otherwise  be  entertained  as  to  their  prop- 
er {^plication,  we  think,  are  removed  by  the  7th  section  of  the 
Act,  the  words  of  which,  by  a  necessary  implication,  admit  the  va- 
lidity of  a  dqx)sit  made  by  a  factor  or  agent,  of  any  merchandise 
or  document  of  title  intrusted  to  him,  as  a  security  for  any  mo- 
ney or  negotiable  instrument  borrowed  or  received  by  him.  I 
add,  that  in  all  the  cases  in  our  own  Courts,  to  which  I  shall  here- 
after refer,  the  validity  of  a  pledge  made  by  a  &ctor  to  a  person 
believing  him  to  be  the  owner,  is  admitted  both  by  the  counsel  and 
by  the  Judges.  The  word  "  disposition"  is  certainly  broad 
enough  to  embrace  the  contract,  and  we  hold  that  it  is,  in  its 
broadest  sense,  that  it  must  be  construed ;  although  it  cannot  be 
denied,  that' in  England  a  fiur  more  limited  interpretation  has  been 
giv^n  to  it  {Tayhr  v.  Kymer^  S  B.  &  Ad.  Bep.  S20 ;  Bussell  on 
Factors,  p.  126,  Law  Lib.  Ed.  pp.  88,  89.) 

There  is  another  omission  in  our  Act,  which  it  is  proper,  briefly, 
to  notice.  The  corresponding  section  in  the  English  statute  con* 
dudes  with  a  proviso,  that  the  person  contracting  with  an  agent 
shall  not  have  notice  by  the  documents  of  title,  or  otherwise,  that 
such  agent  is  not  the  owner  of  the  merchandise  which  he  sells  or 
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pledges.  In  other  words,  that  the  contract  shall  be  void,  where 
such  notice  is  proved.  In  our  opinion,  the  omission  of  this  is 
immaterial,  since  we  hold  it  to  be  certain,  that,  in  reality,  it  ex- 
presses no  more  than,  in  its  absence,  the  law  would  imply ;  and 
such  we  consider  to  have  been  the  decision  of  this  Court  in  Zachr 
risson  y.  Ahman^  (2  Sand.  S.  C.  R.  68,)  and  of  the  Supreme  Court, 
and  of  the  Court  of  Errors,  in  Stevens  y.  Witaon^  (6  Hill,  R.  612 ; 
S.  C,  8  Denio  R  472.) 

There  are  no  cases  in  our  own  reports,  that,  by  fixing  in  some 
degree  the  construction  of  the  Factors'  Act,  throw  any  light  upon 
the  questions  we  are  to  determine,  except  those  that  I  have  last 
cited,  and  that  of  OomU  y.  HiU,  (4  Denio  R.,  827 ;  S.  C,  2  Selden 
R  874;)  and,  before  I  proceed  further,  it  will  be  expedient  to 
state  more  particularly  the  import  and  extent  of  those  decisions. 
There  are,  at  least,  one  or  two  questions  which  we  tegard  them  as 
haying  definitiyely  settled. 

Slevens'^Y.  WHaon,  et  ai,,  (6  Hill  Rep.  512,)  came  before  the 
Supreme  Court  upon  a  writ  of  error,  upon  a  judgment  of  this 
Court,  in  fiiyor  of  the  plaintifis.  The  action  was  replevin,  and 
was  brought  for  the  recovery  of  a  quantity  of  feathers,  which  the 
plaintiffs  had  consigned  to  one  Colfax,  a  commission  merchant  in 
this  city,  for  sale  on  their  account  Colfax  had  placed  the  feathers 
in  the  hands  of  the  defendant,  Stevens,  for  the  same  purpose,  and 
had  received  from  him  an  advance  of  about  $8000.  But  Stevens 
knew,  when  he  made  the  advance,*  that  the  plaintifib  were  ihe 
owners  of  the  property,  and  Colfax  merely  their  factor  for  its  sale. 
The  case  turned  entirely  upon  the  construction  to  be  given  to  the 
last  words  in  the  8d  section  of  the  statute,  "  on  the  faith  thereof." 
The  contention  on  the  part  of  the  defendant  was,  that  these  words 
referred  to  the  word  '^merchandise,"  as  their  last  antecedent,  and 
consequently  that  every  person  is  protected  by  the  statute,  who 
makes  advances  to  a  factor  upon  an  actual  deposit  or  pledge  of 
merchandise,  even  when  he  knows  that  the  &ctor  is  nottheowner, 
and  has  merely  an  authority  to  sell.  But  the  Court  rejected  this 
construction,  as  highly  unreasonable  and  tending  to  legalisse  fraud ; 
and,  in  delivering  its  judgment,  Bronson,  Justice,  said,  that  "  al- 
though in  strict  grammatical  construction,  the  words  '  on  the  &ith 
thereof'"  might  refer  to  merchandise  as  the  last  antecedent,  yet,  in 
good  sense,  as  well  as  sound  morals,  the  reference  was  to  the  pre- 
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yious  wotcLb,  '  shall  be  deemed  to  be  the  trae  owner  thereof;'  and 
he  added,  that  "  the  obrious  meaning  of  the  statate  is,  that  the 
factor  or  other  agent^  who  has  been  intrusted  with  certain  docu- 
mentary evidence  of  title,  or  with  the  possession  and  ostensible 
ownership  of  the  property,  shall  be  deemed  the  true  owner 
thereof  so  far  as  may  be  necessary  to  protect  those  who  have 
dealt  with  him  upon  the  faith  thereof  that  is,  the  faith  induced  by 
the  usual  indicia  of  title,  that  he  was  the  true  owner  of  the  pro- 
perty." The  judgment  of  the  Supreme  Court  in  &ror  of  the 
defendants  in  error,  the  plainti£&  in  the  action,  was  subsequently 
affirmed  in  the  Court  of  Errors;  and  a  learned  senator,  who  gave 
a  lucid  opinion  in  favor  of  its  affirmance,  adopting  substantially 
the  views  of  Mr.  Justice  Bronson,  said  that  "  full  effect  and  oper^ 
ation  can  be  given  to  the  law,  and  to  the  terms  '  on  the  faith 
thereof,'  by  protecting  those  who  bona  fide  contract  with  a  factor 
or  agent,  as  owner,  on  the  faith  of  the  possession  of  the  goods 
intrusted  to  him,  or  of  the  documentary  evidence  of  title 
specified  in  the  Act"  (Opinion,  Lott,  Senator,  8  Denio  R  479, 
480.) 

Zachrissan  v.  Ahman^  (2  Sandf.  S.  C.  B.,)  68,  merits  particular 
attention;  for,  as  a  deliberate  judgment  of  this  Court,  we,  as  suc- 
cessors of  the  eminent  Judges  by  whom  it  was  pronounced,  are 
certainly  bound  by  its  authority,  and  should  so  hold,  even  had 
we  entertained  serious  doubts  as  to  the  propriety  of  the  decision. 
We  are  not^  however,  to  be  understood  as  intimating  that  the 
propriety  of  the  decision,  although  it  is  plainly  inconsistent  with 
a  literal  and  grammaticfd  construction  of  the  statute,  is  to  our 
minds  at  all  doubtful. 

The  action  was  replevin  for  the  recovery  of  221  bales  of  cotton, 
and  for  the  bills  of  lading  issued  therefor.  The  plaintiff  was  a 
Swedish  merchant,  transacting  business  in  this  city,  and  his  title 
as  owner  was  clearly  established,  as  it  was  proved  that  the  cotton 
had  been  purchased  and  shipped  on  his  account,  on  a  voyage  from 
this  port  to  Gothenburg,  in  Sweden,  by  one  T.  Wissman,  who, 
during  the  absence  of  the  plaintiff,  under  a  mercantile  procuration 
and  power  of  attorney,  had  the  general  charge  of  his  a&irs.  The 
chief  agent,  however,  in  the  purchase  and  shipment  of  the  cotton, 
was  one  Suber,  a  clerk  of  Wissman,  but  who,  in  a  modified  sense, 
and  sulgect  to  the  direction  and  control  of  Wissman,  was  an  agent 
B.— n.  28 
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of  the  plaintiff  in  making  the  purchase.  Saber  procured  the  bills 
of  lading  to  be  filled  up  in  the  name  of  the  defendant,  and  do- 
posited  them  with  him  as  a  security  for  a  loan  of  $6000,  stating 
that  he  meant  to  use  the  moneys  so  borrowed  for  the  benefit  of 
the  plaintiff  in  the  payment  for  cotton  before  purchased.  The 
representation  was  false,  and  the  money  was  fraudulently  applied 
by  Saber  to  his  own  use,  and  his  employer,  Wissman,  upon  the 
discovery  of  the  fraud,  and  before  the  commencement  of  the 
action,  demanded  the  bills  of  lading  from  the  defendant,  who  re- 
fused to  deliver  them  up.  It  was  insisted,  on  behalf  of  the 
defendant,  upon  the  trial,  and  at  the  General  Term,  that  Suber 
was  the  general  commercial  agent  of  the  plaintifi)  and,  as  such, 
was  authorized  to  pledge  the  property  for  the  advances  made  by 
the  defendant;  and  that,  at  any  rate,  Suber  was  intrasted,  as 
agent,  with  the  possession  of  the  bills  of  lading,  and  that  his  con 
tract,  pledging  the  bills  to  the  defendant  for  the  advances  made 
to  him,  was  therefore  valid,  and  a  bar  to  the  plaintiff's  recovery, 
under  the  provisions  of  the  Act  of  18S0. 

Our  late  Chief-Justice  delivered  the  opinion  of  the  Court,  which 
was,  that  upon  neither  ground  could  Uie  defence  be  sustained ; 
that  the  instructions  to  Suber  afforded  no  pretence  for  ascribing 
to  him  the  authority  of  a  general  commercial  agent  of  the  plaintiff, 
nor  were  any  acts  of  Suber  proved,  from  which  the  defendant  could 
be  warranted  to  infer  that  he  possessed  such  authority ;  that  the 
defence,  under  the  statute,  wa9  also  plainly  untenable.  Suber  was 
not  a  &ctor  in  any  sense  of  the  term ;  he  was  not  an  agent  for  the 
sale  of  the  property.  He  had  no  control  of  the  cotton,  nor  were 
the  bills  of  lading  intrusted  to  him  for  the  purpose  of  giving  him 
such  control.  It  was  merely  as  a  clerk  that  he  had  obtained  and 
held  them;  and  finally,  that  had  Suber  been  a  factor,  the  defend* 
ant  would  not  have  been  entitled  to  hold  the  cotton  for  his  adr 
yances,  since  he  knew,  or  ought  to  haye  known,  that  the  plaintiff 
and  not  Suber  was  the  owner,  and  that  the  case  of  Stevens  r. 
Wilson  had  settled  the  law,  that  it  is  only  whep  advances  are 
made  on  the  &ith  of  the  ownership  of  the  property  that  a  pledgee 
is  protected  by  the  statute.  Judgment  was  therefore  rendered  for 
the  plaintiff  for  the  full  value  of  the  cotton. 
The  latest  and  most  important  case  is  OoviU  v.  Hillf  which  was 
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decided  by  the  Court  of  Appeals  ia  1852,  and  is  full  j  reported  in 
2  Selden  R  874. 

The  action  was  trover,  to  recover  the  value  of  a  large  quantity 
of  lumber  which  the  plaintiff  had  contracted  to  sell  to  one  B.  A. 
Potter,  and  had  agreed  should  be  consigned  to  the  defendants, 
merchants  at  Albany.  By  the  terms  of  the  contract  between  the 
plaintiff  and  Potter,  it  was  provided  that  the  plaintiff  should  hold 
the  title  and  possession  of  the  lumber  until  he  should  be  paid  the 
full  amount  of  the  purchase  money,  with  interest^  and  that  Potter, 
as  the  agent,  and  in  the  name  of  the  plaintiff,  should  ship  the 
lumber  to  the  defendants.  Potter  paying  the  freight,  to  be  sold  by 
them  as  the  property  of  the  plaintiff.  The  lumber  was  shipped  to 
Albany  in  a  canal  boat,  and  the  master  signed  and  delivered  to 
the  plaintiff  a  bill  of  lading,  stating  that  he  had  received  the  lum- 
ber for  him,  and  that  it  was  to  be  delivered  to  the  defendants,  at 
Albany,  in  good  order.  Potter  paid  to  the  master  $100  on 
account  of  the  freight,  and  gave  him  an  order  on  the  defendants 
for  the  paypient  of  the  residue.  The  following  paper  was  also 
delivered  to  the  master : — 

"  Elmira,  July  2d,  1842.  Shipped  on  board  Occidental,  BL 
Banks,  master,  48,760  feet  white-pine  boards  and  plank,  for  Al- 
bany.   A.  F.  Potter." 

The  person  who  signed  the  paper  was  the  son  of  B.  A.  Potter, 
and  acted  as  his  agent  in  shipping  the  lumber. 

It  did  not  appear  that  the  plaintiff  had  transmitted  his  bill  of 
lading  to  the  defendants ;  but  on  the  16th  of  July,  the  lumber, 
together  with  the  paper  signed  '*  A.  F.  Potter,"  was  delivered  to 
them  at  Albany,  and,  in  answer  to  an  inquiry  as  to  the  ownership, 
they  were  informed  that  it  was  "  the  Covill  lumber."  They  paid 
the  balance  of  the  freight,  and  sent  to  Potter  their  acceptance^ 
which  they  paid  at  maturity,  for  $2^,  as  an  advance  upon  the 
lumber. 

After  the  lumber  had  arrived  at  Albany,  an  agent  of  the  plain- 
tiff called  on  the  defendants,  and  informed  them  that  it  belonged 
to  the  plaintiff,  and  had  been  forwarded  to  them  to  be  sold  for 
him,  and  he  also  stated  to  them  the  contents  of  the  contract  under 
which  it  was  forwarded.  They  denied  that  the  lumber  belonged 
to  the  plaintiff,  and  asserted  that  they  had  received  it  as  Potter's, 
and  had  applied  it  to  his  use,  averring  that  he  was  then  indebted 
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to  them  for  advances  in  more  than  $5000.  Subsequently,  and 
before  the  commencement  of  the  suit,  the  plaintiff,  bj  an  agent^ 
again  demanded  the  lumber  from  the  defendants,  and  offered  to 
pay  their  charges,  but  not  their  advances.  They  refused  to 
deliver  it,  unless  their  advances  to  Potter  on  account  of  it  were 
also  paid ;  and  they  proved  on  the  trial  that  their  advances  to 
Potter,  on  account  of  lumber  which  he  had  shipped  to  them  at 
various  times,  exceeded,  by  more  than  $5000,  the  value  of  all 
they  had  received.  The  jury,  under  the  instructions  of  the  Judge 
on  the  trial,  found  a  verdict  for  the  plaintiff  for  the  value  of  the 
lumber  at  Albany,  deducting  freight,  and  a  small  payment  that  had 
been  made  to  the  plaintiff  by  Potter.  The  Supreme  CJourt  denied 
a  motion  for  a  new  trial,  founded  on  a  bill  of  exceptions,  and  the 
defendants  appealed  from  the  judgment. 

The  positions  taken  by  the  counsel  for  the  defendants  were,  that 
the  plaintiff  was  not  the  owner  of  the  lumber,  under  the  contract 
with  Potter,  and  that  if  he  was  so,  the  defendants  were  still  enti- 
tled to  retain  the  lumber,  as  a  security  for  their  advances,  under 
the  provisions  of  the  Act  relative  to  principals  and  factors ;  but 
the  Court  of  Appeals  overruled  all  the  grounds  of  defence  that 
were  relied  on,  and  by  a  unanimous  vote  affirmed  the  judgment 

Gridley,  J.,  whd  delivered  the  opinion  of  the  Court,  after  show- 
ing that  the  plaintiff  was  the  sole  owner  of  the  lumber,  remarked, 
that  the  paper  signed  by  A.  F.  Potter  was  not,  in  any  of  its  fea- 
tures, a  bill  of  lading,  and  had  no  transferable  quality  as  such, 
and  that,  could  it  be  regarded  as  a  good  bill  of  lading,  it  was  ex- 
posed to  the  fatal  charge  of  being  manufactured  in  fraud  of  the 
plaintiff's  rights,  and  that  the  defendants,  for  this  reason,  and  also 
because  they  had  sufficient  notice  to  put  them  upon  inquiry,  of 
the  true  ownership  of  the  lumber,  were  not  within  the  1st  and 
2d  sections  of  the  Factors'  Act,  and  they  were  not  within  the  3d, 
because  the  plaintiff,  the  true  owner,  had  never  intrusted  Potter 
with  a  bill  of  lading,  nor  with  the  possession  of  the  lumber  for  sale, 
or  as  a  security  for  advances  to  be  made  thereon ;  and  to  show  the 
necessity  of  such  an  intrusting,  the  learned  Judge  referred  to  the 
leading  cases  in  Meeson  k  Welsby,  which,  in  the  progress  of  this 
opinion,  will  be  fully  stated  and  explained.    (6  Mees.  &  Wels.  R 

572 ;  9  id.  647.) 
It  appears  to  as,  that  the  conclusions  to  be  drawn  from  the 
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decisions  in  our  own  Courts  that  have  now  been  quoted,  are,  not 
only  that  a  contract  with  a  factor,  to  be  valid  under  the  provi- 
sions of  the  statute,  must  be  founded  on  the  faith  of  bis  owner- 
ship, of  the  goods  to  which  it  relates,  but  that  this  faith  must  be 
induced  and  justified  by  the  documentary  evidence  of  title,  speci- 
fied in  the  Act,  or  where  no  such  evidence  exists,  by  the  factor^s  ac- 
tual possession  of  the  property ;  and  that  in  all  cases,  where  the 
protection  of  the  Act  is  claimed,  it  must  appear  that  the  documen- 
tary evidence  or  possession,  which  is  relied  on,  was  intrusted  to 
the  factor  by  the  owner  of  the  property,  and  not  procured  or  ob- 
tained by  a  wrongful  or  unauthorized  act  of  the  agent  These 
conclusions,  however,  by  no  means  embrace  all  the  questions  that 
arise  in  the  case  before  us ;  and  to  enable  us  to  determine  those 
that  remain,  a  more  exact  and  critical  examination  of  the  provi- 
sions of  the  statute  seems  to  be  necessary. 

The  contracts  with  a  factor,  which,  although  void  at  common 
law,  are  rendered  valid  by  the  provisions  in  the  third  statute,  be- 
long to  two  classes.  1st  Where  the  transaction  is  founded  on 
the  documentary  evidence  of  title  mentioned  in  the  Act ;  and  2d, 
Where  it  rests  exclusively  on  the  factor's  possession  of  the  goods, 
that  possession  being  the  sole  evidence  of  his  ownership :  and 
these  classes,  for  obvious  reasons,  require  to  be  separately  consid- 
ered. 

I.  As  to  the  first  The  documents  of  title  specified  in  the  Act 
are,  1st,  a  bill  of  lading ;  2d,  a  custom-house  permit ;  and  8d  a 
warehouse-keeper's  receipt  for  the  delivery  of  any  such  merchan- 
dise, that  is,  the  merchandise  described  in  the  1st  and  2d  sections, 
as  shipped  from  some  other  port,  foreign  or  domestic.  It  is  per- 
haps doubtful  whether  the  words  "  for  the  delivery,"  etc.,  ought 
not  to  be  construed  as  referring  to  each  of  the  documents,  but  this 
is  a  question  which  it  is  unnecessary  to  determine. 

We  begin  with  these  observations,  that  in  our  judgment,  to  ren- 
der a  contract  with  a  &ctor,  made  on  the  the  faith  of  either  of  these 
documents  valid,  as  against  theowner  of  the  merchandise,  it  must 
either  appear,  on  the  face  of  the  document,  that  the  factor  is  the 
owner,  or  the  terms  of  the  instrument  most  be  entirely  consistent 
with  the  supposition  that  he  is  so;  that  the  document  must  not 
merely  be  exhibited,  but  must  be  transferred  and  delivered  to  the 
peraon  advancing  his  money  or  credit,  in  reliance  on  the  evidence 
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of  ownership  which  it  furnishes ;  and  that  the  effect  of  this  trans- 
fer most  be,  either  to  vest  in  such  person  the  title  to  the  prop- 
erty, or  the  exclusive  right  or  means  of  obtaining  the  actual  pos- 
session. 

I  shall  proceed  to  illustrate  the  truth  of  these  observations,  in 
reference  to  each  of  the  documents ;  and  shall  also  explain  the 
true  character  of  each,  and  in  what  sense,  and  under  what  circum- 
stances, each  may  be  regarded  as  evidence  of  ownership. 

The  truth  of  our  first  observation  is  too  manifest  for  denial 
We  have  already  seen,  that  when  a  person,  who  advances  his  mo- 
ney or  credit  to  a  factor,  has  notice,  actual  or  constructive,  that  the 
latter  is  not  the  owner  of  the  goods,  to  which  the  contract  relates^ 
the  transaction  is  a  fraud  upon  the  rights  of  the  owner,  which  it  is 
certain  the  Legislature  never  meant  to  legsilize,  and  no  notice  can 
be  more  direct  than  that  which  is  furnished  by  the  terms  of  the 
document^  from  which  alone  the  £eu^tor  derives  his  authority; 
which  alone  gives  him  any  control  or  power  of  disposition. 

I.  A  bill  of  lading  is  a  written  acknowledgment  by  the  master 
of  a  vessel  that  he  has  received  the  goods  which  it  describes,  from 
a  person  named  as  the  shipper,  to  be  transported,  upon  the  terms 
expressed,  to  their  port  of  destination,  and  to  be  there  delivered, 
either  to  a  person  named  as  consignee,  or  to  the  order  of  the  ship- 
per, the  consignor.  (Abbott  on  Ship.,  Story  k  Perkins,  5  ed^ 
p.  828.) 

If  the  bill  names  the  person,  whether  consignor  or  consignee, 
on  whose  account  and  risk  the  goods  are  shipped,  the  statement 
IS  equivalent  to  a  declaration  that  the  person  so  named  is  the  real 
owner.  If  there  is  no  such  statement^  the  consignee  named  is  pre- 
sumptively the  owner,  and  he  is  so,  where  the  goods  are 
deliverable  to  the  order  of  the  shipper,  if  the  bill  of  lading  i2i 
his  possession  is  endorsed  specially  or  generally  by  the  shipper. 
But  if,  in  this  last  case,  the  bill  of  lading  in  the  possession 
of  a  factor,  or  other  agent,  is  not  endorsed  by  the  shipper,  so 
Hblt  from  being  evidence  of  the  ownership  of  the  factor,  it  is  no 
evidence  that  he  has  any  power  to  dispose  of  the  goods  at  all;  as 
un4er  such  a  bill  he  has  no  right  to  receive  the  goods  on  their 
arrival,  he  can  have  no  right  to  dispose  of  them  in  the  interval 
(Abbott,  629.) 

When  a  contract  with  a  fiictor  is  founded  on  a  bill  of  lading, 
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which  either  declares,  or  is  consistent  with  the  supposition  that 
he  is  the  owner,  we  hold  it  to  be  certain,  that  to  render  the  con- 
tract, if  void  at  common  law,  valid  under  the  statute,  as  against 
the  owner,  the  bill  of  lading  must  be  transferred  to,  or  deposited 
with,  the  purchaser  or  pledgee.  The  words  in  the  English  stat- 
ute, "on  ihe  fiiith  of  such  documents  or  either  of  them,"  have  in 
all  the  adjudged  cases  received  this  interpretation ;  and  although 
the  words  in  our  own  statute  are  somewhat  different^  we  do  not 
doubt  that,  in  order  to  give  efi^ct  to  the  intentions  of  our  Legis- 
lature, the  same  interpretation  ought  to  be  given  to  them.  If  the 
£M^tor  retains  the  possession  of  the  bill  of  lading,  and  then  sells 
the  goods,  and  transfers  the  bills  to  a  bona  fide  purchaser,  it  would 
be  most  unreasonable  to  suppose  that  the  Legislature  intended 
that  the  legal  rights  of  such  a  vendee  should  be  defeated  by  a 
prior  executory  contract ;  and  if  the  prior  contract  would  be  void, 
as  against  a  subsequent  vendee,  it  seems  to  us  a  necessary  con* 
elusion,  that  it  would  be  equally  so  against  the  owner.  The  stat- 
ute makes  no  distinction ;  the  contract  which  it  renders  valid  is  so 
against  the  world. 

The  provisions  in  the  7th  section  of  our  statute,  as  we  have  be- 
£)re  intimated,  and  cannot  but  think,  place  the  intentions  of  our 
L^slature  beyond  a  reasonable  doubt.  Those  provisions  make 
it  a  criminal  offence,  punishable  by  fine  and  imprisonment,  in  a 
jGEiCtor  or  other  agent,  to  deposit  any  document  of  title,  intrusted 
to  him  as  a  security  for  any  money  borrowed,  or  negotiable  in- 
strument received  by  him,  and  to  apply  pr  dispose  of  the  same 
to  his  own  use.  Had  it  been  supposed  that,  under  the  provi- 
fiions  of  the  third  section,  it  would  be  in  the  power  of  a  fac- 
tor, or  other  agent,  to  commit  the  6ame  fraud  upon  his  princi- 
pal, without  depositing,  as  a  security,  the  document  intrusted  to 
him,  as  the  offence  would  have  been  just  as  criminal  in  its  nature, 
and  just  as  much  to  be  apprehended,  it  seems  to  us  manifest  that 
its  commission  would  have  been  guarded  against,  by  rendering 
it  liable  to  the  same  punishment.  It  remains  to  observe,  that  at 
common  law,  a  &ctor  for  sale,  even  when,  upon  the  face  of  a  bill 
of  lading,  he  was  the  presumptive  owner,  had  no  more  right  to 
pledge  a  bill  of  lading,  as  a  security  for  advances,  than  to  pledge 
the  goods  themselves  after  their  arrival.  (1  M.  &  Sel.  140 ;  6  id. 
p.  1 ;  Abbott  on  Ship.  641,  61.)    It  is  this  disability  of  the  fac- 
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tor  that  the  statute  removes,  bat  removea  it  by  enabling  him  to 
pledge  the  bill  to  a  person  believing  him  to  be  the  owner,  and  hj 
that  immediate  delivery  which  is  essential  to  a  pledge,  not  by 
oontracting  to  deliver  it  on  a  fature  day. 

As  the  observations  that  have  now  been  made,  as  to  the  neces- 
sity of  a  transfer  of  a  bill  of  lading,  to  render  a  contract,  founded 
on  its  possession,  by  a  fiu^tor,  valid,  under  the  statute,  are  just  aa 
applicable  to  the  other  specified  documents  of  title,  they  will  not 
be  repeated.  In  respect  to  each,  a  transfer  is  plainly  necessary  to 
pass  a  title,  or  give  an  exclusive  right  of  possession.  * 

A  contract,  founded  on  a  transfer  of  the  bill  of  lading,  can  only 
be  valid  when  made  before  the  arrival  and  landing  of  the  goods 
at  their  port  of  destination.  After  such  arrival  and  landing,  the 
bill  of  lading  is  ^^ functus  officior  (Bussell  on  Factors,  182,  0 
Mees.  &  Wells.  647,)  and  unless  th^  goods  pass  into  the  actual 
possession  of  the  &ctor,  it  is  upon  some  other  document  of  title 
that  a  contract  with  him,  entitled  to  the  protection  of  the  statute, 
must  be  founded. 

U.  The  next  document  mentioned  in  the  Act  is,  "  a  custom- 
house  permit,"  and  in  relation  to  this,  it  is  material  to  observe, 
and  necessary  to  be  borne  in  mind,  that  when  the  Act  was  passed, 
(1880,)  the  only  permit  known  to  the  law,  was  that  which  was 
granted  to  a  consignee,  when  the  goods  mentioned  in  his  invoice 
and  bill  of  lading,  had  been  duly  entered  at  the  custom-house, 
and  the  duties  thereon  paid  or  secured  to  be  paid ;  and  whether 
the  provisions  of  the  Act,  having  regard  to  the  intentions  of  the 
Legislature  in  its  passage,  can  be  reasonably  applied  to  any  other 
form  of  permit,  (that  form  being  still  in  use,  when  the  duties  are 
in  fact  paid,)  is  one  of  the  questions  that  it  will  be  necessary  to 
determine. 

When  a  vessel  with  a  cargo  arrives  from  a  foreign  port,  an  of- 
ficer of  the  customs,  an  inspector,  is  immediately  placed  on  board, 
whose  duty  it  is  to  prevent  the  removal  of  any  part  of  the  cargo 
until  a  regular  permit  for  its  landing,  directed  to  him,  has  been- 
obtained  and  delivered.  This  permit  is  a  paper  directed  to  the 
inspector,  and  signed  by  the  collector  and  naval  officer  of  the 
port ;  and  when  the  duties  have  been  paid  or  secured,  the  follow- 
ing is  its  form  in  blank : — "  We  certify  that  A,  B.  (the  importer 
or  consignee,)  has  paid,  or  secured  to  be  paid,  the  duties  on  the 
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m^rchandiBe  contained  in  the  following  packages,  in  conformitj 
to  the  entrj  thereof  of  this  date ;  which  merchandise  was  im- 
imported  in  (blank  for  name  of  vessel  and  name  of  master),  from 
(blank  for  port  of  departure),  permission  is  hereby  given  to  land 
the  same,  viz. :  (blank  for  description  of  packages.)''  Such  a 
permit  may  be  justly  r^arded  as  prima  facie  evidence  that  the 
person  named,  as  having  paid  the  duties,  is  the  owner  of  the  mer> 
chandise,  and  by  its  fair  interpretation,  that  it  is  to  him  that  the 
permission  to  Isoid  the  same  is  given ;  but  it  is  not  like  a  bill  of 
lading  transferable  by  its  terms,  nor  is  it  necessary  to  hold,  that 
its  transfer,  for  value,  like  that  of  a  bill  of  lading,  would  pass  a 
legal  title  to  the  assignee.  Still,  as  it  is  only  by  the  production  of 
the  permit,  to  the  inspector,  that  the  landing  and  possession  of  the 
merchandise  to  which  it  relates  can  be  obtained,  the  transfer  of 
such  a  document,  by  a  delivery  order  from  the  consignee,  would 
seem  to  be  an  effectual  security  for  any  advance  made  upon  its 
fiiith,  since  it  would  give  to  the  holder,  exclusively,  the  means  and 
power  of  obtaining  the  possession  of  the  property  meant  to  be 
pledged,  and  would  be  a  bar  to  any  disposition  of  it  by  the  factor 
to  any  other  person. 

Hence,  although  a  custom-house  permit  is  not  enumerated,  in 
English  statute,  as  a  document  of  title,  it  .seems,  with  entire  pro- 
priety, to  have  been  inserted  as  such  in  our  own,  taking  into  con- 
sideration  the  meaning  and  effect  of  such  a  permit,  when  the  Act 
was  passed. 

It  by  no  means  follows,  however,  that  the  same  meaning  and 
effect  can  be  attributed  to  a  permit  for  the  landing  of  merchan- 
dise of  which  an  entry  has  been  duly  made,  but  on  which  the 
duties  are  unpaid,  and  consequently,  where  the  permit,  instead 
of  authorizing  a  delivery  of  the  merchandise  to  the  consignee, 
directs  its  removal,  for  safe  keeping,  to  a  public  or  bonded 
warehouse.  To  enable  us  to  determine  whether  such  a  permit  is 
a  document  of  title,  within  the  meaning  of  the  statute^-^a  docu- 
ment which  may  be  so  pledged  as  to  prejudice  the  rights  of  the 
owner  to  the  possession  or  recovery  of  the  merchandise ;  a  refer- 
ence to  some  of  the  provisions  in  the  Acts  of  Congress,  establish- 
ing the  warehouse  system,  and  in  the  regulations  of  the  Treasury 
under  those  Acts,  is  ipdispensable. 

The  first  of  these  Acts  was  passed  August  6, 1846,  (United 
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States  Statutes  at  Large,  vol.  9,  p.  53.)  It  enacted,  as  a  general 
role,  that  all  duties  on  imported  goods  or  merchandise  should 
thereafter  be  paid  in  cash ;  bat  provided,  that  in  all  cases  of  failure 
or  neglect  to  pay  the  duties,  the  collector  should  take  possescdcHi 
of  the  goods  and  deposit  the  same  in  one  of  the  public  stores,  or 
in  a  store  to  be  agreed  on  between  him  and  the  owner,  importer 
or  consignee,  there  tp  be  kept  with  due  care,  at^the  charge  and 
risk  of  such  owner,  and  subject  to  his  order,  upon  payment  of 
the  proper  duties  and  expenses.  It  then  provides  for  ascertaining 
the  duties,  and  for  securing  the  same  by  a  bond  in  double  their 
amount,  with  sureties  to  the  satisfaction  of  the  collector.  This 
Act  was  amended  by  the  Act  establishing  private  bonded  ware- 
houses, passed  28th  March,  1854,  (United  States  Statutes  at  Large, 
vol.  10,  p.  270,)  which  gives  to  the  owner  the  option  of  having 
the  goods  deposited  at  his  expense  and  risk,  either  in  a  public 
warehouse  of  the  United  States,  or  in  a  private  warehouse  used 
solely  for  such  storage,  and  approved  by  the  Secretary  of  the 
Treasury;  and  declares,  that  every  such  warehouse  shall  be 
placed  in  charge  of  a  proper  officer  of  the  customs,  who,  together 
with  the  proprietor,  shall  have  the  joint  custody  of  all  the  mer- 
chandise stored  therein.  Each  of  the  acts  authorized  the  Secretary 
of  the  Treasury  to  establish,  from  time  to  time,  such  rules  and 
regulations,  for  its  due  execution,  as  he  may  deem  to  be  expedient 
The  regulations  of  the  Treasury,  after  prescribii^  the  form  of 
the  entry  of  goods  for  warehousing,  and  of  the  bond  for  securing 
the  payment  of  the  duties  thereon,  make  it  the  duty  of  the  col- 
lector, after  such  bond  shall  have  been  executed,  to  issue  apermit^ 
countersigned  by  the  naval  officer,  to  the  inspector,  for  sending 
the  goods  to  a  designated  warehouse,  in  the  following  form  :~- 
"  To  the  inspector  of  the  port  You  are  required  to  send  to  the 
bonded  warehouse.  No.  street,  (blank  for  describing 

merchandise)  imported  on  the  day  of  by 

in  the  master,  from 

collector  naval  officer."    Then  follow  minute  regula- 

tions as  to  the  transportation  of  the  goods  from  the  vessel  to  the 
warehouse,  requiring  the  officer  in  charge  of  the  store,  to  give  re- 
ceipts for  the  packages  as  delivered,  and  to  cause  such  receipts  to 
be  returned  to  the  inspector  on  board  the  vessel.  (Begulations  of 
tiie  Treasury,  ed.  1867,  pp.  219,  220,  221,  222,,  Art.  431,  482, 
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484,  485.)  It  remains  only  to  add,  that  the  regulations  also  pro- 
vide, that,  the  importer  shall  exercise  the  option  given  to  him  by 
law,  by  designating,  upon  his  entry  of  the  merchandise,  the  ware- 
house in  which  he  desires  that  the  same  shall  be  deposited. 

It  seems  manifest,  from  this  statement,  that  there  is  very  little 
analogy  between  a  warehouse  permit,  as  it  is  termed,  and  that 
which  is  given  to  an  importer  who  has  paid  the  duties ;  and  that 
nearly  all  the  reasons  that  have  been  given  for  considering  the 
latter  a  document  of  title  within  the  provisions  of  the  statute,  are 
wholly  inapplicable  to  the  former.  It  is  'plainly  not  necessary 
that  a  warehouse  permit  should  be  delivered  to  the  importer  at 
all,  and  if  delivered  to  him,  he  would  hold  it  with  no  other  power 
or  trust,  than  that  of  an  ordinary  messenger ;  namely,  that  of 
placing  it  without  delay  in  the  hands  of  the  inspector.  The  tem-, 
porary  possession  would  give  him  no  control  of  the  goods,  that  he 
would  not  otherwise  possess,  and  no  means  of  reducing  them  into 
his  possession,  nor  is  any  agency  of  his  required  in  their  landing 
or  transportation,  since  the  whole  duty  qf  sending  them  to  the 
warehouse,  is  cast  upon  the  inspector.  When  the  importer  has 
made  the  necessary  entry,  and  has  executed  the  necessary  bond,  and 
has  designated,  upon  the  entry,  the  warehouse  to  which  he  desires 
the  goods  to  be  sent,  he  has  done  all  that,  until  the  duties  are 
paid;  the  law  requires  or  empowers  him  to  do. 

It  would  be  absurd  to  suppose,  that  under  the  provisions  of  the 
statute,  a  factor  or  agent  may  make  a  contract  that  can  operate 
to  create  a  valid  pledge  of  a  document  of  title  or  of  the  goods  to 
which  it  relates,  if  a  similar  contract  made  by  the  owner  himself, 
would,  for  the  like  purpose,  be  ineffectual  and  void.  Should  the 
owner  and  importer  of  merchandise,  having  in  his  possession  a 
warehouse  permit,  desire  to  borrow  money  upon  the  faith  of  his 
ownership,  we  hold  it  to  be  manifest  and  certain,  that  the  mere 
delivery  of  the  permit,  no  matter  by  what  order  accompanied, 
would  afford  no  security  whatever  to  the  lender.  It  would 
neither  convey  to  him  a  title  to  the  goods,  nor  the  right  of  posses* 
sion.  nor  the  means  of  obtaining  possession.  All  that  the  lender 
could  do,  would  be  to  deliver  the  permit  to  the  inspector,  to  en- 
able him  to  perform  the  duty  of  removing  the  goods  to  the 
designated  store.  The  goods  when  stored,  and  so  long  as  they 
remained  in  store,  would  be  in  the  actual  possession  of  the  coUeo- 
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tor,  dubject  to  the  order  of  the  importer,  and  to  his  alone,  upon 
the  payment  of  duties  and  expenses ;  and  upon  well-settled  prin- 
ciples of  law,  it  would  be  in  the  power  of  iJie  owner,  by  malting 
the  requisite  payment,  to  give  to  a  bona  fide  purchaser  the  imme* 
diate  possession  and  an  absolute  title.  We  apprehend  that  the 
pretence  of  a  prior  lien,  as  created  by  the  transient  possession  of 
the  warehouse  permit,  would,  in  any  Court  of  Justice,  be  scouted 
as  plainly  illegal  and  bordering  on  absurdity. 

We  state  with  confidence,  that  there  are  only  two  modes  by 
which  a  valid  pledge  of  goods  of  any  description  can  be  effected. 
If  the  goods  are  in  the  actual  possession  of  the  owner,  that  pos- 
session must  be  transferred  to  the  pledgee.  K  the  possession  of 
the  owner  is  merely  constructive,  the  pledge  can  only  be  effected 
by  the  transfer  of  such  a  document  as  will  enable  the  pledgee, 
with  certainty,  at  the  proper  time,  to  reduce  the  goods  into  his 
own  possession,  and  in  the  mean  time  prevent  any  other  peraon 
from  acquiring  legally  a  hostile  possession.  Nor  can  we  doubt, 
that,  broad  as  are  the  provisions  of  the  statute,  the  validity  of  a 
pledge  which  a  fisu^tor  attempts  to  create,  must  be  determined  by 
the  same  rules. 

III.  Let  us,  then,  apply  these  rules  to  the  next  and  last  docu- 
ment of  title  mentioned  in  the  statute,  *^  a  warehouse-keeper^s  re- 
ceipt," which,  as  the  law  stood  when  the  Act  was  passed,  could 
only  have  meant  the  receipt  of  the  keeper  of  a  private  warehouse 
in  which  the  person  named  in  the  receipt  has  deposited  the  goods 
for  safe  keeping;  and  applying  the  words  to  the  case  of  a  con- 
signee or  factor,  could  only  mean  the  receipt  of  the  keeper  of  the 
warehouse  in  which,  after  the  goods  have  been  landed  and  the 
duties  paid,  the  factor  has  elected  to  place  them  until  he  effects  a 
sale.  We  thus  see  how  exactly  the  several  documents  mentioned 
in  the  Act  correspond  with  the  successive  stages  of  the  transaction 
by  which  the  merchandise  is  to  be  placed  at  the  disposition  of  the 
factor  to  whom  it  is  consigned ;  and  in  each  stage  of  which,  as 
his  possession  is  merely  constructive,  some  documentary  evidence 
of  his  title  or  authority  to  make  a  disposition  must  be  produced. 
We  thus  have  the  bill  of  lading,  before  the  arrival  of  the  goods ; 
the  custom-house  permit  after  their  arrival,  and  before  they  are 
landed ;  the  warehouse-keeper's  receipt  when,  having  been  landed, 
they  are  placed  in  the  store  of  a  third  person* 
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It  would  be  a  serious  mistake,  to  suppose  that  the  receipt  to 
which  the  statute  refers  is  a  bare  acknowledgment,  by  the  keeper 
of  the  warehouse,  that  he  has  received  the  goods  described  &om 
the  person  named.  The  transfer  of  such  a  receipt,  it  is  obvious, 
would  afford  no  better  security,  and  no  more  operate  to  create  a 
valid  pledge,  than  the  transfer  of  a  warehouse  permit 

By  the  very  words  of  the  statute,  the  receipt  is  to  be  "  for  the 
delivery  of  the  merchandise," — ^meaning,  as  we  understand  the 
words,  a  receipt  binding  the  k^per  of  the  warehouse  to  deliver 
the  merchandise,  upon  the  surrender  of  the  receipt,  to  the  order 
of  the  person  from  whom  he  acknowledges  to  have  received  it; 
in  other  words,  to  deliver  the  merchandise  to  the.  holder  of  the 
receipt,  if  duly  endorsed  to  him.  The  transfer  of  such  a  receipt 
has  long  been  considered  by  merchants,  both  in  England  and  in 
the  United  States,  whether  justly  or  not  it  is  needless  to  inquire, 
as  transferring  the  property  and,  constructively,  the  possession  of 
the  merchandise  to  which  it  relates ;  and  hence,  it  is  enumerated 
as  a  document  of  title  in  the  English  statute  as  well  as  our  own. 
There  seems  no  reason  to  doubt  that  the  transfer  of  such  a  receipt, 
to  a  person  making  an  advance  to  a  factor,  on  the  faith  of  his 
ownership,  would  give  him  a  valid  security  within  the  provisions 
of  the  statute,  and  a  just  application  of  the  rules  that  have  been 
stated.  It  would  enable  him  at  once  to  reduce  the  goods  into  his 
own  possession,  or,  if  he  so  elected,  by  surrendering  the  old,  to 
obtain  from  the  keeper  of  the ''  warehouse  a  new  receipt  of  the 
same  tenor  in  his  own  name  and  favor.  His  lien  thus  perfected, 
no  subsequent  act  of  the  Suitor  could  displace. 

But  the  remarks  that  have  been  made  are  only  applicable,  to 
the  receipt  contemplated  by  the  Legislature ;  a  receipt  by  the 
keeper  of  a  private  warehouse,  in  which  the  importer  has  him- 
self deposited  the  merchandise  it  describes.  When  the  goods 
are  deposited  in  a  bonded  warehouse,  whether  public  or  private, 
neither  the  Acts  of  Congress,  nor  the  regulations  of  the  Treasury 
contain  any  provision  by  which  an  authority  is  given  to  the 
collector,  or  an  officer  of  the  customs  in  charge  of  a  warehouse, 
or  the  proprietor  of  a  warehouse,  to  issue  a  receipt  or  certificate  of 
the  like  character,  and  to  which  the  same  effect  may  be  attributed. 

So  long  as  the  goods  remain  in  the  warehouse,  we  have  already 
seen,  they  stand  in  the  name,  and  are  subject,  alone,  to  the  order 
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of  the  importer — ^the  payment  of  the  duties  and  charges  being  a 
condition  precedent  to  the  exercise  of  his  power;  nor  is  there 
any  provision  by  which,  during  this  period,  his  constructive  pos- 
session can  be  altered,  nor  oonsequendy,  his  power  of  disposition 
be  legally  aflected. 

It  is  true,  that  when  the  goods  are  in  a  warehouse  belonging  to 
the  Government^  the  regulations  of  the  Treasury  authorize  the 
collector  and  naval  officer,  upon  the  written  application  of  the 
importer,  to  give  him  their  joint  certificate,  that  the  goods  en- 
tered by  him  for  warehousing,  describing  them  by  their  marks 
and  numbers,  are  deposited. in  a  designated  warehouse;  but  the 
certificate  contains  no  obligation  or  promise  to  deliver  the  goods, 
to  the  order  of  the  importer,  upon  the  return  of  the  oertificate, 
(Regulations  of  Treasury,  p.  224,  Art  441,)  and  when  the  goods 
are  in  a  private  warehouse,  no  similar  authority  is,  given  to  the 
officer  and  proprietor,  who,  under  the  colle#tor,  have  the  joint 
custody  of  the  merchandise  there  deposited.  It  may  be,  that 
without  an  express  authority,  such  a  certificate  may  be  given  by 
them,  or  either  of  them ;  but  if  this  be  admitted,  it  is  manifest 
that  the  delivery  by  an  importer,  to  a  third  person,  of  a  paper, 
amounting  to  no  more  than  the  declaration  of  the  &ct  of  the 
storage  of  the  merchandise,  could  never  operate  to  change  the 
property  or  the  possession.  We  apprehend,  that  no  Court  would 
hold  such  a  certificate,  no  matter  by  whom  given,  to  be  a  receipt 
for  the  delivery  of  the  merchandise,  within  the  meaning  of  the 
statute. 

There  are,  however,  other  provisions  in  the  regulations  of  the 
T/easury  which  may  be  thought  to  have  a  bearing  upon  the 
questions  we  are  to  decide,  and  to  which  it  will,  therdbre,  be 
proper  to  advert. 

WherQ  the  goods  in  a  warehouse  are  intended  to  be  with- 
drawn for  consumption,  the  regulations  provide  that  a  new  entry, 
called  a  withdrawal  entry,  shall  be  made ;  and  if  the  importer 
wishes  to  enable  a  third  person  to  withdraw  the  goods,  upon  the 
payment  of  the  duties  and  charges,  be  may,  by  a  certificate,  to 
be  signed  by  himself,  and  endorsed  upon  the  entry,  authorize  the 
person  named  therein  to  withdraw  the  goods  described  in  the 
entry.  The  withdrawal  entry  must  then  be  compared  with  the 
original  warehouse  entry,  in  the  collector's  office,  and  with  its 
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daplicate  in  the  naval  office,  and  if  found  to  be  correct^  a  verified 
^timate  of  the  duties  must  be  endorsed  upon  the  duplicate  entry ; 
and  the  amount  of  the  duties^  thus  ascertained,  having  been  paid, 
a  permit  for  the  delivery  of  the  goods,  from  the  warehouse,  will 
then  be  given,  either  to  the  importer  or  the  person  named  in  his 
certificate  of  authority*  (Regulation  of  the  Treasury,  pp.  225, 
226,  Art  442.)  It  is  evident,  in  reading  these  provisions,  that 
they  refer,  in  its  different  stages,  to  one  transaction.  They  evi- 
dently do  not  contemplate,  that  the  new  entry  shall  be  made,  nor 
an  authority  to  a  third  person  be  given,  except  with  a  view  to 
the  immediate  payment  of  the  duties,  and  the  actual  withdrawal 
of  the  goods.  But  it,  doubtless,  may  happen,  and  it  is  not  im- 
probable, does  frequently  happen,  that  after  the  withdrawal  entry 
has  been  made,  and.  an  authority  to  a  third  person  been  given, 
the  duties  may  be  suffered  to  refnain  unpaid,  and  the  goods  to 
continue  in  the  wardiouse.  It  mAy  be  said,  that  in  such  a  case, 
if  the  person  claiming,  under  the  authority,  is  a  purohaser  or 
pledgee,  it  ought  to  be  held,  that  he  is  constructively  in  posses- 
aion  of  the  goods,  and  has  acquired  a  property  therein,  absolute 
or  special,  according  to  the  nature  and  terms  of  his' contract  with 
the  importer.  But,  although  these  questions  may  well  arise,  when 
the  importer  of  the  goods  is  also  the  owner,  between  him  and  the 
person  whom  he  has  authorized  to  withdraw  them,  or  between 
the  latter  and  a  subsequent  purchaser,  yet  we  do  not  see  how 
they  can  arise  when  the  importer  is  merely  a  factor,  and  the  con- 
troversy  is  between  the  person  whom  he  has  authorized  to  with- 
draw the  goods,  and  the  innocent  owner,  to  whom  these  proceed- 
ings of  his  agent  were  wholly  unknown,  and  who  would  be 
defrauded  by  holding  them  to  be  valid.  We  cannot  suppose  that 
it  would  ever  be  contended,'  that  an  authority  so  given,  by  a 
fraudulent  agent^  even  where  such  agent  is  believed  to  be  the 
owner,  is  a  document  of  title,  within  the  meaning  of  the  statute. 
It  would  be  a  perversion  of  language  and  of  reason,  to  say,  that 
a  certificate,  signed  by  the  factor  himself,  in  the  books  of  the 
custom-house,  is  a  warehouse-keeper's  receipt  for  the  delivery  of 
the  goods.  It  is  no  more  such  a  receipt  than  it  is  a  bill  of  lading 
or  a  custom-house  permit ;  and  we  hold  the  proposition  to  be  too 
dear  for  argument,  that  when  a  factor  attempts  to  pledge  the 
goods  of  his  prindpali  by  any  instrument,  or  the  transfer  of  any 
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instrament^  not  mentioned  in  the  statute,  it  is  bj  the  rules  of  the 
common  law,  and  hj  those  alone,  that  the  validity  of  the  pledge, 
as  against  the  owner,  must  be  determined.  There  are  no  general 
words,  in  the  statute,  embracing  any  other  evidences  or  symbols 
of  title  than  those  which  it  enumerates. 

The  only  observations  that  require  to  be  added,  relative  to  con- 
tracts with  a  &ctor,  founded  on  his  possession  of  a  document  of 
titie,  are  these : — 

First — ^That  to  render  the  contract  valid,  as  a  pledge  under  the 
tiiird  section  of  the  statute,  it  must  appear  that  the  document  was 
transferred  when  the  advance,  it  was  intended  to  secui'e,  was  made. 
The  acts  must  be  simultaneous.  And  next — ^It  must  appear,  that 
the  document,  although  in  other  respects,  such  as  the  statute  de- 
scribes, was  intrusted  to  the  factor  by  the  owner  of  the  goods  to 
which  it  relates. 

Ist  It  is  plain,  that  when  there  is  an  interval  of  time  between 
the  advance  of  money  or  negotiable  securities,  and  the  transfer, 
to  the  lender,  of  a  document  of  title,  the  contract,  although  a 
pledge  of  the  document  is  meant  to  be  created,  is  purely  esLecu- 
tory,  and  in  reality  is  not  founded  on  the  security  of  the  docu- 
tnent,  but  merely  on  the  promise  that  this  security  shall  be  given. 
Hence,  although  the  advance  may  constitute  a  present  debt,  and 
the  promise  be  fulfilled  on  a  subsequent  day  by  the  transfer  of 
the  document,  the  contract,  if  valid  at  all  against  the  owner,  is 
only  so  under  the  fourth  section  of  the  statute,  as  a  deposit  to  se- 
cure an  antecedent  debt,  and  is  only  valid  to  the  extent  which 
that  section  authorizes.  In  England,  the  law  is  thus  settied  by 
many  decisions ;  in  one  of  which,  although  the  advance  was  made 
•  on  a  Saturday,  and  the  document^  relied  on  as  its  security,  was 
transferred  on  the  following  Monday  morning,  it  was  held,  that 
the  contract  was  not  protected  under  the  second  section  in  the 
Act  of  Parliament,  which  corresponds  substantiaUy,  it  has  been 
shown,  with  the  third  section  in  our  own  statute. 

We  see  no  reason  to  doubt,  that  the  cases  to  which  we  refer 
were  properly  decided*  Indeed,  as  a  transfer  of  possession  is  in 
all  cases  essential  to  a  pledge,  there  seems  no  escape  from  the  con- 
clusion that  they  were  so.  {Banzi  v.  Stewart,  4  Mann  &  Gran.  R 
295 ;  Ihylor  v.  Kymer,  8  Bam.  &  Ad.  R  820 ;  Taylor  v.  TVue- 
fnon,  1  Mood.  &  Mai.  R  458 ;  .S^  V.  TFiffur,  Dans.  &  Lloyd  Mer* 
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cantile  Gases,  19.)  Upon  the  same  principle,  if  the  original  ad- 
vance, made  by  a  person  claiming  to  be  the  pledgee  of  a  document 
of  title,  was  made  in  negotiable  securities,  which,  when  they  fell 
due,  were  renewed  by  the  substitution  of  other  securities  of  the 
like  character,  and  the  application  of  their  proceeds  to  the  pay- 
ment of  the  first,  the  renewal  is  not  considered  as  an  advance 
upon  the  fidth  of  the  document^  although  it  may  then  be  in  the 
possession  of  the  lender ;  but  the  question,  whether  the  contract 
was  valid,  under  the  third  section  of  the  statute,  must  be  determined 
by  the  facts  as  they  existed  at  the  time  of  the  original  advance. 
Hence,  if  this  advance  preceded  the  transfer  of  the  document,  the 
^pledge,  as  against  the  owner,  is  void.  {Phillips  v.  Huih,  6  Mees. 
&  Wels.  R  600 ;  Ibylor  v.  Truemamt,  1  Mood.  &  Mai.  R  468.) 
So,  where  the  original  advance  was  upon  securities  belonging  to 
the  &ctor  himself  which  the  lender  gives  up,  and  receives  in  ex- 
change a  document  of  title  of  goods  belonging  to  the  principal, 
the  exchange  does  not  create  a  pledge  protected  by  the  statute,  as 
it  was  not  upon  the  security  of  the  document  that  the  advance 
was  made.    (Same  cases,  6  Russell  on  Factors,  pp.  182,  188.) 

2d.  We  have  seen  that  it  was  decided  by  the  Court  of  Appeals, 
in  CbinZZ  v.  HiU,  that  where  an  advance  is  made  to  a  factor  upon 
a  document  of  title,  it  must  be  proved  that  the  document  was 
intrusted  to  him  by  his  principal ;  but  the  rule  is  there  laid  down 
in  general  terms,  and  it  is  therefore  necessary  to  consider  more 
particularly  in  what  cases,  and  undet  what  circumstances,  the  acts 
of  the  owner  may  be  regarded  as  evidence  that  he  had  intrusted 
the  factor  with  the  possession  of  a  document  of  title,  which  is  al- 
leged to  have  been  so  pledged,  to  bring  the  contract  within  the 
protection  of  the  statute. 

This  was  th^  principal  question  in  the  important  case  of  Phillipa 
V.  HtUhj  (6  Mees.  and  Welsh.  B.  672,)  in  which  it  was  very  fully 
and  ably  discussed  by  the  counsel,  and,  in  a  very  elaborate  and 
lucid  judgment^  determined  by  the  Oourt 

The  action  was  for  money  received  by  the  defendants  to  the  use 
of  the  plaintiff,  and  the  claim  was  founded,  in  a  great  measure, 
on  the  following  facts : — 

The  plaintiff  had  placed  the  bills  of  lading  of  two  cargoes  of 
tobacco,  of  which  they  wisre  the  owners,  in  the  hands  of  Warwick 
&  Olaggett^  commission  merchants^  as  their  &ctors,  for  sale,  and 
B.— IL  29 
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the  latter  were  thus  enabled  to  enter  the  cargoes  at  the  costom- 
house  in  their  own  name,  and  to  obtain  in  their  own  name  certain 
dock  warrants,  which  are  a  document  of  title  specially  mentioned 
in  the  Act  of  Parliament  They  pledged  these  warrants  to  the 
defendants,  Huth  &  Co.,  as  a  security  for  advances  made  to  them- 
selves, of  more  than  £20,000  sterling,  and  subsequently  became 
bankrupt,  leaving  the  debt  thus  contracted  wholly  unpaid  Huth 
&  Co.  sold  the  tobacco,  and  after  deducting  their  advances  and 
charges,  paid  the  balance  into  Court;  and  the  question  was, 
whether  the  plaintiflfe  were  not  entitled  to  recover  the  whole  pro- 
ceeds of  the  sale.  The  jury,  upon  the  trial,  found  a  verdict  for 
the  defendants,  and  the  case  was  before  the  Court  upon  a  motion 
to  set  aside  the  verdict^  upon  the  ground  of  a  misdirection  of  the 
Judge,  and  as  against  evidence ;  and  it  was  to  the  question, 
whether  the  plaintiff  had  intrusted  '\i|p'arwick  k  Claggett  with  the 
possession  of  the  dock- warrants,  that  the  arguments  of  the  counsel 
were  chiefly,  but  not  wholly  directed.  The  contention  on  each 
side  was  substantially  the  same  as  that  of  the  learned  counsel  in 
the  case  before  us.  It  was  insisted,  on  the  part  of  the  plaintiffs^ 
that  no  document  ought  to  be  regarded  as  intrusted  to  the  &ctor 
which  the  owner  had  not  delivered  or  transmitted  to  him,  or 
which  the  owner  had  not  the  opportunity  of  seeing,  so  as  to  ena- 
ble him  to  make  it  in  such  a  manner  as  to  indicate  his  own  title 
to  the  property ;  while  on  the  part  of  the  defendants,  it  was  con- 
tended, that  in  judgment  of  law,  every  document  must  be  deemed 
to  have  been  intrusted  to  the  &ctor,  which  his  possession  of  a  bill 
of  lading,  delivered  or  transmitted  to  him  by  tiie  owner,  enabled 
him  to  obtain. 
Neither  of  these  constructions  was  adopted  by  the  Court 
The  first  was  rejected  as  too  strict  and  literal,  and  limiting  the 
authority  of  the  factor  within  much  narrower  bounds  than  it  was 
reasonable  to  believe  that  the  owner  meant  to  impose ;  the  second, 
as  going  beyond  any  meaning  that  could  justiy  be  attributed  to 
the  word  "intrusted,"  and  inconsistent  with  the  probable  inten- 
tions of  the  Legislature  in  the  use  of  the  term. 

The  concldsion  to  which  the  Court  arrived  was,  that  not  only 
must  every  document  be  deemed  to  have  been  intrusted  to  the 
factor,  which  the  owner,  personally  or  by  an  agent^  had  delivered 
or  transmitted  to  him,  but  that  the  term  was  justly  applicable  to 
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every  document  "which  there  was  evidence  to  show  that  the  owner 
intended  that  the  factor  should  possess  at  the  time,  and  in  the 
form  in  which  he  obtained  its  possession ;  and  that  this  intention 
of  the  owner,  when  not  expressly  proved  by  his  instructions,  might 
be  inferred  from  the  facts,  that  the  document  was  one  which  it 
was  necessary  that  the  factor  should  obtain,  to  enable  him  to  sell 
the  goods,  or  that  he  was  justified  in  obtaining,  by  the  ordinary 
course  and  usage  of  trade,  in  reference  to  the  sale  of  goods  of  the 
description  of  those  that  were  consigned  to  him ;  or,  expressing 
the  proposition  in  more  general  words,  that  the  document  was 
obtained  by  the  factor  in  the  proper  and  ordinary  mode  of  dis- 
charging the  duties  of  his  trust  Upon  the  ground  that  the 
verdict  of  the  jury  was  unsupported  by  any  evidence,  that  the 
plaintiffs  intended  that  their  factors,  Warwick  &  Claggett,  should 
procure  the  dock  warrants  which  they  pledged,  it  was  set  aside 
and  a  new  trial  granted. 

Exactly  the  same  questions  arose,  and  were  again  fully  dis- 
cussed in  a  case,  which  subsequently  came,  on  a  writ  of  error, 
before  the  Court  of  Exchequer  Chamber,  and  in  which  the  facts 
were  substantially  the  same  as  in  Phillips  v.  Huihj  {Hatfield  y. 
Phillips^  9  Mees.  k  Wels.  R,  647.)  The  Court  expressing  its 
conviction  that  the  question  had  been  rightly  determined  in 
Phillips  V.  EiUhj  and  stating  some  further  reasons  in  support  of 
the  decision,  affirmed  the  judgment  for  the  plaintiff  that  had 
been  rendered  in  the  Court  below,  and  subsequently  this  judg- 
ment of  affirmance  was  itself  affirmed  in  the  House  of  Lords, 
upon  a  consultation  of  all  the  Judges,  and  by  their  unanimous  ad- 
vice,   {Hatfield  v.  Phillips,  12  Clark  4;  Finelly,  R.  343.) 

Had  we  entertained  any  doubts  as  to  the  soundness  of  the  doo- 
trine  thus  established,  they  must  have  been  yielded  to  the  force 
of  the  authorities  that  have  been  cited.  But  we  have  no  such 
doubts.  When  an  agent  fraudulently  pledges  a  document,  which 
in  reality  was  intrusted  to  him  by  his  principal,  it  is  just  that  the 
latter  should  bear  the  consequences  of  an  act  which  the  very 
form  and  terms  of  the  document  enabled  the  agent  to  commit 
But  when  the  document  is  procured  or  manufactured  by  the 
agent  himself,  in  violation  of  his  trust,  it  is  not  just  to  visit  upon 
the  principal  the  consequences  of  an  act  which  he  had  no  rea^n 
to  anticipate,  and  which  was  not  the  result  of  the  confidence  that 
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lie  reposed,  and  of  the  means  that  he  had  furnished.  It  is  impos- 
sible to  say,  that  a  document  procured  by  the  fraud  of  the  agent 
himself,  was  intrusted  to  him  by  his  principal,  and  to  cast  upon 
the  principal  a  loss,  resulting  from  the  fraudulent  use  of  such  a 
document,  would  be  as  unjust,  as  all  would  confess  it  to  be,  had 
the  document  been  forged  or  fraudulently  obtained. 

We  shall  proceed,  then,  to  apply  the  term  "  intrusted"  in  that 
reasonable  definition,  which  has  been  given  to  it  in  England,  and 
which  we  accept,  to  the  documents  of  title  mentioned  in  our  own 
statute.  A  bill  of  lading,  which  has  been  delivered  or  transmitted 
by  the  owner,  or  by  his  direction,  to  a  factor  or  other  agent,  is 
manifestly  a  document  with  the  possession  of  which  the  agent 
has  been  intrusted  by  his  principal ;  so  also  is  a  custom-house 
permit  for  the  landing  of  the  goods,  when  the  duties  have  been 
paid ;  for  this  is  a  document  which  the  factor  must  have,  to  enable 
him  to  obtain  the  possession  of  the  goods,  and  perform  his  own 
duty  in  selling  them ;  so,  where  the  factor  has  no  warehouse  of 
his  own,  in  which  the  goods  may  be  stored,  the  receipt  of  the 
keeper  of  the  warehouse,  in  which  he  deposits  them  until  he  can 
effect  a  sale,  may  be  termed  a  necessary  document,  and  is  certainly 
a  document  that  the  usage  of  trade  justifies  the  factor  in  obtain- 
ing. But  without  evidence  of  the  actual  intentions  of  the  owner, 
it  is  certain  that  we  cannot  apply  these  observations,  either  to  a 
warehouse  permit,  or  to  the  receipt  of  the  keeper  of  a  bonded 
warehouse,  even  could  it  be  admitted  that  each  of  these  docu- 
ments may  be  so  framed  and  expressed,  as  to  be  the  subject  of  a 
pledge,  creating  an  immediate  and  valid  lien  upon  the  goods  to 
which  it  relates.  Hence,  unless  there  ia  evidence  that  the  factor 
was  expressly  instructed  or  authorized  to  bond  the  goods  on  their 
arrival,  or  was  warranted  in  doing  so,  by  a  previous  course  of 
dealing  between  him  and  the  owner,  or  by  a  known  usage  in  re- 
lation to  the  storage  and  sale  of  similar  goods,  it  would  be  impos- 
sible to  say,  that  either  a  warehouse  permit  or  a  bonded  store- 
keeper's receipt  is  a  document  that  was  intrusted  by  the  owner, 
within  the  meaning  of  the  statute.  In  the  absence  of  such  proof, 
of  the  intentions  of  the  owner,  a  Court  of  Justice  would  be  com- 
pelled to  say,  that  the  document  was  obtained  by  the  factor,  not  in 
the  execution,  but  in  violation  of  his  trust 

IL  We  pass  now  to  a  brief  consideration  of  the  second  class  <rf 


NEW  YOEK— FEBBUABY,  1858.  468 


Bonito  V.  Mogquera. 


the  cases  in  which  the  statute  gives  validity,  as  against  the  owner, 
to  a  contract  with  a  fiactor,  or  other  agent,  for  the  sale  or  disposi- 
tion of  the  goods  intrusted  to  him.  The  words  of  the  statute 
apply  to  "  every  such  feustor  or  agent,  not  having  the  documen- 
isxj  evidence  of  title,  who  shall  be  intrusted  with  the  possession 
of  any  merchandise  for  the  purpose  of  sale,  or  as  a  security  for 
any  advances  to  be  made  or  obtained  thereon." 

We  do  not  think  it  necessary  to  hold  that  the  words  "  not  hav- 
ing the  documentary  evidence  of  title,"  are  to  be  strictly  and 
literally  construed,  so  as  to  invalidate  every  contract  made  by  a 
factor  in  the  actual  possession  of  the  merchandise  intrusted  to 
him,  if  he  has  at  the  time  in  his  possession  some  documentary 
evidence  of  title.  If  a  factor  who  has  paid  the  duties,  and  de- 
posited in  his  own  store  the  goods  consigned  to  him,  retains  in 
his  possession  a  duplicate  bill  of  lading,  we  incline  to  believe 
that  this  fact  would  not  be  held  to  vacate  a  contract  for  the  sale 
or  disposition  of  the  goods  that  would  otherwise  be  valid.  The 
words  used  are  indeed  susceptible  of  this  construction ;  but  it 
would  hardly  be  reasonable  to  suppose  that  such  was  the  inten- 
tion of  the  Legislature.  The  words,  "  not  having  the  documen- 
tary evidence  of  title,"  may  probably  refer  to  the  cases  in  which 
a  document  of  title,  as  evidence  of  the  ownership,  real  or  apparent, 
of  the  factor,  is  no  longer  necessary  to  enable  him  to  transfer  the 
title  or  possession  of  the  goods  intrusted  to  him,  and  conse- 
quently are  applicable — although  the  documents  of  title  may  be 
still  in  his  possession — ^if  like  a  bill  of  lading,  after  the  landing  of 
the  goods,  they  have  performed  their  office,  and  are  no  longer  of 
use  or  value  as  instruments  of  transfer. 

Whichever  construction  of  these  words  be  adopted,  it  is  clear 
that  the  possession  of  the  factor,  in  the  clause  we  are  considering, 
means  an  actual,  as  distinguished  from  a  constructive  possession. 
For  where  the  goods  are  in  the  actual  possession  of  a  third  per- 
son subject  to  a  lien,  and  that  of  the  factor  is  a  merely  construc- 
tive possession,  he  must  necessarily  have  documentary  evidence 
of  hifi  title  or  authority  to  enable  him  to  control  their  disposition. 
Hence  the  propriety  of  the  distinction  which  the  statute  makes 
between  the  two  classes  of  cases,  in  which  it  gives  validity  to  the 
contract  of  a  factor ;  those  in  which  his  possession  being  merely 
constructive,  a  change  of  the  title  or  possession  of  the  goods  in- 
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trusted  to  him  can  only  be  effected  by  means  of  the  transfer  and 
delivery  of  a  document  of  title ;  and  those  in  which  his  posses- 
sion being  actual,  the  necessary  change  may  be  effected  by  the 
transfer  and  delivery  of  the  goods  themselves. 

We  have  seen  that  the  Snglish  statute  does  not  embrace  the 
case  of  the  actual  possession  of  the  factor,  but  is  limited  to  con- 
tracts resting  solely  on  documentary  evidence ;  and  it  was  this 
defect,  or  supposed  defect,  that  our  statute  was  doubtless  meant 
to  supply,  by  making  the  actual  possession  of  the  factor  sufficient 
evidence  of  his  ownership,  to  those  who,  upon  the  faith  of  such 
ownership,  might  become  the  purchasers  or  pledgees  of  the  goods 
intrusted  to  him  for  sale. 

The  observations  of  Lord  Denman,  who  delivered  the  judgment 
of  the  Court  in  Haifield  v.  Phillips^  will  illustrate  the  distinction 
between  constructive  and  actual  possession,  and  may  properly  be 
adduced  in  confirmation  of  the  remarks  that  have  been  made. 
His  language  is,  that  when  the  factor  '^  receives  the  goods  into 
his  own  warehouse,  it  is  clear  that  neither  by  the  common  law, 
nor  by  the  statute,  (6  Geo.  IV.,  c.  94,)  can  he  pledge  the  goods, 
nor  will  there,  then,  be  any  document  indicative  of  title  which 
can  bring  him  within  the  second  section  of  the  statute.  If  they 
remain  in  the  dock  warehouse,  and  are  only  in  his  constructive 
possession,  he  will  be  authorized  to  do  such  acts  and  procure 
such  documents  as  are  necessary  and  proper  to  enable  him  to  sell 
the  goods.  To  this  extent,  and  no  further,  is  he  intrusted,  in  the 
absence  of  any  specific  instructions  or  authority,"  (9  Mees.  & 
Wels.  R  609.) 

These  last  remarks,  it  is  obvious,  are  just  as  applicable  under 
our  statute  when  the  goods  are  in  a  bonded  warehouse,  and  it  is 
with  these  we  shall  conclude  our  exposition  of  those  provisions, 
in  section  third  of  our  Act,  that  we  conceive  to  have  any  bearing 
upon  the  questions  we  are  to  decide. 

The  general  conclusions  from  this  discussion,  omitting  subor- 
dinate parts,  and  confining  ourselves  to  the  contract  of  deposit  or 
pledging,  are  these : — 

First.  That  the  constructive  possession  of  goods,  by  a  factor 
for  sale,  can  only  be  changed  in  favor  of  a  pledgee,  by  the  transfer 
and  delivery  to  the  latter  of  some  one  or  more  of  the  documents 
of  title  mentioned  in  the  statute. 
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SBcaruL  That  to  render  the  contract  valid  as  a  pledge,  it  must 
also  appear  that  the  document  transferred, — ^if  otherwise,  such  as 
the  statute  describes, — had  been  intrusted  to  the  factor  by  the 
owner  of  the  goods,  and  that,  in  the  application  of  this  rule,  the 
term  '' intrusted"  must  be  understood  in  the  sense  that  has  been 
given  to  it  by  the  decisions  to  which  we  have  referred. 

Third.  That  the  possession  of  a  &,ctor,  "  not  having  the  docu- 
mentary evidence  of  title,"  that  can  alone  enable  him  to  create  a 
pledge,  valid  as  against  the  owner,  is  an  actual,  as  distinguished 
from  a  constructive  possession ;  and  hence,  it  is  only  when  such  is 
the  character  of  his  possession,  and  only  by  the  transfer  and  de- 
livery of  the  goods  themselves,  that  a  valid  pledge,  under  this  pro- 
vision in  the  statute,  can  be  effected ;  and. 

Lastly.  That  in  all  cases,  to  render  the  contract  valid,  the  change 
of  possession,  whether  constructive  or  actual,  must  be  made  at 
the  time  the  advance  is  made,  which  the  pledge  is  intended  to 
secure. 

We  shall  now  proceed  to  apply  the  views  that  we  have  deemed 
it  necessary  so  fully  to  develop  and  sustain,  to  the  transactions 
between  the  factors,  Mosquera  &  Co.,  and  the  defendants,  Hitch- 
cock k  Reading,  that  have  given  rise  to  the  present  controversy ; 
taking  the  facte  from  the  answer  of  those  defendants,  but  giving 
each  an  interpretation  to  the  statements  in  their  answers  as  may 
render  them  consistent  with  the  Acts  of  Congress,  and  the  regu- 
lations of  the  Treasury,  to  which  we  have  referred. 

The  defence  of  Hitchcock  &  Reading  is  rested  upon  five  suc- 
cessive advances,  which  they  allege  to  have  made  in  their  own 
promissory  notes,  which  they  have  since  been  compelled  to  pay, 
at  different  times  and  in  different  sums,  to  Mosquera  &  Co.,  upon 
the  security  of  distinct  parcels  of  the  bark  in  controversy,  and  up- 
on the  faith  that  Mosquera  &  Co.  were  the  owners  of  the  property 
they  undertook  to  pledge.  It  is  true,  that  two  other  advances  are 
stated  in  their  answer ;  but  as  it  is  apparent  that  these  were  made 
merely  by  a  renewal  of  notes  before  given,  it  is  certain,  and  was 
very  properly  admitted,  upon  the  argument,  that  they  made  no 
alteration  in  their  rights,  and  no  addition  to  the  security  which 
they  then  held.  Unless  there  was  a  valid  pledge  for  the  advances, 
when  originally  made,  none  was  created  by  their  renewal. 

The  following  are  the  facts  in  relation  to  the  first  and  largest 
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advance,  as  stated  in  tiie  answer :  That  early  in  Jalj,  1856,  Mos- 
quera  &  Co.  applied  to  the  defendants  for  a  loan  or  advance  of 
their  negotiable  promissory  notes,  to  the  amoant  of  $32,000,  and 
they,  the  defendants,  made  this  advance,  in  eight  promissory  notes 
for  different  sums,  payable,  efftoh  60  days  after  date,  and  dated  re- 
spectively the  1st,  2d,  3d,  or  5th  of  J^Iy,  1S56,  upon  which  last 
day  the  Hotes  were  delivered ;  that  this  advance  was  made  upon 
the  pledge  and  security  of  two  distinct  parcels  of  bark,  one  of  408 
oeroons,  all  of  which  are  claimed  by  the  plainti£^  and  the  other 
of  438  ceroons,  of  which  366  are  daimed  by  the  plainti& ;  that 
the  408  ceroons,  when  the  advance  was  made,  were  in  the  pos- 
session, in  store,  of  Mosquera  k  Co.,  and  even  stood  in  their  own 
names,  at  their  own  risk,  and  subject  to  their  own  order,  and  that 
the  438  ceroons  were  then  on  their  way  to  Mosquera  &  Co.,  £x>m 
Santa  Martha,  and  arrived  at  this  port  on  or  about  the  12th  day  of 
July,  1856 ;  that  Mosquera  &  Co.,  at  or  about  the  time  they  received 
the  advance  of  the  notes  before  mentioned,  transferred  to  the  de- 
fendants the  408  ceroons,  with  authori^  to  sell  the  same,  and  also 
gave  to  them  a  letter  of  consignment^  of  the  488  ceiroons,  then 
about  to  arrive,  with  like  authority  to  sell  the  same.  That  upon 
the  arrival  of  the  438  ceroons,  Mosquera  k  Co.  obtained  the  usual 
custom-house  permits,  for  the  landing  and  storing  the  same,  and 
delivered  them  to  the  defendants,  and  that  the  bark  was,  there- 
upon sent  to  one  of  the  public  stores,  and  was  there  stored  for  the 
account,  and  at  the  risk  of  the  defendants,  and  the  same  has  since 
been,  and  is  still,  held  in  store  for  their  account,  and  subject  to 
their  order.  These,  together  with  the  averments  that  the  defendants 
Hitchcock  k  Beading,  when  they  advanced  their  promissory  notes, 
believed  that  all  the  ceroons  of  bark,  so  pledged,  were  owned  by 
Mosquera  &  Co.,  and  had  no  knowledge,  information  or  notice 
that  any  of  them  belonged  to  the  plaintiffs,  or  that  the  plaintifis 
bad  any  interest  therein,  are  all  the  material  allegations  in  their  an- 
swer, in  relation  to  the  first  advance,  by  which  they  claim  to  have 
acquired  a  lien,  which  the  statute  has  rendered  valid,  against  the 
daim  of  the  plaintiff,  as  owners. 

It  is  manifest,  however,  that  they  aoqxdred  no  such  lien  upon 
either  of  the  parcels  of  bark,  that  they  all^e  to  have  been 
pledged  to  them,  if  we  have  rightly  construed  the  provisions  of 
the  statute,  and  the  decisions  and  authorities  that  we  have  cited 
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are  to  be  respected  and  followed.  The  &Gta  relied  on  are  no 
eridenoe  of  a  contaract  to  which  the  statute  has  given  validily,  so 
as  to  exempt  the  defence  firom  the  application  of  the  roles  of  the 
common  law. 

JPirsL — ^As  to  the  408  ceroons.  If  the  allegation,  that  they 
were  in  the  possession  of  Mosquera  &  Co.,  in  store,  and,  were  at 
the  time  of  the  advance,  transferred  to  the  defendants,  could  be 
understood  as  meaning  that  they  were  in  the  actual  possession  of 
Mosquera  &  Co.,  in  their  own  store,  and  that  this  actual  possession 
was  transferred  to  the  defendants,  as  Mosquera  &  C!o.  had  then  no 
documentary  evidence  of  title,  the  contract  might  well  be  sus^ 
tained  as  a  valid  pledge  wil^n  the  meaning  of  the  statute.  But 
these  allegations  in  the  answer  cannot  be  thus  understood ;  for,  in 
this  sense,  they  cannot  be  true.  The  408  ceroons,  it  is  admitted^. 
in  all  the  answers,  are  a  part  of  the  1639  ceroons  shipped  and 
claimed  by  the  plaintiff  and  all  of  which,  it  is  also  admitted,  are 
now  in  one  of  the  public  or  bonded  warehouses  in  the  city.  The 
408  ceroons  were,  ^erefore,  it  is  certain,  in  a  bonded  warehouse, 
when  the  attempt  to  pledge  them  was  made,  or  they  would  not 
be  there  now.  If  they  had  once  been  withdrawn,  upon  the  pay- 
ment of  the  duties,  there  is  no  provision  of  law  that  could  have 
enabled  Mosquera  &  Co.,  or  the  defendants,  to  claim  a  return  of 
the  duties,  and  place  the  goods  again  in  bond.  These  ceroons, 
therefore,  were  only  in  the  constructive  possession  of  Mosquera  & 
Co.,  when  the  defendants  made  the  advance,  and  it  is  not  averred 
or  pretended  that  this  possession  was  changed  by  the  transfer  and 
delivery  of  any  document  of  title  mentioned  in  the  statute ;  and 
it  has  already  been  shown,  that  it  is  only  by  such  a  transfer  that 
the  constructive  possession  of  the  factor  can  be  changed,  and  a 
pledge  of  the  g«ods,  as  against  the  owner,  be  created.  If,  by  the 
allegation,  that  Mosquera  &  Co.  transferred  these  ceroons  to  the 
defendants,  we  are  to  understand  that  they  made  the  transfer,  and 
gave  to  the  defendants  an  authority  to  sell  the  bark,  to  reimburse 
their  advances,  by  an  instrument  in  writing,  the  allegation,  thus 
understood  and  admitted  to  be  true,  would,  in  no  respect,  alter 
the  case  in  favor  of  the  defendants.  Whatever  might  have  been 
the  legal  effect  of  such  an  instrument,  as  between  the  parties,  had 
Mosquera  &  Co.  been  the  owners  of  the  bark,  its  execution  could 
not  operate,  either  to  alter  the  constructive  possession  of  Mosquera 
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k  Co.,  as  importeTB,  or  to  divert  the  title  or  affect  the  rights  of 
the  plaintiff  as  owners.  Under  the  regulations  of  the  Treasury, 
the  bark  still  remained  on  the  books  of  the  custom-house,  subject 
to  the  order  of  Mosquera  k  Co.  alone,  and  this  constructive  pos- 
session thej  still  held,  in  the  character  in  which  alone  they  had 
acquired  it,  as  factors  for  the  plainti£b. 

Second, — As  to  the  488  ceroons,  the  &cts  are,  if  possible,  still 
stronger  against  the  defendants.  They  made  the  advance  of  their 
notes  before  the  arrival  of  the  bark,  not  upon  the  transfer  and 
pledge  of  any  document  of  title,  but  merely  upon  the  verbal  assur- 
ance of  Mosquera  &  Co.,  that  upon  the  arrival  of  the  ceroons,  the 
required  security  would  be  given.  Before  such  arrival,  no  pledge 
of  the  bark,  creating  a  lien,  valid  against  the  plaintifib,  could  be 
made,  otherwise  than  by  an  indorsement  and  transfer  of  the  bill 
of  lading,  and  it  is  not  averred  or  pretended,  that  any  such  in- 
dorsement and  transfer  was  made.  Nor  is  it  even  alleged,  that 
'Mosquera  k  Co.  had  any  bill  of  lading  in  their  possession,  when 
ihey  received  the  advance.  It  is  true,  that  it  is  dleged,  that  Mos- 
quera k  Co.  gave  to  the  defendants  a  letter  of  consignment  of  the 
^8  ceroons,  then  about  to  arrive ;  but,  what  is  meant  by  a  letter 
of  consignment,  which  is  not  a  bill  of  lading,  and  which  is  given 
before  the  arrival  of  goods,  by  a  consignee,  and  not  a  consignor, 
we  do  not  profess  to  understand.  It  is  sufficient  to  say,  that  what- 
ever may  have  been  the  terms,  or  legal  effect  of  the  document  to 
which  this  novel  appellation  is  given,  it  was  not  a  document  men- 
tioned in  the  statute ;  it  was  not  intrusted  to  Mosquera  k  Co.  by 
the  plaintiffii;  nor  could  its  execution  have  created  a  lien  upon 
the  bark  before  its  arrival.  Had  Mosquera  k  Co.  sold  the  bark 
to  a  purchaser,  in  good  fisdth,  and  transferred  to  him  the  bill  of 
lading,  we  cannot  doubt  that  the  vendee  would  have  acquired  an 
absolute  title. 

The  next  allegation,  that  upon  the  arrival  of  the  488  ceroons, 
Mosquera  k  Co.  obtained  the  usual  custom-house  permits  for  the 
landing  and  storing  of  the  bark,  and  delivered  them  to  the  de- 
fendants, were  much  relied  on  by  the  counsel  for  Hitchcock  k 
Beading,  upon  the  argument ;  yet,  it  is  quite  certain,  for  many 
reasons,  that  the  delivery  of  these  permits  created  no  lien  upon 
the  goods,  to  which  they  related. 

First — ^The  permits  were  delivered  a  week,  or  longer,  after 
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the  defendants  had  advanced  their  notes.  Hence,  if  they  were 
a  security  at  all,  which  we  cannot  believe,  they  were  so  for  the 
antecedent  debt^  only  to  the  extent  of  any  balance  then  due  to 
Mosqaera  &  Co. 

Second. — As  the  bark  was  immediately  sent  to  a  public  store, 
such  permit  must  have  been  a  warehouse  permit ;  and,  therefore, 
not  a  custom-house  permit  and  a  document  of  title  within  the 
meaning  of  the  statute. 

Third, — The  delivery  of  these  permits,  gave  to  the  defend- 
ants no  control  whatever  over  the  bark ;  it  gave  to  them  neither 
a  title,  nor  a  right  of  possession,  nor  the  means  of  obtaining  pos- 
session. All  that  they  could  do  with  the  permits,  was  to  deliver 
them  to  the  inspector,  on  board  the  vessel,  to  enable  him  to  send 
the  packages  they  described  to  the  designated  warehouse.  The 
permits,  had  they  chosen  not  to  deliver  them,  would,  in  their 
hands,  have  been  of  no  use  or  value  whatever.  The  only  conse- 
quence would  have  been,  that  as  the  vessel  must  have  been  unla- 
den, and  the  duties  were  unpaid,  other  permits,  for  landing  the 
bark  and  sending  the  packages  to  a  bonded  warehouse,  must  have 
been  issued 

Lastly. — ^Had  these  permits  been  documents  of  title,  within 
the  meaning  of  the  statute,  and  as  such  capable  of  being  so 
pledged  as  to  create  a  lien  upon  the  merchandise  they  described, 
we  have  no  right  to  say,  that  they  were  documents  intrusted  to 
the  &ctors,  Mosquera  &  Co.,  by  the  plaintifib.  When  goods  are  con- 
signed to  a  &ctor  for  sale,  the  presumption  is,  that  he  is  to  pay  the 
duties  as  well  as  the  freight,  take  the  goods  into  his  own  possession, 
and  bring  them  into  market,  for  sale,  immediately  on  their  arrival ; 
and  we  apprehend,  that  this  presumption  can  only  be  repelled  by 
evidence  that  the  consignor  intended  that  the  goods  should,  upon 
their  arrival,  be  placed  in  a  bonded  warehouse,  to  be  withdrawn, 
for  consumption,  on  a  future  day,  or  sold,  subject  to  the  duties, 
while  under  bond.  There  are  no  allegations,  in  the  answer,  that 
Mosquera  &  Co.  were  instructed  by  the  plaintiffs  to  bond  the 
goods,  upon  their  arrival,  or  that  the  proceeding  was  warranted 
by  any  previous  course  of  dealing  between  the  parties,  or  by  any 
known  usage  of  trade  in  relation  to  merchandise  of  the  like  de- 
scription ;  and  in  the  absence  of  such  evidence,  of  the  intentions 
of  the  plaintiffs^  and  following  the  doctrine  in  Phillips  v.  Hvih^ 
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we  hold  ourselves  bound  to  saj,  that  the  procuring  of  the  ware* 
house  permits,  by  Mosquera  &  Co.,  was  a  proceeding  not  author- 
ized by  the  plaintiff  as  owners,  and  contrary  to  their  own  duty 
as  &ctors.  Hence,  could  the  warehouse  permits  be  otherwise  re- 
garded as  documents  of  title  within  the  statute,  they  were  pro- 
cured by  the  wrongful  act  of  the  £au^tors,  and  were  not  intrusted 
to  them  by  the  owners. 

The  allegation,  which  follows  that  of  the  delivery  of  the  per- 
mits, that  the  438  ceroons  were  sent  under  the  permits  to  one  of 
the  public  stores,  and  were  there  stored,  for  the  account^  and  at 
the  risk  of  the  defendants,  Hitchcock  &  Beading,  and  have  ever 
since  so  remained,  subject  to  their  order,  cannot  be  true,  in  the 
sense  that  the  words  naturally  suggest,  unless  we  suppose,  that,  in 
this  instance,  the  provisions  of  the  Acts  of  Congress,  and  the  regu- 
lations of  the  Treasury,  to  which  we  have  before  specially  re- 
ferred, were  wholly  disr^arded.  As  Mosquera  &  Co.  held  the 
invoice  and  bills  of  lading,  it  is  certain  that  they  made  the  neces- 
sary entry  of  the  bark  at  the  .custom-house,  as  importers,  and  we 
have  seen  that  the  Act  of  Congress,  the  first  warehousing  bill,  ex- 
pressly provides  that  all  goods  entered  for  warehousing,  shall  be 
stored  and  kept  at  the  charge  and  risk  of  the  importer,  and  sub- 
ject at  all  times  to  his  order,  upon  payment  of  the  duties  and  ex- 
penses ;  and  by  the  regulations  of  the  Treasury,  this  constructive 
possession  of  the  importer  must  remain  unchanged,  until  the 
withdrawal  entry  is  made,  and  an  authority  to  withdraw  the 
goods  is  given,  by  the  importer,  by  an  indorsement  on  the  entry, 
to  some  other  person.  It  is  impossible,  therefore,  that  the  4S8 
ceroons  could  have  be^n  placed  originally,  by  any  entry  on  the 
books  of  the  custom-house,  to  the  account  of  the  defendants, 
Hitchcock  &  Reading,  so  as  to  be,  from  that  time,  at  their  risk, 
and  subject  to  their  order,  unless  we  impute  to  the  officers  of  the 
custom-house,  including  the  collector  himself,  a  gross  violation  of 
their  duties,  as  prescribed  by  law,  and  such  an  imputation  we 
have  assuredly  no  right  to  make.  We  must^  therefore,  under- 
stand the  allegation,  that  the  ceroons  in  question,  were  stored  for 
the  account,  at  the  risk,  and  subject  to  the  order  of  the  defendants, 
as  meaning  only,  that  such  was  the  understanding  and  agreement 
of  the  parties  themselves ;  not  that  a  constructive  possession  was 
thus  vested  in  the  defendants  by  any  act  or  proceeding  of  the 
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officers  of  the  customs,  or  by  any  entry  on  the  books  of  the  cus- 
tom-house ;  and,  thus  understood,  the  allegation  is  plainly  imma- 
terial. We  add,  that  even  had  the  allegations  been  true  in  the 
sense,  which  they  obviously  suggest,  and  perhaps  were  meant  to 
be  understood,  they  would  not  have  affected  the  rights  of  the 
plaintiffs,  since  their  truth  would  have  been  no  evidence,  that 
Hitchcock  &  Beading  acquired  a  constructive  possession  of  the 
ceroots  claimed  by  the  plaintifi^  by  the  transfer,  and  upon  the 
security  of  any  document  of  title  mentioned  in  the  statute,  and 
intrusted,  by  the  plainti£b,  to  Mosquera  &  Co.  The  truth  of  the 
allegation  would  have  been  evidence,  only,  of  a  fraud  committed 
by  the  factors  upon  the  owners,  not  resulting  from  any  confidence 
which  the  owners  reposed,  and  a  constructive  possession  thus  ac- 
quired by  pledgees,  is  no  more  protected,  by  the  statute,  than  the 
rules  of  the  common  law. 

The  observations  that  have  now  been  made,  in  relation  to  the 
first  advance  made  by  the  defendants,  Hitchcock  &  Beading,  will 
be  found  to  apply,  in  a  greater  or  less  extent,  to  all  their  subse- 
quent advances ;  and  hence,  in  relation  to  their  title,  nothing  more 
will  be  necessary  than  a  statement  of  the  facts,  as  alleged  in  their 
answer,  and  the  conclusions  that,  according  to  our  views  of  the 
law,  are  necessary  to  be  drawn,  will  be  at  once  perceived. 

The  material  allegations,  in  their  answer,  in  respect  to  their 
second  advance,  are  these:  That  on  or  about  the  15th  of  July, 
1866,  Mosquera  k  Go.  applied  to  the  defendants  for  another  loan 
or  advance  of  their  negotiable  paper,  to  the  amount  of  $20,000, 
upon  the  security  of  other  842  ceroons  of  bark,  specified  in  a 
custom-house  permit,  which  they  then  held,  and  upon  the  far- 
ther security  of  other  800  ceroons,  which,  they  stated  to  the 
defendants,  were  then  being  landed  from  a  vessel  in  this  port,  the 
whole  642  ceroons  being  parcel  of  the  1589  now  in  store,  and 
claimed  by  the  plaintifb ;  that  the  defendants,  upon  the  security 
and  pledge  of  the  same  bark,  and  upon  the  faith  that  Mosquera  & 
Co.  were  the  owners  thereof,  then  advanced  and  delivered  to 
Mosquera  &  Co.  their  promissory  notes,  amounting  in  the  aggre- 
gate to  $20,000,  and  that  Mosquera  &  Co.,  to  secure  the  payment 
of  the  notes,  then  transferred  and  delivered  to  the  defendants  the 
custom-house  permit,  for  the  842  ceroons,  and  consigned  to  them 
the  842  ceroons,  and  the  800  ceroons,  and  gave  them  authority  to 
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sell  the  same,  and  agreed  to  procure  the  necessary  permit  for 
landing  and  storing  the  800  ceroons,  and  to  procure  all  the 
ceroons,  to  be  stored  in  the  name,  for  the  account,  and  subject  to 
the  order  of  the  defendants ;  and,  after  such  storage,  to  procure 
and  deliver  to  the  defendants  the  usual  warehouse-keeper's  re- 
ceipts therefor. 

Stopping  here,  it  is  manifbt  that  no  distinction,  in  law,  can  be 
stated  between  this  case  and  the  first  advance.  The  permit  for 
the  842  ceroons  must^  and  could,  only,  have  been  a  warehouse 
permit ;  it  was,  therefore,  not  the  custom-house  permit  mentioned 
in  the  statute,  and  alone  intended  by  the  Legislature.  It  was  not, 
from  its  terms,  capable  of  being  made  the  subject  of  a  pledge, 
creating  a  lien  upon  the  property  it  specified,  and  it  was  not  in- 
trusted to  Mosquera  &  Co.  by  the  plaintiff.  As  to  the  800 
ceroons,  the  advance  was  not  upon  them,  as  a  present  security, 
but  merely  upon  a  promise  that,  on  a  fiture  day,  the  security 
should  be  given.  The  contract^  therefore,  under  the  Sd  section 
of  the  statute,  was,  in  respect  to  the  plaintilB^  clearly  void. 

The  answer,  however,  proceeds  to  aver,  that  some  days  there- 
after, and  about  the  6th  of  August,  Mosquera  &  Co.,  in  pursuance 
of  their  agreement,  procured,  and  delivered  U>  the  defendants,  a 
warehouse-keeper's  receipt,  signed  by  Matthews  &  Bomaine, 
keepers  of  the  bonded  warehouse,  Nos.  9  and  11  Bridge  street, 
for  the  438,  842  and  800  ceroons  above-mentioned,  making,  in 
all,  1080  ceroons,  and  that  the  receipt  stated,  that  all  were  held, 
for  the  account,  and  at  the  risk  of  Uie  defendants,  and  that  the 
488  ceroons  and  the  842  ceroons  were  then  transferred  to  the  de- 
fendants ;  and  it  was  upon  these  all^ationa,  that  the  counsel  for 
the  defendants  laid  much  of  the  stress  of  their  argument  They 
earnestly  contended,  that  the  necessary  effect  of  the  receipt  was 
to  transfer,  to  the  defendants,  the  possession,  actual  or  construct- 
ive, of  all  the  ceroons  that  it  embraced,  so  as  to  give  them,  at 
least,  fix>m  the  time  of  its  deUvery,  a  vaUd  Uen  upon,  and  a  Ml 
power  of  disposition  over  the  whole. 

We  do  not  think  so.  It  does  not  appear  who  were  the  persons 
who  signed  the  receipt,  whether  the  proprietors  of  the  warehouse, 
or  the  custom-house  officers  in  charge;  but  whoever  they  were, 
it  is  quite  certain,  that  they  had  no  authority,  by  law,  to  give 
such  a  receipt;  that  they  violated  their  duly  in  giving  it,  and 
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tliat  the  &ctB,  which  it  states,  were  not,  and  could  not  be  true. 
By  no  proceeding  authorized  by  law,  could  the  bark,  mentioned 
in  the  receipt,  be  placed  to  the  account,  and  at  the  risk  of  the 
defendants,  and  be  so  held,  either  by  the  signers  of  the  receipt  or 
by  any  other  persons,  so  long  as  it  remained  in  a  bonded  ware- 
house. So  long  as  it  so  remained,  the  actual  possession  was  in 
the  collector,  the  constructive  in  Mosquera  &  Co.,  as  importers, 
and  it  was  only  with  the  assent,  and  by  some  act  of  the  collector, 
that  the  possession,  actual  or  constructive,  could  be  changed.  To 
procure  such  a  receipt,  was  a  fraud  upon  the  rights  of  the  plain- 
tiff, and  it  would  be  monstrous  to  say  that  a  receipt,  procured 
and  manufactured  by  factors,  for  their  own  purposes,  is  a  docu- 
ment of  title,  within  the  statute,  intrusted  to  the  factors,  by  the 
owner.  We  do  not  hesitate  to  reject  wholly  the  supposition,  that 
by  the  delivery,  to  the  defendants,  of  a  receipt,  so  procured,  the 
rights  of  the  plaintiffs,  as  owners,  were,  or  could  be  affected. 

The  advances  that  remain — the  3d,  4th  and  6th — ^will  not  long 
detain  us :  Like  the  preceding,  they  were  all  made  in  the  nego- 
tiable notes  of  the  defendants,  and  upon  the  security,  it  is  affirmed, 
of  different  parcels  of  the  bark  in  controversy. 

The  third  advance  amounted  to  $16,000,  and  was  made  on  the 
6th  of  September,  1866,  on  the  pledge,  it  is  alleged,  of  289 
ceroons,  48,  only,  of  which  belonged  to  the  plaintiff;  that  the 
said  48  ceroons  were  transferred  by  Mosquera  &  Co.  to  the  de- 
fendants, with  a  large  quantity  of  other  bark,  in  the  month  of 
April,  1866,  in  pledge,  and  as  security  for  the  re-payment  of  the 
notes  of  the  defendants,  to  the  amount  of  $40,000,  which,  at  that 
time,  they  advanced  to  Mosquera  &  Co. ;  that  at  this  time, 
Mosquera  &  Co.  had  the  said  48  ceroons  in  possession,  and  in 
store  in  this  dty,  stored  in  their  names,  at  their  risk,  and  subject 
to  their  order,  and  that  the  same  were  not  withdrawn  from  the 
possession  of  the  defendants,  by  Mosquera  &  Co.,  but  remained 
in  such  possession,  until  the  6th  day  of  September,  when  the  de- 
fendants advanced  their  notes  for  $16,000,  as  above  mentioned, 
upon  the  pledge  and  security  thereofl 

It  seems  manifest,  that  these  statements  are  wholly  unsatisfac- 
tory. It  appears  to  us,  that  they  furnish  no  evidence  whatever 
of  a  contract  of  pledge  binding  on  the  plaintijflb.  They  amount 
to  no  more  than  a  general  allegation,  that  the  48  ceroons  were 
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tranfiferred  and  pledged  to  the  defendaata,  as  a  part  of  their 
Becarity,  for  the  advanoe,  which  they  then  made ;  but  we  cannot 
doubt^  that  the  defendants,  in  order  to  bring  themselyes  within 
the  protection  of  the  third  section  of  the  statute,  were  bound  to 
show,  that  the  transfer  was  made^  and  the  secuiily  was  given,  bj 
means  of  some  one  or  more  of  the  documents  of  tide  specified  m 
the  Act  Not  only,  howeyer^  does  the  answer  contain  no  such 
averment)  but  it  is  certain,  that  as  the  oeroons  were  placed  in  a 
bonded  warehouse  immediately  upon  their  arrival,  and  as  the  adr 
vance  of  the  defendants  was  not  made  until  they  were  in  storey 
no  such  averment  could,  with  truth,  have  been  made ;  there  tM>uld 
have  been  no  transfer  of  the  bill  of 'lading,  for  that  had  performed 
its  office,  and  could  no  longer  pass  a  title,  by  its  indorsement;  as 
the  permit  issued  by  the  custbm«house,  for  the  landing  of  the 
bark,  was  necessarily  a  warehouse  permit^  it  was  not  the  permit 
that  was  alone  intended  by  the  statute ;  and  if  a  receipt  was 
given  by  the  keepers  of  the  bonded  warehouse,  it  was  not  a  re- 
ceipt for  the  delivery  of  merchandise,  within  the  meaning  of  the 
statute.  It  was  a  document  which  the  keepers  had  no  right  to 
give,  nor  Mosquera  &  Go.  any  right  to  obtain — a  document  not 
'authorized  by  the  Acts  <^  Congress,  nor  warranted  by  the  pro- 
visions of  the  statute,  but  issued  and  procured,  in  contravention 
and  fraud,  of  the  rights  of  the  plainti^  as  owners. 

The  fourth  advance  was  of  $10,000,  and  was  made,  it  is  al^ 
leged,  on  or  about  the  18th  of  September,  1854,  upon  the  pledge 
and  security  of  816  caroons,  only  24  of  which  are  included  in 
those  owned  and  claimed  by  the  plaintifib :  The  allegations  are, 
that  the  whole  816  ceroons  were  then  stored  in  the  name,  at  the 
risk,  and  subject  to  the  order  of  Mosquera  &  Co.,  who  at  the 
time  they  received  the  advance,  ddivered  to  the  defendants  a 
warehouse-keeper^s  receipt  for  the  whole  of  the  bark  so  stored, 
and  gave  them  authority  to  sell  the  same,  and  that  the  same  has 
since  remained  stored  in  the  name,  and  at  the  risk,  and  subject 
to  the  order  of  the  defendants. 

No  observations  here  seem  to  be  necessary.  The  warehouse- 
keeper^s  receipt,  so  far  as  the  rights  of  the  plaintiffs  are  con- 
cerned, was  inoperative  and  void,  and  the  averment^  that  the 
bark  has  since  remained  in  store  in  the  name^  at  the  risk^  and 
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subject  to  the  order  of  the  defendants,  for  reasons  that  have  been 
before  fully  given,  cannot  be  true. 

The  fifth,  and  last  advance,  was  made  on  orabotit  the  22d  of 
September,  1856,  to  the  amount  of  $6000,  upon  160  ceroons  of 
bark,  of  which  61  were  the  property  of  the  plaintifi.  The 
whole  160  ceroons  were  then  in  one  of  the  bonded  warehouses 
in  the  city,  subject  to  the  order  of  Mosquera  &  Ck).,  Who,  at  the 
time  of  the  advanC6,  made  a  consignment,  to  the  defendants,  of 
the  ceroons,  with  authority  to  sell  the  same,  and  that  the  61 
ceroons  have,  since  that  time,  remained  stored  in  one  of  the 
bonded  warehouses  in  the  city,  in  the  name,  and  at  the  risk,  and 
subject  to  the  order  of  the  defendants. 

Here,  also,  no  remarks  can  be  necessary,  to  show  the  entire 
invalidity  of  the  transaction.  It  does  not  appear  to  have  been 
founded  upon  any  documentary  evidence  of  title  whatever,  and, 
we  know,  could  not  have  been  founded  upon  the  fidth  and  trans- 
fer of  any  one  of  the  documents  of  title  that  are  alone  specified 
in  the  Act  To  hold,  that  the  title  of  the  owner  may  be  divested, 
or  his  rights  be  affected  by  any  other  means  than  such  a  transfer, 
when  the  possession  of  the  factor  is  merely  constructive,  would 
be,  in  our  judgment,  to  repeal  the  statute. 

We  have  reserved  one  or  two  remarks,  which  seem  to  be  ap- 
plicable to  all  the  transactions  set  forth  in  the  answer  of  the  de- 
fendants. Although  merchandise,  in  a  bonded  warehouse,  is 
declared,  by  the  Acts  of  Congress,  to  be  subject  to  the  order  of 
the  importer,  making  the  entry,  yet,  by  the  regulations  of  the 
Treasury,  the  importer  can  only  exetcise  his  power,  so  as  to  en- 
able a  third  person  to  obtain  possession  of  the  merchandise,  by 
an  authority,  in  writing,  to  such  person,  to  withdraw  the  goods, 
signed  by  himself  and  indorsed  upon  a  withdrawal  entry ;  and 
the  answer  of  the  defendants  contains  no  averment,  that,  with 
respect  to  any  of  the  transactions,  by  which  they  daim  to  have 
acquired  the  possession  of  the  bark  belonging  to  the  plainti^ 
any  such  withdrawal  entry  was  made,  or  written  authority  given. 
It  is  true,  that  had  these  facts  been  alleged,  and  admitted  to  be 
true,  they  would  not  have  amounted  to  a  defence,  against  the 
claims  of  the  plaintifb,  but  they  might,  perhaps,  with  propriety, 
have  been  regarded  as  evidence,  that  the  defendants  had  acquired 
B.— n.  80 
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the  constractiye  possession  of  fdl  the  bark,  that  thej  allege  to 
have  been  pledged  to  them. 

From  the  views,  that  we  have  felt  it  our  duty  so  fully  to  ex- 
press, in  the  conviction  that  the  provisions  of  this  important 
statute,  "  The  Factors'  Act^"  have  been  too  generally  misunder- 
stood, and  that  practices  wholly  inconsistent  with  their  just  inter- 
pretation, have  extensively  prevailed,  it  is  a  necessary  result,  that 
we  cannot  hold,  that  the  transactions  relied  upon  by  the  defend- 
ants, all  or  any  of  them,  are  any  evidence  of  a  contract,  rendered 
valid  by  the  provisions  of  the  statute,  so  as  to  entitle  the  defend* 
ants  to  that  lien  and  power  of  disposition  over  the  properly  of 
the  plaintifi^  which  they  now  assert  Not  one  of  ^e  transac- 
tions was  founded  upon  the  fsiith  and  transfer  of  any  document 
of  title,  specified  in  the  Act^  or  intrusted,  by  the  plaintiff  to 
their  fkctor. 

IL  We  have  thus  considered,  with  a  degree  of  particu* 
larity,  which  the  importance  of  the  subject  seemed  to  us  to  re* 
quire,  the  construction  of  the  third  section  of  the  Act  in  ques- 
tion, and  have  stated  our  reasons  for  holding,  that  the  claim  of 
the  defendants,  Hitchcock  &  Beading,  to  retain  the  plaintiff's 
property,  under  the  provisions  of  tkat  section,  cannot  be  sus- 
tained. 

It  is  obvious,  we  think,  that  the  fourth  section  of  the  Act  can 
receive  no  construction  more  &vorable  to  the  views  of  those  de- 
fendants. 

It  might)  perhaps,  be  just  to  say,  that  where  the  aUempt  to 
pledge  the  goods  is  mad6  to  secure  a  then  present  advance,  if  it 
fail  in  the  requisites  to  give  it  validity,  under  the  third  section, 
it  must  be  altogether  void, — void  at  the  common  law,  and  not 
within  the  provisions  of  the  statute.  The  fourth  section  would 
not  in  terms,  nor  by  any  latitude  of  construction,  embrace  it  The 
transaction  could  not  then  be  called  a  deposit  as  a  security  for  an 
antecedent  debt  or  demand ;  and  if  it  cannot  be  sustained  within 
the  terms  of  either  section  of  the  statute,  it  is  simply  a  transaction 
not  covered  by  the  statute,  and  which,  by  the  common  law  is  vdd, 
as  a  fraud  upon  the  rights  of  the, owners. 

But  it  has  been  already  observed,  that  it  appears  by  the  answer 
of  the  defendants,  Hitchcock  &  Beading,  that  certain  of  the  al- 
leged advances  were  made,  before  the  arrival  of  portions  of  the 
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bark  which  they  claim  to  hold  as  security  therefor,  and  were 
made,  in  reliance  upon  the  promise  of  Mosquera  &  Co.,  subse- 
quently performed,  by  the  alleged  transfer ;  and  that  if  the  trans- 
action be  valid  at  all,  against  the  owners,  it  is  so  only  under  the 
fourth  section  of  the  statute,  as  a  deposit  to  secure  an  antecedent 
debt  t 

The  provisions  of  the  fourth  section  are,  that  "  Every  person 
who  shall  hereafter  accept  or  take  any  such  merchandise  in  de- 
posit from  any  such  agent,  as  a  security  for  any  antecedent  debt 
or  demand,  shall  not  acquire  thereby,  or  enforce  any  right,  or  in- 
terest in  or  to  such  merchandise  or  document,  other  than  was 
possessed,  or  might  have  been  enforced  by  such  agent  at.t^e  time 
of  such  deposit." 

Under  these  provisions  we  observe,  first,  that  there  is  a  very 
important  distinction  between  a  mere  delegation  to  a  depositary, 
of  the  right  to  receive  the  amount  due  to  the  factor,  for  which  he 
has  a  lien  upon  the  goods,  and  a  deposit  with  a  third  person,  as 
security  for  a  debt  due  by  the  &ctor,  which  divests  the  factor  of 
all  control  over  the  goods. 

The  first-named  delegation,  accompanied  by  a  delivery  of  the 
possession  of  the  goods,  was  held  valid  before  the  statute ;  but  the 
transaction  was  carefully  guarded  by  rules,  designed*  for  the  pro- 
tection of  the  owner.  In  UrquhcLrt  v.  Mclver^  (  4  J.  R  108,)  it 
was  held,  that  although  a  &ctor  could  not  pledge  the  goods  of 
his  principal,  yet  he  might  deliver  them  to  a  third  person,  with 
notice  of  his  lien,  in  order  to  preserve  that  lien.  The  possession 
of  the  third  person,  in  such  case,  was  deemed  a  continuance  of 
the  factor's  possession.  And  the  case  of  McOoTnbie  v.  Davies  (7 
East.  R.  S)  sustained  such  a  transfer,  although  the  |)urpose  of  the 
transfer  was  to  secure  the  depositary,  for  moneys  due  to  him  by 
the  factor.  A  very  important  qualification  of  the  right  to  trans- 
fer the  possession  for  such  a  purpose  is,  that  to  sustain  such  a  del- 
egation of  the  factor's  lien  to  another,  the  third  person  must  be 
tinder  the  authority  of  the  factor,  and  the  possession  of  the  goods 
must  be  held  for  the  purpose  of  securing  and  carrying  out  the  ob- 
ject of  the  original  consignment.  {McFarland  v.  FTAee/er,  26 
Wend.  R  467.) 

It  is  certain,  we  think,  that  this  is  not  the  deposit  contemplat- 
ed by  the  fourth  section  of  the  statute,  and  it  requires  no  discus* 
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sion  to  show,  that  the  allq^d  transfer,  to  the  defendants,  is  not  of 
this  description. 

The  statute  was  evidently  designed  to.  give  to  the  depositary 
such  right  or  interest  as  the  feictor  possessed,  or  might  have  en- 
forced. 

In  providing,  that  the  depositary  should  not  acquire  any  other 
right  or  interest  than  was  possessed  by  the  agent,  the  implication 
is  necessary  that,  to  the  extent  of  the  right  or  interest  possessed 
by  the  agent,  the  depositary  shall  become  entitled,  and  to  the  ex- 
tent of  such  right  or  interest,  he  is  substituted  for  the  agent  The 
latter  is  thereby  displaced,  his  control  of  the  goods  is  divested ; — ^a 
new  agent,  in  whose  selection  the  owner  has  had  no  voice,  in 
whose  skill  and  judgment  he  has  reposed  no  confidence,  in  whose 
integrity  or  fidelity  he  has  in  no  wise  trusted,  has  the  control  and 
disposition  of  the  owner's  property. 

This  is  an  alteration  of  the  common-law  rule,  and  the  claim- 
ants must  show  themselves  strictly  within  the  statute. 

Have  the  defendants,  Hitchcock  &  Beading,  accepted  or  taken 
any  of  the  bark  in  question  in  deposit?  The  very  terms  of  this 
section  seem  to  us  to  require  actual  possession  of  the  goods  in  the 
factor,  and  an  actual  transfer  of  that  possession  to  the  creditor ;  and 
if  the  introduction  of  the  word  ^'  document"  into  the  latter  clause 
of  the  section  may  be  taken  to  give  validity  to  a  transfer  of  a  doc- 
ument of  title,  then,  plainly,  that  document  must  be  transferred. 
And  the  condusioa  is  irresistible,  that  the  same  transfer  of  pos- 
session is  necessary,  when  possession  without  documentary  evidence 
of  title  is  relied  upon,  and  the  documentary  evidence  of  title  must 
be  of  the  same  description,  when  documents  are  relied  upon,  as  is 
necessary,  under  the  third  section,  to  give  validity  to  a  transfer, 
for  a  present  advance.  And  all  the  observations  that  we  have 
made  in  relation  to  the  nature  of  the  documents  required,  and  to 
the  necessity  of  an  actual  transfer  of  the  possession  of  the  goods,  are 
no  less  applicable  to  this,  than  to  the  third  section  of  the  statute. 

Whether,  under  this  fourth  section,  the  depositary  may  acquire 
and  enforce  the  right  or  interest  which  was  possessed  by  the  fao* 
tor,  notwithstanding  he  has  notice  of  the  owner^s  title,  it  is  not 
material  to  consider. 

There  arc  some  further  reasons,  which  would  constrain  us  to  say, 
that  the  injunotion  in  this  cause  ought  not  to  be  dissolved — treasons 
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which  should  influence  our  determination  of  this  appeal,  if  we 
deemed  it  doubtful  whether  the  defendants,  Hitchcock  &  Beading, 
could  or  could  not  be  subrogated  to  the  rights  and  remedies  of 
Mosquera  &  Co.,  as  against  these  plaintiffs.  Upon  which  question, 
however,  we  think  it  proper  to  observe,  that  we  consider  it  settled, 
that  where  a  pledge  was  made  by  the  factor  which  could  not  be 
sustained,  as  against  his  principal,  it  not  only  fiiiled  to  invest  the 
pledgee  with  any  title,  but  it  operated  as  a  forfeiture  of  the  factor's 
lien.  As  against  the  owner,  the  lien  was  gone  forever.  See  the 
cases  above  referred  to,  and  among  them  Fielding  v.  Kymer^  (2 
Brod:  &  Bing.  B.  639,)  is  a  striking  example  of  the  rigor  with 
which  this  rule  was  enforced. 

It  is  true  that  the  plaintiffs,  by  their  bill  of  complaint,  offer  to 
pay  the  amount  which  shall,  upon  a  just  accounting,  be  found 
due  from  them  to  Mosquera  k  Co.  Notwithstanding"  the  sugges- 
tion of  their  counsel,  that  such  offer  was  made  in  ignorance  of  the 
extent  and  character  of  the  lien  claimed,  by  Hitchcock  k,  Beading, 
it  appears  by  the  complaint  itself,  that  they  were  aware  that  Hitch- 
cock &  Beading  claimed  a  lien  upon,  or  title  to  the  bark,  for 
advances  made  to  Mosquera  &  Co. ;  and  they,  nevertheless,  avow 
their  readiness  to  pay  to  Tracy,  assignee  of  Mosquera  k  Co.,  or  to 
Hitchcock&  Beading,  (whichsoever  may  be  entitled,)  the  balance 
due  by  them. 

But  if  the  cases,  above  referred  to,  shall  govern  the  ultimate 
decision  of  this  case,  and  £he  pledge  be  declared  wholly  illegal 
and  void,  then  Tracy,  the  assignee  of  the  insolvent  debtors,  Mos- 
quera &  Co.,  and  not  Hitchcock  &  Beading,  will  be  entitled  to  the 
moneys  due  from  the  plaintiff  and  it  will  be  a  grave  question, 
whether,  (although  such  assignee  does  not  set  up  that  claim  in  his 
answer,)  the  Court  may  not  feel  bound  to  regard  the  interests  of  the 
creditors  for  whom  Tracy  is  a  trustee,  and  whose  interests,  if  this 
view  of  his  rights  should  prevail,  he  is  bound  to  assert  and  maintain. 

Be  this  as  it  may,  having  arrived  at  the  conclusion,  that  the 
transfer  to  the  defendants,  Hitchcock  &  Beading,  is  not  valid  as  a 
pledge,  we  cannot  refuse  to  enjoin  the  latter  against  a  sale  of  the 
goods,  unless  we  are  prepared  to  assert  two  propositions,  to  which, 
in  this  stage  of  the  litigation,  at  least,  we  are  not  prepared  to 
assent:  First,  That  although  the  transfer,  to  the  defendants, 
Hitchcock  &  Beading,  cannot  operate  as  a  pledge  of  tiie  goods^  il 
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™^J>  l>7  eqaitable  coiistniction,  have  effect  as  a  transfer  of  the 
debt  dae  by  the  plaintiff;  and,  second,  That,  notwithstanding 
the  attempted  illegal  transfer  of  tlie  plaintiff's  merchandise,  the 
lien  thereon  still  continues,  as  a  security  for  the  moneys  advanced 
thereon  by  the  factors.  The  latter  of  these  propositions  is,  as  we 
believe,  in  contravention  of  principles  well  settled,  prior  to  the 
statute,  and,  unlesa  the  claimant  is  within  the  provisions  of  the 
statute  itself,  we  do  not  perceive  that  his  position  is  thereby 
altered  or  improved.  And,  as  to  the  first,  we  may  say,  (without 
designing  to  do  more  than  express  a  doubt  on  the  subject,)  that 
where  the  attempt,  in  £ict  made,  is  to  make  an  illegal  transfer  of 
the  plaintiff's  property,  in  actual  fraud  of  his  rights,  it  is  not  clear 
that  any  notion  of  equity  calls  upon  us  to  sustain  it  for  any  pur- 
pose. And  i^  upon  a  final  consideration  of  this  case,  the  Court 
should  feel  called  upon,  under  the  pleadings  herein,  or  otherwise, 
to  hold  the  defendants,  Hitchcock  &  Beading,  entitled,  by  con- 
structive transfer,  to  the  sum  due  from  the  plaintiffs,  and  to 
require  the  payiiient  of  that  sum,  according  to  the  offer  in  tho 
complaint,  it  would  by  no  means  follow  that  the  defendants, 
Hitchcock  &  Beading,  should  be- permitted  to  go  on  and  sell  the 
merchandise,  in  their  discretion.  The  plaintiffs  have  a  right  to 
require  that,  if  this  view  of  the  rights  of  the  parties.be  taken,  they 
be  permitted  to  redeem  the  property,  according  to  the  prayer  of 
their  complaint,  and,  in  that  mode,  obtain  the  control  of  tho 
property,  for  disposition,  in  the  manner,  and  at  the  time  most 
agreeable  to  their  own  view  of  their  interests. 

The  order  appealed  from  must  be  reversed,  and  an  injunction 
be  granted,  according  to  the  prayer  of  the  complaint.* 

Ordered  accordingly. 


* 

*  The  JttdgmeDt  of  the  Conrt,  in  this  caM,  wm  Anooanoed  by  Mr.  James 
WooDRcrr,  who  stated,  as  the  reasons  of  the  Court,  the  views  contained  in  th^ 
opinion  of  CmnrJusTics  Dun,  in  which  views  the  other  Judges,  who  heard  the 
argument,  substantially  concurred.  Ciiibf-Justioe  Dukb  did  not  sit  in  Court  after 
the  9th  of  January,  1868,  the  day  of  the  casualty,  (6  Doer,  ix.,)  from  the  effects  of 
which  he  never  fully  recovered,  although  he  subsequently  wrote  several  opiniona 
of  much  interest,  and  with  his  usual  vigor  and  ability,  in  causes  previously  argued 
at  General  Terms,  held  by  himself  and  other  Justices  of  the  Court 

The  importance  of  the  questions  involred  in  this  case,  and  the  alllity  with 
which  they  are  discussed,  are  such,  that  no  apology  Is  deemed  necessary  for  devot* 
lag  tp  thtm  the  space  they  oocopy.— >Bsr. 
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Victor  Prosper  Considkrant  v.  Albert  Brisbane. 

1.  A  writteD  inBtrament,  irherebj  tb«  defendant  promiied  "  to  paj  to  Y.  C,  as  ex- 
ecutive  agent  of  the  company— Bareaa,  G.,  G.  A  Ga— the  som  of  fSOOO,"  is  1^ 
gaily  payable  to  the  company  represented  by  V.  C,  and  not  to  Y.  C.,  the  agent, 

2.  Under  the  proTisions  of  a  statute,  which  requires  that  all  actions  shall  be  brought 
in  the  name  of  the  real  party  in  interest,  Y.  0.,  the  agent,  cannot  maintain  an 
action  in  hia  own  name,  npon  such  an  inetrament,  to  recoTer  the  tarn  agreed  to 
be  paid. 

t.  The  proyiso  in  snch  statute,  which  authorizes  the  trustee  of  an  express  trust  to  sue 
in  his  own  name,  and  defines  such  trustee  as  one  "  with  whom,  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another,"  does  not  enable  Y.  C.  to  sue  in  his 
own  name  upon  such  an  instrument    The  eontmet^  in  such  case,  is  not,  in  a  le- ' 
gal  sense,  made  in  the  name  of  Y.  C^  nor  with  him. 

4.  The  conrideration  of  such  promise,  being  stated  in  the  instrument  in  these  words: 
'*  for  which  I  am  to  recdve  stock  of  the  said  company,  to  the  amount  of  ^SOOO,** 
indicates  that  the  oompany  is  the  real  party  to  the  contract,  entitled  to  receiTO 
the  money,  and  by  whom  the  stock  is  to  be  deliyered. 

fi.  If,  upon  the  face  of  the  note,  it  were  deemed  doubtful  whether  the  eontraet  was 
with  Y.  G.  personally,  and  the  words  describing  him  as  executive  agent,  were 
not  conclusive  to  the  contrary;  averments  in  the  complaint  that  the  com- 
pany—Bureau, G.,  G.  d^  Co.<^-l8  a  corporation ;  that  Y.  C.  was,  in  making  the  con- 
tract, aeUng  as  the  agent,  and  as  such  was  authorised  to  reeelve  subscriptions 
to  the  stock  of  the  corporation ;  and  that  the  defendant  authorised  him  to  sub-, 
scribe  the  name  of  the  defendant  in  the  company's  books,  as  an  original  sub- 
scriber ;  and  that  the  defendant  executed  the  instrument  for  the  payment  of  the 
sum  named  for  the  shares  so  taken  by  the  defendant  in  said  company; 
show,  conclusively,  that  the  contract  was  made,  by  the  defendant,  with  the 
company,  and  that  the  defendant's  promise  to  pay  is,  legally,  a  promise  to  the 
company,  which  alone  is  interested  therein.  For  this  reason,  therefore,  also 
the  agent  Y.  C.  cannot  maintain  the  action. 

0.  In  jndgmjsnt  of  law,  the  acts  of  a  mere  agent,  (not  shown  to  haTe  any  interest 
in  the  subject,)  done  avowedly  for  the  principal,  and  on  his  behalf,  and  by  his 
authority,  are  the  acts  of  the  principal  only ;  and  contracts  made  with  the  agent, 
in  such  representative  capacity,  are  contracts  with  the  principal,  and  not  with 
the  agent 

V.  In  such  case,  the  agent  is  not  personally  liable  upon  the  oontraots,  and  he  can- 
not maintain  an  action  thereon  in  his  own  name. 

(Before  Dnxa,  Oh  J.,  and  BoswoitB,  HomcAN,  SLoasosr  and  Woodkuiv,  J.  J.) 
Heard,  Dec  19th,  1867 ;   decided,  Feb.  6th,  1858. 

This  action  came  before  the  Court,  rxpcm  an  appeal,  by  tbe  de* 
fendant,  from  an  order  made  at  Special  Term^  before  Mr^  Joatioe 
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Slosson,  overraling  a  demurrer  to  the  plaintiff's  amemled  com- 
plaint   The  complaint  was  in  the  following  words : — 

'^  The  plaintiff)  for  an  amended  complaint  in  the  above  entitled 
action,  by  Francis  H.  Dykers,  his  attorney,  complains  of  the  de- 
fendant, and  avers — 

'*  First — ^Xhat  the  said  defendant,  on  or  about  the  1st  day  of 
March,  1855,  at  the  City  of  New  York,  applied  to  the  said  plain- 
tiff, acting  as  the  executive  agent,  and  as  such  agent,  authorized 
to  receive  subscriptions  to  the  stock  of  the  European  and  Ameri- 
can Colonization  Society,  in  Texas,  a  corporation  duly  created  by, 
and  existing  under  the  laws  of  Belgium,  in  Europe,  and  of  which 
said  corporation,  the  business  name  is  Bureau,  Guillon,  Godin  & 
Co.,  and  authorized  said  plaintiff  to  subscribe  the  name  of  the 
said  defendant  in  the  books  of  the  said  company  as  an  original 
subscriber  for  the  stock  of  said  company,  known  as  premium 
stock,  to  the  amount  of  $10,000,  which  said  plaintiff  then  and 
there  undertook,  and  faithfully  promised  to  do. 

"  Second. — That  the  said  defendant  then  and  there  made  and 
executed,  in  writing,  two  subscription  notes  or  contracts,  for  the 
payment)  in  the  aggregate,  of  the  sum  of  $10,000,  for  the  shares 
so  taken  by  said  defendant,  in  said  company,  which  said  notes 
were  in  the  words  and  figures  following,  to  wit: — 

"  (1)  New  York,  March  1st,  1855. 

"$5000. 

"  On  the  first  day  of  July,  1856, 1  promise  to  pay  to  V.  Con- 

siderant,  as  executive  agent  of  the  company — Bureau,  Guillon, 

Godin  &  Co. — ^the  sum  of  five  thousand  dollars,  for  which  I  am  to 

receive  stock  of  said  company,  known  as  premium  stock  {actiom 

aprtme)i  to  the  amount  of  five  thousand  dollars,  value  received. 

"  A.  Brisbane. 

"  (2)  New  York,  March  1st,  1856. 

"$5000. 

"  On  the  1st  day  of  September,  1856, 1  promise  to  pay  to  V. 

Consideriant,  as  executive  agent  of  the  company — ^Bureau,  Guillon, 

Godin  &  Co. — the  sum  of  five  thousand  dollars,  for  which  I  am  to 

receive  stock  of  said  company,  known  and  designated  as  prcmium 

stock  {actions  a  prime),  to  the  amount  of  five  thousand  dollars. 

"A.BBISBANE. 
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^'  TAtVic^. — ^That  said  defendant  thereupon  delivered  both  of  said 
notes  to  this  plaintiff. 

"  Fourth. — That  said  plaintiff,  acting  as  such  executive  agent, 
and  under  and  by  virtue  of  the  authority  vested  in  him  by  said 
defendant,  duly  caused  the  name  of  said  defendant  to  be  entered 
in  the  books  of  the  said  company,  at  Brussels,  in  Belgium,  for  the 
amount  of  stock  so  subscribed  for  by  him,  and  caused  certificates, 
in  the  usual  form  issued  by  said  company,  to  be  issued  in  the 
name  of  said  defendant 

"/S^ — That  this  plaintiff  has  always  been  ready  and  willing 
to  deliver,  to  said  defendant,  the  oertificates  of  said  company  of 
the  share  or  interest  so  subscribed  for,  by  said  defendant  as  afore* 
said,  or  intended  so  to  be,  (and,  on  the  maturity  of  each  of  said 
notes,  caused  the* same  to  be  tendered  to  the  said  defendant,)  on 
the  payment  by  said  defendant  of  the  sum  agreed  to  be  paid  by 
him  for  the  same,  and  said  plaintiff  is  still  ready  and  willing  so  to 
do,  but  said  defendant  has  hitherto  wholly  neglected  and  refused 
to  pay  the  same,  so  agreed  to  be  paid  by  him  as  aforesaid,  and 
still  wholly  neglects  and  refuses  so  to  do ;  to  the  damage  of  this 
plaintiff  of  $10,000  and  upwards. 

'^  Wherefore  said  plaintiff  (^mands  judgment  against  said  de- 
fendant, for  the  sum  of  $10,000,  with  interest  on  $6000  from  the 
3d  day  of  July,  1856,  and  interest  on  $5000  from  the  4th  day  of 
September,  1866,  besides  the  costs  of  this  action." 

To  this  complaint,  the  defendant  demurred,  and  the  demurrer 
being  overruled,  and  the  complaint  held  sufficient  at  Special  Term, 
he  appealed  to  the  General  Term. 

William  B,  Leeds,  for  the  defendant  (appeUant). 

The  action  (if  any  is  maintainable)  should  have  been  brought 
by,  and  in  the  name  of  the  corporation — ^Bureau^  Guillon,  Godin 
&Co. 

The  contract,  as  set  forth  in  the  complaint,  was  made  between 
the  company  and  the  defendant.  The  words,  "as  executive 
agent,"  or  words  of  official,  and  not  of  personal  description.  A 
promise  to  pay  V.  C,  executive  agent,  etc.,  may  mean  no  more 
than  v..  C,  merchant  or  mechanic.  But  a  promise  to  pay  V.  C, 
as  executive  agent,  etc.,  is  a  promise  to  him  in  his  official  or  rep- 
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resentative  capacity,  and  eaares  to  the  corporatioB,  whose  officer 
or  agent  be  is,  and  leaves  no  right  of  action  for  the  breach  thereof 
in  the  plaintiff  {Bayley  v.  The  Oieumdaga  Chunty  Mutual  Ins.  Oo^ 
6  Hill,  476 ;  TairUor  v.  Prendergasij  8  Hill,  72 ;  Buchbes  v.  Brown, 
21  Wend.  R  110;  Brodcway  v.  AUm,  17  Wend.  R  40;  Stiffard 
V.  Stevens,  2  Wend.  158;  Oilmore  v.  Pope,  5  Mass.  R  491; 
Bowen  y.  Morris,  2  Taunton  R  374 ;  PiggoU  y.  ThompscTt,  3  Bos. 
&  Pull.  147,  160 ;  Sargent  v.  Morris,  8  Bam.  &  Aid.  277 ;  The 
InJiabilants  of  Garland  v.  Reynolds,  2  App.  46  ;  Irish  v.  WAsler, 

5  Greenleaf  E.  171 ;  Onnmercial  Bank  v.  Frendi,  21  Pick,  R 
486 ;  Taunton  and  South  Boston  Ihimpike  y.  Whitney,  10  Mass.  R 
827 ;  Arlington  y.  Hinds,  D.  Chipinan  R  481 ;  Middldmry  v.  Oase, 

6  Vermont  R  165.) 

The  plaintiff  was  not  personally  bound  by  the*contract  set  forth 
in  the  complaint  {Bank  of  Genesee  v.  Paichin  Bank,  8  Keman, 
818 ;  Babcock  v.  Beman,  1  Keman,  200 ;  WaUrvleil  Bank  y.  White, 
1  Denio,  608 ;  Brodcway  v.  AUen,  17  Wend.  40 ;  SandaU  v.  Van 
Vechten,  19  John.  R-60;  Hall  v.  Huntoon,  17  Vermont  R  244; 
Many  v.  Beekman  Iron  Co.,  9  Paige,  188 ;  Evans  v.  Wells,  22  Wend. 
R.  825 ;  Kirkpairick  v.  Stainer,  22  Wend.  244.) 

If  the  words,  "as  executive  agent,"  etc.,  in  the  contract,  set 
forth  in  the  plaintiff's  complaint,  show  that  it  was  the  intention 
to  bind  the  corporation  for  the  performance  of  the  contract,  and 
not  the  executive  agent  as  an  individual,  why  do  not  the  same 
words  show  that  it  was  also  the  intentioif  that  the  obligations  of 
the  defendant  should  enure  to  the  corporation,  and  not  to  the  exe- 
cutive agent,  as  an  individual? 

But  even  if  the  words,  "  as  executive  agent,"  etc.,  in  the  prom- 
ises of  the  defendant,  are  construed  to  be  words  of  mere  descrip* 
tion,  and  not  of  substance,  yet  the  plaintiff  cannot  maintain  this 
action,  because  it  appears,  upon  the  &ce  of  the  complaint,  that  the 
consideration  of  the  contract  proceeds  from  the  company — ^Bureau, 
Guillon,  Godin  &  Co. — ^a  corporation,  and  the  plaintiff  is  a  mere 
naked  agent  or  officer  of  the  corporation,  not  bound  by  the  con- 
tract, and  with  no  beneficial  interest  in  it.  {SaiUy  v.  Cleveland, 
10  Wend.  156;  Safford  v.  Stevens,  2  Wend.  158;,  fainior  v. 
Prendergast,  3  Hill,  72 ;  HaU  v.  Huntoon,  17  Vermont  R  244.) 

This  action  must  be  governed  by  section  111  of  the  Code,  un- 
less^the  exceptions  enumerated  in  section  118  apply.    A  trnstee 
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of  an  express  trust,  as  defined  in  section  118  of  the  Code,  is  con- 
strued to  mean  "  a  person  with  whom,  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another."  This  means  a  person 
who  contracts  as  principal,  or  in  whose  name  a  contract  is  made 
as  principal,  (the  other  party  to  the  contract  accepting  an  obliga- 
tion from  him,  and  contracting  an  obligation  to  him,)  for  the  bene* 
fit  of  another.  It  cannot  mean  a  mere  naked  agent  or  ofiicer, 
who  is  not  bound  by  the  contract,  is  not  beneficially  interested  in 
it,  and  furnishes  no  part  of  the  consideration  for  it    (2  Sand.  706.) 

To  entitle  the  plaintiff  to  recover,  the  contract  must  have  been 
made  by  him  or  in  his  name. 

If  it  was  made  by  him,  or  in  his  name,  he  is  a  party  to  the  con- 
contract 

And  if  a  party  to  the  contract,  he  is  bound  by  the  contract 

But  the  plaintiff  is  not  bound  by  the  contract,  (see  cases  above 
cited.) 

The  company — ^Bureau,  Guillon,  Godin  &  Co. — ^by  their  execu- 
tive agent,  engage  to  make  the  defendant  an  original  subscriber  to 
their  stock  to  the  amount  of  $10,000;  this  makes  them  the 
party  of  the  first  part  The  defendant  agrees  to  pay  therefor  the 
sum  of  $10,000 ;  this  makes  him  the  party  of  the  second  part 
But  the  defendant  agrees  to  pay  this  $10,000  to  the  plaintiff  as 
executive  agent  of  the  company.  Does  this  engagement  make 
him  a  party  to  the  contract,  within  the  meaning  of  section  113  of 
the  Code?  If  the  contract  is  made  by  him,  what  does  he  agree  to 
do?  or  what  is  agreed  to  be  done  in  his  name?  The  agreement 
of  the  defendant  to  pay  to  the  plaintiff,  as  the  executive  agent  of 
the  company,  $10,000,  is  an  agreement  to  pay  the  company 
$10,000  (see  the  authorities  cited  above). 

Francis  JET.  Dyhers^  for  the  plaintiff,  (respondent). 

The  only  question  is,  whether  the  action  is  properly  brought  in 
the  name  of  Considerant,  the  plaintiff. 

I.  The  objection  being  that  the  contract,  which  is  the  basis  of 
this  action,  was  virtually  made  with  the  company,  and  not  with 
the  plaintiff,  the  demurrer  should  have  been  "for  want  of  legal 
capacity  in  the  plaintiff  to  sue,"  and  not  for  insufficiency  of  facts 
to  constitute  a  cause  of  action. 


t: 
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n.  But,  in  any  view  of  the  case,  the  objectioa  is  not  well 
founded.  Section  113  of  the  Code  says  "  a  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another.  Plaintiff  has  executed  his  part  of  the 
contract  and  has  tendered  the  stock. 

III.  The  language  of  the  contract  here  is,  "  I  promise  to  pay 
y.  Considerant  as  executive  agent  of,"  etc. 

If  the  language  "  as  executive  agent,"  is  not  a  personal  descrip- 
tion, it  is,  at  best,  the  description  of  the  capacity  in  which  he  acts. 

It  is,  therefore,  a  contract  with  the  plaintiff  and  in  his  name, 
but  in  a  particular  capacity,  which  capacity  shows  that  the  con- 
tract is  for  the  benefit  of  another. 

lY.  If  the  case  is  clearly  within  the  statute,  the  Court  will  not 
ask  for  any  other  reason  why  the  statute  should  apply. 

Although  the  action  might  have  been  brought  in  the  name  of 
the  company,  under  section  111  of  the  Code,  yet  it  is  properly 
brought  here  in  the  name  of  the  plaintiff. 

The  order  at  Special  Term  should  be  nfllrmed  with  costs.  (See 
Erickson  v.  OompUm^  6  How.  Pr.  R.  471 ;  People  v.  Norton^  Court 
of  Appeals,  but  not  reported — referred  to  in  note  "A,"  sec.  118 
of  5th  ed.  of  Code ;  Burbank  v.  Beack^  15th  Barb.  826 ;  Mass  v. 
Livingston,  4  Coma  208;  Davis  v.  Qarr,  2  Seld.  124, 183.) 

By  the  Court.  Woodruff,  J. — Our  statute  now  provides 
that  every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  (Code,  §  111,)  except  as  provided  in  section 
113,  which  declares  that  an  executor  or  administrator,  or  a  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by  statute 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted ;  and,  byway  of  definition,  it  is  added,  that 
''  a  trustee  of  an  express  trust  shall  be  construed  to  include  a  per- 
son with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another." 

The  question  before  us,  and,  as  we  think,  the  only  question,  is 
whether,  upon  the  facts  stated  in  the  complaint,  the  plaintiff  is  a 
trustee  of  an  express  trust,  or,  in  the  words  above  cited,  whether, 
upon  the  complaint,  the  plaintiff  appears  to  be  a  person  with 
whom,  or  in  whose  name,  the  contract  set  forth  was  made. 
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He  is  named  in  the  contract ;  but  is  the  contract,  in  a  just  legal 
sense,  made  in  his  name  ? 

And  is  the  contract  made  with  him,  or  in.  legal  effect,  with  the 
corporation  for  which  he  was  the  ag^nt  ? 

In  judgment  of  law,  the  acts  of  a  mere  agent  done  openly  and 
avowedly  for  his  principal,  and  on  his  behalf  and  by  his  authority, 
are  the  acts  of  the  principal  only,  and  the  contracts  so  made  are 
the  contracts  of  the  principal.  No  liability  is  thereby  incurred  by 
the  agent,  and  no  rights  are  acquired  by  him. 

And  hence  the  general  doctrine,  that  a  merely  naked  agent 
cannot  sue  in  his  own  name  upon  the  contracts  which  he  makes 
for  his  principal,  or  which  are  made  through  his  agency. 

But  be  may  contract  in  such  wise  as  to  bind  himself  personally, 
and  acquire  the  correlative  right  to  enfbroe  the  contract;  in 
whicb  case,  although  he  have  no  interest  whatever  in  the  sub- 
ject, except  what  arises  out  of  the  contract  itself,  he  may  main- 
tain an  action  thereon.  By  entering  into  the  personal  obligation, 
he  acquires  an  interest  in  the  contract^  and  ceases  to  be  the  mere 
agent  of  his  principal. 

So  in  numerous  cases,  usually  spoken  of  as  exceptions  to  the 
general  rule;  as  where  the  principal  is  not  disclosed,  in  which  case 
the  agent  does,  in  fact,  bind  himself,  and  so  becomes  interested  in 
the  contract,  and  acquires  the  right  to  enforce  it 

So  as  to  an  auctioneer,  an  insurance  agent  effecting  an  insur- 
ance in  his  own  name  for  the  benefit  of  another,  and  a  commission 
merchant,  or  factor,  or  a  person  having  a  lien  upon,  or  special 
property  in,  the  subject  of  the  contract  They  have  long  been 
held  entitled  to  sue  upon  contracts  made  by  themselves  for  their 
principals.  By  the  usages  of  trade,  4nd  in  general,  because  they 
have  an  actual  interest  in  tbe  contract  itself,  or  are  themselves 
bound  for  its  performance,  they  are  permitted  to  sue  in  their  own 
name  for  its  enforcement 

But  clerks,  servants  and  agents  generally,  selling  goods  or  prop- 
erty for  their  known  principals,  and  not  undertaking  themselves 
for  the  performance  of  the  contract,  have  no  interest  therein,  and 
cannot  sue  thereon.  And  yet  it  is  obvious  that,  if  the  mere  form 
of  words  spoken  be  attended  to,  millions  of  property  are  verbally 
sold  by  merchants'  clerks,  acting  in  the  known  exercise  of  their 
authority  as  derks,  in  which  the  name  of  the  principal  is  not,  in 
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temiB,  mentioned,  and  in  which  the  whole  fonn  of  negotiation 
and  promiae  is  in  the  first  and  second  person. 

In  r^ard  to  verbal  contracts,  we  apprehend  that  no  great  doubt 
or  embarrassment  can  arise.  When  the  agent  acts  purely  and 
professedly  as  the  mere  agent  of  another,  words  of  promise  or  un- 
dertaking, by  or  to  the  agent,  will  be  taken  as  by  or  to  the  prin- 
cipal, whether  his  name  be  used  or  not ;  the  agent  will  be  taken  to 
act  in  a  representatiye  character,  and  so  the  words  employed  will 
be  construed  aa^  in  legal  efifect,  used  by  or  to  the  principal  in  his 
proper  person. 

And  this  will  be  the  sole  efiect  and  operation  of  such  a  contract, 
unless  the  agent  has  an  interest  in  the  subject  of  the  contract,  or 
by  express  terms  undertakes  to  bind  himself  in  his  individual  or 
personal  capacity,  and  so  acquires  an  interest  in  the  contract  itsel£ 

And  when  the  contract  is  in  writing,  if  it  appear  on  the  face  of 
the  contract)  that,  although  named  therein,  he  is  mentioned  only 
in  respect  of  his  official  or  representative  character,  and  not  as 
promisee  individually,  the  promise  will  not  be  deemed  made  to 
him.  When  the  promise  is  made  to  him  by  his  name,  without 
further  designation  or  qualification,  purporting  to  be  a  contract 
with  him  personally,  he  may  sue  thereon :  the  contract  is,  in  ev- 
ery just  sense,  made  with  him.  When  he  is  designated  by  name, 
with  the  addition  of  terms  of  office,  or  agency,  which  are  merely 
descriptive  of  the  person,  the  contract  may  still  be  taken  to  be 
with  him. 

But  when  the  terms  are  such,  as  clearly  import  that  the  party 
represented  is  the  intended  recipient  of  the  subject  of  the  promise, 
and  the  designation  of  the  name  of  the  agent  is  qualified  by  terms 
expr^ive  of  the  capacity  or  relation  which  he  bears  to.  such  re- 
cipient, then  the  contract  is  not,  in  a  legal  sense,  with,  nor  in  the 
name  of  the  agent 

In  short,  where  the  agreement  is  in  writing,  it  must  appear  that 
the  agent  is  himself  a  party  to  the  contract 

We  need  hardly  specify  examples  of  promissory  notes  given  to 
agents,  by  name,  without  other  terms  of  description ;  or  promis- 
sory notes  given  to  one  who,  though  named,  has  the  word  cash- 
ier, or  trustee,  or  treasurer,  added  to  his  name.  Numerous  simi- 
lar examples  are  to  be  found  in  the  books ;  and  although  there  is 
not  entire  harmony  of  decision,  it  may,  we  think,  be  taken  as  set- 
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tied,  that  where  the  promise  is  in  the  form  of  a  promissory  note,  if 
it  be  drawn  in  terms  to  the  agent  by  name  only,  or  if  the  designa- 
tion annexed  be  words  of  description  only,  it  may  be  treated  as 
made  with  him  and  in  his  name,  and  he  may  sue  thereon. 

But  where,  on  the  &ce  of  the  note,  it  is  his  official  character 
which  was  alone  in  the  mind  of  the  promisor,  and  contemplated 
in  the  promise,  the  effect  is  otherwise ;  as,  when  the  promise  was 
to  pay  ^'to  th^  treasurer,'*  etc.,  the  plaintiff  though  in  fact  treas- 
urer, could  not  sue,  or  where  the  promise  was  to  pay  to  the  cash- 
ier of  a  designated  bank,  and  so  of  similar  cases  collected  in  Pa- 
ley  on  Agency,  (part  4,  chap.  6,  and  notes  to  Dunlap's  ed.  1847,) 
and  Story  on  Agency,  (§  160,  §  160a,  §§  401,  418-429,)  in  treat- 
ing of  this  subject. 

And  the  cases  most  strikingly  like  the  present  are  in  the  pre- 
cise class  last  defined,  in  which  the  promise  shows,  on  its  face, 
that  the  agent,  though  named,  is  named  in  a  capacity  or  relation 
that  excludes  the  idea  that  the  promise  is  made  to  him  personally. 

They  are  a  note  given  to  one  as  ^'  town  treasurer,"  or  to  a 
"  town  treasurer  and  his  successors  in  office." 

With  these  general  observations,  upon  the  right  of  an  agent  to 
sue,  upon  principles  recognized  before  the  Code,  we  observe, 
further,  that  where  a  contract  was,  in  legal  effect^  made  with  the 
principal,  in  such  sense,  that  the  agent  could  not  sue  thereon,  the 
contract  could  not  be  said  to  be  made  with  the  agent  ' 

And  where,  though  his  name  was  contained  in  the  contract,  it 
was  accompanied  by  such  a  designation  of  the  official  dr  repre- 
sentative character  in  which  he  was  named,  as  promisee,  that  the 
promiae  was,  in  juctgment  of  law,  taken  to  the  principal,  and  not 
to  himself,  then,  and  in  such  cases,  the  contract  could  not  be  said 
to  be  made  in  his  name. 

These  views,  we  think,  are  sustained  and  established  by  numer- 
ous cases,  and  among  them,  from  our  own  State,  see  Harp.  v.  0.9- 
good,  (2  Hill,  219,)  Taintar  v.  Prendergast,  (3  Hill,  72,)  Bayhy  v. 
Ihe  Ommdaga  Co.  Mut,  Ins.  Co.^  (6  Hill,  476,)  OrinneU  v.  Schmidt^ 
(2  Sand.  S.  C.  R.  706,)  Unum  Ind.  R.  Cb.,  v.  Tomlinson,  (1  E.  D. 
Smith,  R  864,)  and  cases  cited,  among  which,  bearing  most  di- 
rectly upon  the  point  now  under  consideration,  are  PiggoU  v. 
Thompson^  (3  Bos.  &  Puller,  147,)  and  Botveny.  Morris,  (2  Taunt. 
874;)  and  see,  also,  SargerU  v.  Morris,  (3  Bam.  A;  Aid.  277,)  QiU 
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more  v.  Pope^  (5  Mass.  491,)  reaffirmed  in  ToamL  aand  &.  Boston 
Turnpike  Co.  y.  Whiting,  (10  Mass.  336.) 

We  most  assame,  thai  the  Legifllatare,  ia  declaring  what  the 
tenns  "  trustee  of  an  express  trust"  should  indnde,  made  use  of 
language  with  a  view  to  its  known  legal  signification. 

That  they  intended,  that  when  the  question  arose— with  whom 
is  the  contract  in  question  made?  we  should  answer  it  in  the  light 
of  past  adjudication,  and  if  the  answer  in  this  par^cular  case,  is, 
with  the  principal,  and  not  with  the  agent;  ll&en,  the  agent  is 
not  a  trustee  of  an  express  trust,  within  the  definition.  And  so, 
if  the  contract  only  refers  to  the  agent  for  the  purpose  of  defin- 
ing the  capacity  in  which  he  acts,  and  not  for  describing  his  per- 
son, as  in  the  cases  above  suggested,  in  which  the  promise  is  taken, 
to  the  principal  directly;  then  the  contract  is  not,  in  a  l^gal 
sense,  made  in  his  name,  and  again,  he  is  not  a  trustee  of  an  ex- 
press trust,  within  the  definition. 

K  these  views  are  correct,  the  demurrer,  in  the  present  case,  is 
well  taken.  .  The  contract,  declared  on,  does  not  import,  that  the 
plaintiff  has  any  interest  in  the  subject  matter  of  the  contract — 
nor  in  the  contract  itself — ^nor  that  he  is  in  anywise  bound  for,  or 
will  be  benefited  by  its  performance ;  it  imposes  upon  him  no 
duty ;  the  promise  contained  in  it  does  not  purport  to  be  made  to 
him  personally — ^it  is  precisely  like  a  promise  to  one,  "  as  town 
treasurer,"  already  referred  to— it  is,  therefore,  a  contract,  not 
with  him,  but  with  his  principal,  and  for  the  reasons  already  men- 
tioned, it  is  not,  in  a  legal  sense,  in  his  name — it  is  only  in  his 
character  as  agent,  and  not  in  his  name  as  a  person,  that  the  con- 
tract is  mad^. 

If  there  was  any  thing  to  be  performed  to  the  defendant,  it  was 
not  by  the  agent  This  is,  we  think,  quite  apparent  Had  the 
contract  been  subscribed  by  the  plaintiff,  in  terms,  "as  such 
executive  agent,  etc.,"  it  would  have  been  no  more,  and,  we 
think,  no  less  obvious,  that  the  stock  which  the  defendant  was  to 
receive,  was  to  be  issued  to  him  by  the  corporation  represented, 
for  the  purposes  of  the  contract,  by  the  plaintiff. 

In  this  aspect  of  the  case,  the  contract  was  between  the  defend- 
ant and  the  corporation :  the  defendant  was  to  pay  his  subscription 
notes,  and  the  corporation  were  to  issue  to  him  stock  for  the 
amount  thereo£ 
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And  we  feel  no  hesitation  in  saying,  that^  upon  issuing  and 
tendering  to  him  the  stock,  the  corporation  <!onld  maintain  the 
action  on  his  promise ;  and,  we  .think,  that  upon  the  principles 
above  suggested,  the  plaintiff,  the  merely  naked  agent  of  the  cor- 
poration, cannot 

K  there  waa  any  room  for  doubt  upon  the  question,  whether^ 
upon  the  face  of  the  notes  sued  upon,  any  implied  obligation  could 
arise,  if  unexplained,  binding  the  plaintiff  to  deliver  the  stock, 
and  so  giving  to  him  such  an  interest  in  the  contract  as  might 
enable  us  to  treat  it  as  made  with  him,  the  pleader  seems  to  us  to 
have  carefully  excluded  any  such  possible  implication,  or  any 
construction  other  than  that  the  plaintiff  is  the  naked  agent  of  the 
corporation,  by  the  other  averments  of  his  complaint 

He  avers,  that  the  defendant  applied  to  the  plaintiff^  acting  as 
agent,  and,  as  such,  authorized  to  receive  subscriptions,  and 
authorized  to  subscribe  the  defendant's  name  in  the  books  of  the 
company,  as  a  subscriber  for  the  stock ;  that  the  notes  were  sub- 
scription-notes, made  and  given  for  the  shares  taken  by  the 
defendant  in  the  company ;  that  the  plaintifE)  as  such  agent, 
caused  the  defendant's  name  to  be  entered  in  the  books  of  the 
company,  as  a  subscriber,  for  the  amount  designated,  and  caused 
certificates,  in  the  usual  form,  to  be  issued  by  the  company  to 
him.  The  promise  of  the  defendant  being,  to  pay  to  the  plaintiff, 
as  such  agent,  completes  a  transaction  in  which,  as  it  seems  to  us, 
the  whole  consideration,  and  the  whole  obligation  and  duty,  are, 
as  matter  of  law,  between  the  defendant  and  the  corporation, 
respectively  and  reciprocally ;  that  the  plaintiff  is  in  no  sense  a 
trustee,  or  any  thing  but  the  mere  instrument  through  whom  an 
immediate  and  direct  legal  title  passed  to  the  corporation,  which 
he  represented  as  their  naked  agent,  not  acting  or  professing  to 
act  in  his  own  name. 

The  order  appealed  from  must  be  reversed,  and  judgment  or- 
dered for  the  ddendant,  on  the  demurrer ;  but  with  leave  to  the 
plaintiff  to  amend,  within  twenty  days,  on  payment  of  costs.  Costs 
of  the  appeal  may  abide  the  event  of  the  suit 

Ordered  accordingly. 

B.— n.  81 
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Bespondenty 


Insubangs  Co.,  Defendants  and  Appellants. 

1.  WImb,  fai  an  Mtion  upon  •  poliej  of  iiuanine^  againai  Iom  or  damage  hj  fire^ 
.  Hm  anawer  admht  a  ]o«^  Viit  not  to  the  amount  dakned,  and  Mta  op  groandi 
of  daltnea,  and  •  wlbreaae  la  ordered^  "  only  to  aaoeftain  and  dBtoininatha 
amooat  of  any  lorn  imtainad  by  tbe  plaintiil^  for  the  reaoTciy  of  whioh  tneh 
action  ii  brongfat^"  and  raeh  referea  ezeontee  the  order  and  report!  the  amoimt 
of  ineh  loH^  and,  on  a  subsequent  trial  of  the  action,  his  report  is  read  in  eri- 
denca  wtthont  oligeetkn,  and  a  Terdiot  passes  for  the  plaiatUT;  the  defendant^  ob 
an  appeal  from  tha  jadgmeat^  eannot  ravianr  the  aeevaey  of  tha  f«fw«a% 
dadrion,  aa  to  tha  amoont  of  sneh  loss^  nor  in  respect  to  the  admission  or  r^(aa> 
tion  of  evidence,  on  the  proceedings  before  him,  as  such  referee. 

&  It  seems  that  the  report  might  haye  been  czoepted  to^  and  rcTiewed  on  a  ipedal 


(Bala  SS,  of  tha  Boles  adopted  in  Aagwt^  ISiS,  prsasilbas  tha  mode  of  rwiav- 
ing  snah  a  report) 

(Before  Homun  and  Fmvonr,  J.J.) 

Heard,  January  M;  decided,  February  •»  18M.) 

Thb  plaintiff  bringi  this  action  upon  a  policy  of  insmanoe 
dated  the  29th  of  September,  1864,  by  which  the  defendants 
inaoied  the  plaintiff  against  loss  or  damage  by  fire,  in  respect  to 
certain  property  described  in  the  policy.  The  complaint  states 
the  execution  and  ddiveiy  of  the  policy,  its  date  and  terms,  and 
alleges  a  loss  by  fire^  the  performance  by  the  plaintiff  of  all  the 
conditions,  on  his  part,  contained  in  the  policy,  and  prays  jndg- 
inent  for  $600,  the  whole  sum  insored,  with  interest  and  costs. 
.  The  answer,  among  other  things,  admitted  a  loss,  bat  alleged 
that  it  did  not  exceed  $40.  There  was  served,  with  the  answer^  a 
^tten  offer,  that  the  plaintiff  might  take  judgment  fi>r  $826  and 
costs. 

The  action  being  at  issue,  it  was,  by  an  order  of  the  C!ourt^ 
dated  the  16ih  of  December,  1866,  referred  to  A.  J.  Perry,  Esq., 
as  sole  referee,  ^'only  to  ascertain  and  determine  the  amount  of 
any  loss  sustained  by  the  plaintiff  for  the  recoyery  of  which  this 
action  is  brought" 

The  referee  made  aiepcnl^  dated  tiie  id  of  August,  1866^  which 
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oontained  the  teatimonj  taken^  and  proceedings  had  before  him 
on  the  referraoe,  and  in  said  report^  reported,  '^  that  ^the  amount 
of  the  loss  sustained'  by  the  plaintiff,  for  the  recoTeiy  of  which 
this  action  is  brought,  is  the  sum  of  four  hundred  and  one  dollars 
and  seventy-four  cents." 

The  action  was  tried  on  the  11th  of  Februaij,  1857,  before  Mr. 
Justioj  Woodruff  and  a  jury.  On  the  trial,  it  was  admitted,  that 
a  fire  occurred,  as  alleged  in  the  complaint,  and  that  the  requisite 
prelimiuary  proofr  wiere  furnished  in  due  season.  The  plaintiff 
then  read,  in  evidence,  the  application  for  an  order  of  reference ; 
the  order  of  reference  to  Mr.  Perry,  and  his  report  as  such  referee. 
No  objection  was  made  to  the  reception  of  either  of  these  items 
of  evidence,  to  establish  the  amount  which  the  plaintiff  was  en- 
titled to  recover,  if  he  was  entitled  to  any  recovery  herein. 

The  defendants  then  introduced  witnesses  to  establish  certain 
grounds  of  defence,  stated  in  their  answer,  which,  if  established, 
would  show  that  the  defendant  was  not  entitled  to  recover  at  all, 
under  the  policy. 

The  printed  case^  afker  sfiating  the  proceedingB  had,  and  evi- 
dence given  on  the  trial,  adds,  "  that  the  case  was  then  submitted 
to  the  jury,  who  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$167.98,  (amount  of  report  of  refere^  and  interosty)  to  set  asfde 
which  v^ict  this  case  was  made." 

The  case  contains  no  requests  to  charge,  nor  exceptions  to  the 
charge  made^  nc»r  does  it  state  what  charge  was  made. 

Judgment  was  entered  in  fever  of  the  plainti£E|  fer  the  amount 
of  the  verdict,  with  costs ;  and  tiie  defendant  appealed  from  ibm 
judgment,  to  the  General  Term,  by  a' notice  of  i^peal,  dated 
February  18, 1867. 

On  the  aoth  of  February,  1867,  the  defendants'  attorney  served 
on  the  plaintiff's  atteniey  a  notice,  (exclusive  of  its  tide,)  in  these 
words,  via.  :— 

*'8ir,-^Please  to  take  notiee,  that  the  defendan^i  bereih  except 
to  the  report  of  A.  J.  Perry,  Esq.,  referee,  as  liidlowB:*-- 

'^Ist  That  they  except  to  the  finding,  that  tiie  damage  to  the 
626i  pairs  of  window-shades  by  the  fire,  is  tiie  sum  of  $848.66. 

"2d.  That  they  except  to  tiie  finding,  tibat  the  amount  of  the 
loss  sustained  by  the  plaintiff,  for  the  recovery  of  which  this  ao* 
lion  is  brought,  is  the  sum  of  $40L74. 
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"8cL  Thai  they  except  to  so  much  of  the  finding  of  the  lefisree 
as  relates  to  damage  of  window-fihades,  upon  the  ground  that  the 
pkintiff  had  no  insorable  interest  in  sodi  window^shades.  That 
he  suffered  no  damage  to  sach  window-shades,  and  that  he  had  no 
sach  interest  in  said  shades  as  was  insured  in  the  policy  upon 
which  this  suit  is  brought  PuBT  k  Nichols, 

"February,  20, 1857.  Deftf  Att'ya'» 

d  A.  NichoU^  ft>r  the  appellants,  insisted  upon  his  right,  on  this 
appeal,  to  have  the  matters  enumerated  in  his  exceptions,  contain- 
ed in  the  paper  of  the  20th  of  Feb.,  1857,  considered  by  the  Court 
at  General  Term,  and  also  his  ri^t  to  review  exceptions,  taken 
by  him  to  decisions  of  the  referee,  in  excluding  and  admitting  ev- 
idence on  the  proceedings  had  bdbre  such  rrferee. 

ft 

C.  A.  Jiatfj  for  reqx>ndent. 

By  the  Coubt.  Piebrsfont,  J. — ^This  is  an  appeal  from  a 
judgment  against  the  defendants,  entered  upon  the  verdict  of  a 

On  the  15th  of  December,  1855,  at  Special  Term,  an  order  was 
made  in  this  action,  that  it  "be  referred  to  A.  J.  Perry,  Esq.,  of 
the  dty  of  New  York,  counsellor*at-law,  as  sole  referee,  only  to 
ascertain  and  determine  the  amount  of  any  loss  sustained  by  the 
plaintiff,  for  the  recovery  of  which  this  action  is  brought" 

In  August,  1856,  the  referee  made  his  report,  finding  the 
amount  of  the  loss  to  be  $401.74. 

The  cause  was  tried  in  February,  1857.  Upon  the  trial,  the 
referee's  report  was  read  in  evidence,  together  with  proofe  of  the 
fire,  eta  The  jury  found  for  the  plaintiff  the  amount  reported 
by  the  referee.  Upon  their  verdic^  judgment  was  entered,  Feb. 
15th,  1857.  On  the  20th  of  the  same  month  exceptions  were 
filed  to  the  rrferee's  report  The  evidence  taken  on  the  reference 
is  printed  in  the  case,  though  it  does  not  appear  to  have  been  be- 
fore the  Court  at  the  triaL  The  defendants  now  seek,  at  General 
Term,  on  appeal  from  the  judgment,  to  review  the  referee's 
qpecial  report  This  is  not  correct  practice.  The  time  to  object 
to  the  report  was  before  it  was  read  to  the  jury ;  it  might  have 
been  excepted  to,  and  reviewed  <»i  special  motion.    The  Code 
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(sec.  469)  proyides  that  the  roles  and  practice  of  the  Court  in 
dyil  actions^  not  inconsistent  "with  this  Act,  shall  continue  in  foroei 
subject  to  the  power  of  the  respective  Courts. 

The  mode  which  the  Code  prescribes  for  reviewing  the  report 
of  a  referee,  upon  an  appeal  from  the  judgment  entered  on  it^ 
is  not  applicable  iio  a  spedal  report  of  this  kind. 

None  of  the  exceptions  taken  to  the  ruling  of  the  Judge  on 
the  trial  were  weU  taken,  and  upon  them  them  the  counsel 
seemed  to  place  no  reliance. 

The  judgment  must  be  affirmed  with  costs. 

Affirmed  accordingly 


Edoab  M.  Bbown  v.  Elisha  E.  MoBaAN,  John  Gbiswold, 

Edwabd  G.  Tinker  and  others. 

1.  Under  «  eontraet  for  th«  bnUding  of  «  veael,  the  ownership  continues  in  the  oon- 

traetor  nntSl  the  reeiel  ii  completed  nnd  delivered  to  the  pftrty  for  whom  ihe  It 

hvSLk 
a.  The  same  rale  npplies  where  (he  eontnot  limits  the  building  to  "  the  hull,  span^ 

top  iron  work  and  cabin,*  for  a  sum  specified,  "  payments  to  bo  made  as  the 

work  progressesL* 
S.  When  a  ship  is  bulk  by  the  oontraetor,  under  sneh  an  agreement,  the  party  fat 

whom  she  is  built^  is  not  responsible  to  a  third  person  for  materials,  or  articles 

used  in  the  constraction  of  the  hull  of  the  ship,  which,  by  the  contract^  the 

contractor  was  bound  to  provide  and  use  therein. 

(Before  HomfAW  and  PnEBUPOMT,  J.  J.) 

Heard,  Jan.  11th;  decided,  Feb.  18th,  1858. 

a 

This  action  comes  before  the  Court  at  General  Term,  upon 
questions  of  law,  arising  at  the  trial,  which  were  there  ordered  to 
be  heard,  in  the  first  instance,  at  the  General  Term. 

The  cause  was  tried  on  the  17th  and  18th  day  of  December, 
1866,  and,  at  the  close  of  the  plaintiffs  testimony,  the  complaint 
was  dismissed.  The  only  exception  which  the  case  presented  for 
consideration,  material  to  the  review  had  in  the  General  Term, 
was  the  plaintiff's  exception  to  the  order  of  the  Court  dismissing 
the  complaint. 
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It  woold  seem,  from  the  opinion  of  ike  Ooort  at  Oenend  Tenn, 
that  the  Court  deemed  the  following  &etB  eBtaUidied  by  the 
testimony,  viz. : — 

That,  on  the  20th  of  May,  1854,  the  deiendaot  Joim  Oriavrold 
entered  into  a  contract  with  Jacob  A.  Weitervelt^  ahip^batlderi 
which  was  expreased  in  writing,  as  follows  :«^ 

<<New  YoREf  SOA  May,  1864 

"  Mr.  John  Griswold :  Sir, — ^I  offer  to  build  the  hull,  spars,  top 
iron  work,  and  a  cabin  forty  feet  long,  of  a  ship  of  the  following 
dimensions,  viz. :  Two  hundred  and  five  feet  keel ;  forty-one  feet 
beam,  moulded ;  twenty-eight  feet  deep ;  to  have  three  entire 
decks ;  the  materials  and  workmanship  to  compare  fiivorably  in  all 
respects,  as  well  in  quality  as  quantity,  with  the  best  modem  ships 
I  have  heretofore  built  for  the  London  line  of  packets  or  other 
ships,  for  the  sum  of  seventy  thousand  dollars :  payments  to  be 
made  as  the  work  progresses.    Bespectfully  yoora^ 

"(Signed)  Jacob  A.  Wsstebvslt. 

"  I  accede  to  the  above  proposition. 

^'Jultf  20ihf  1854"  JoHK  Qbjswolsk'' 

During  the  progress  of  the  work,  the  defendant  Ed?rard  O. 
Tinker,  who,  on  the  completion  of  the  vessel,  became  the  captain 
or  master  thereof,  was  on  board,  exercising  a  sup^riaion  cnrer  the 
work,  and  giving  directions  in  relation  thereto. 

The  plaintiff  is  a  brass  and  copper  founder.  Orders  were  given 
to  his  employee  (his  pattern-maker)  to  be  at  the  ship-yard  of 
Westervelt^  to  see  Captain  Tinker.  By  whom  the  oniers  were 
left,  and  by  whose  authority  (hey  were  given,  does  not  appear. 
The  pattern-maker  attended,  took  the  dimensions,  etc.,  under  the 
orders  of  Captain  Tinker,  and  various  work  was  done^  and  mate- 
rials were  supplied  by  the  plaintiff,  which  were  used  on  the  hull 
of  the  vessel. 

He  also  fhmished  other  copper  work,  as  the  building  and 
completion  of  the  vessel  progrmed,  whieh  was  not  used  in  or 
applied  to  the  hull,  but  which  was  ccmfessedly  not  within  the 
contract  of  Westervelt 

The  supervision  and  directions  given  by  Captain  Tinker  axe 
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demribed  by  ikt  witness  thus:  ''  He  ordered  the  work  done  as 
captains  turaally  order." 

The  work  and  materials  were  charged  bj  the  plainliff  to  *^  the 
«hip  Palestine  and  6wner,"  ihat  being  tiie  name  which  the  new 
yessel  received. 

As  the  work  was^  from  time  to  time,  deHyered  bj  the  plaintiiF, 
be  took  receipts  for  the  goods  delivered.  These  receipts  were 
nearly  all  of  them  signed  by  the  son  and  partner  of  the  contractor, 
(J.  A.  Westenrelt^)  or  by  his  foreman,  or  by  other  persons  in  the 
said  Westervelt's  employ. 

One  receipt  was  signed  "J.  A.  W.,  for  John  Griswold ;"  one 
"J.  A.  Westervelt^  for  owners  of  ship  Palestine;"  one,  "J.  A. 
W.,"  without  any  addition,  and  one  **E.  G;  Tinker.'' 

The  plaintiff's  SiCconnt,  as  entered  in  his  books,  amounted  to 
£1708.22 ;  and  the  first  items  were  charged  under  date  of  Feb. 
10th,  1864,  and  the  last^  August,  24th,  1854. 

The  whole  bill  was  rendered,  and  became  the  subject  of  discus- 
sion between  the  defendant  Morgan,  (who,  at  that  time,  was 
acting  for  the  defendant  John  Griswold,)  and  the  contractor, 
Westervelt  Mr.  Griswold  refused  to  pay  the  whole  bill,  insisting 
ihat audiof  the  worit  and  materials  as  wcDt  into  the  hull  of  the 
ressel  were  not  chargeable  to  him,  nor  ordered  by  him ;  that,  in 
respect  to  any  work  or  materials  in  the  hull  of  the  vessel,  they 
were  included  in  his  contract  with  Westervelt ;  and  that  Captain 
Tinker's  supervision,  of  the  progress  of  the  work,  was  only  for  the 
purpose  of  seeing  that  the  work  was  |)roperly  done,  as  the  con- 
tract  required. 

On  behalf  of  Mr.  Griswold,  Capt  Morgan,  on  his  examination 
of  the  bill,  selected  certain  of  the  charges,  viz. :  "  for  yellow 
metal  or  coppering,"  which,  it  was. conceded,  were  not  embraced 
in  Westervelt's  contract,  amounting  to  $^7.02,  and  for  those  the 
plaintiff  was  paid  by  John  Griswold. 

The  vessel  was  built  for  John  Griswold  alone,  the  other  defend- 
ants having  no  interest  therein  at  the  time.  After  her  completion, 
the  other  defendants,  respectively,  purchased  from  John  Griswold 
a  share  or  part  of  the  Teasel. 

John  Griswold  paid  to  Westervelt  the  whole  amount  due  to 
him  upon  hisoontract^  above  set  f<»rth. 

The  residue  of  the  plaintiff's  account  not  being  paid,  the  plain- 
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tiff  commenoed  this  action,  not  only  against  John  Griswoldi  fi>r 
whom  the  ship  waa  built,  but  against  the  other  persons  who  aftei^ 
wards  purchased  shares  or  parts  thereof 

It  was  claimed  on  the  trial,  not  only  that  ndther  of  the  defend- 
ants were  liable,  because  the  work  and  materials,  not  paid  for  by 
Griswold,  went  into  the  hull  of  the  vesBel,  and  were  embraced 
within  Westervelt's  contract;  and  that  he,  Oriswold,  never  purchase 
ed  or  ordered  any  of  them,  nor  authorized  their  purchase  on  his 
account  or  credit ;  but  that  the  other  of  the  defendants  had  no 
interest  at  all  at  the  time,  and  were  not  liable ;  and  also,  that  the 
action  being  joint,  no  recovery  could  be  had,  in  this  action,  even 
if  Oriswold  could  be  held  liable. 

The  complaint  was  dismissed,  and  the  questions  of  law  were 
ordered  to  be  heard  at  General  Term,  as  above  stated. 

James  W.  Gerard^  for  the  plainti£ 


Wm.  M.  EvarU^  for  the  defendants. 

By  th£  Coubt.  Hoffmah,  J4 — ^There  is  no  evidence  in  the 
case,  and  none  was  offered,  which  would  tend  to  render  either  of 
the  defendants  liable,  except  Tinker  and  John  Oriswold. 

As  to  Oriswold,  there  is  no  testimony  of  his  ordering  the  arti- 
des,  either  personally  or  through  an  agent.  There  is  no  proof  of 
the  plaintiff  intending  to  charge  him,  or  furnishing  the  supplies 
upon  his  credit 

The  contract  betweetn  him  and  J.  A.  Westervelt  brings  the  case 
within  the  authority  oi  Andrews  v.  Durani,  (1  Keman's  Bep.  85.) 
The  ownership  of  the  vessel  was  in  Westervelt^  until  she  was 
completed  and  delivered. 

It  is  true,  that  this  contract  did  not  comprise  the  construction 
of  the  whole  vessel ;  it  did  embrace  the  hull,  spars,  top  iron  work 
and  cabin.    All  the  materials  sued  for  went  into  the  hulL 

There  may  arise  a  case,  in  which  a  building  contract  is  limited 
to  so  small  a  part  of  the  vessel  as  to  create  an  exception  to  the 
rule  of  Andrews  v.  Durante  as  where  the  materials  could  not  have 
been  employed  in  the  portion  embraced  in  the  contract;  but^ 
whatever  be  the  rule  to  be  adopted  in  such  a  case,  the  present  is 
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not  of  that  oharaeter.  The  materials  fornished  went  into  the  hull, 
which  Westervelt  was  to  bnild. 

His  own  opinion,  therefore,  that  they  were  not  to  be  sapplied 
bj  him  within  his  contract^  is  immaterial,  and  his  opinion  is  coun- 
terbalanced by  that  of  Captain  Morgan. 

We  consider  it  to  be  clear,  that  no  case  has  been  made  out 
against  the  defendant  Griswold. 

As  to  the  defendant  Tinker,  he  was  neither  owner  nor  mastcTi 
nor  was  the  credit  given  to  him,  nor  did  the  plaintiff  ever  indi- 
cate, until  suit  brought)  an  intention  to  charge  him.  Indeed,  the 
testimony  only  proves  that  he  directed  where  the  materials  were 
to  be  used,  their  size  and  fitting — ^not  that  he  ever  ordered  them. 

The  plaintiff  has  fiEuled  to  make  out  a  case  against  either  of 
these  defendants.  It  is  needless^  therefore,  to  consider  the  point 
raised  by  the  defendants'  counsel,  that  the  misjoinder  of  the 
other  defendants,  against  whom  there  was  not  the  least  evidence, 
justified  a  nonsuit  as  to  alL  We  apprehend,  however,  that  he 
is  wrong,  and  that  a  joint  action  against  any  number  may  be 
sustained  upon  the  evidence,  as  to  one  or  more,  and  fail  as  to  the 
rest    (1  Eeman,  294;  6  Duer,  828;  16  Barbour,  624.) 

The  judgment  will  be  for  the  dismissal  of  the  complaint  with 
costs. 


FiSLDiKos,  Plaintiffii  and  Appellants,  v.  J.  T.  Mills^  Bespondent 

1.  When  a  meehaolo,  in  the  oonrse  of  his  hnaineMy  makes  repaint  upon  an  agre^ 
ment  to  give  credit  for  a  stipnlated  time,  he  has  no  lien  npon  the  article  so  re- 
paired for  the  yalue  of  raeh  repaim  If  the  person,  for  irhom  they  are  made, 
becomes  insolvent,  before  the  article,  so  repaired,  goes  ont  of  the  posssssion  of 
the  mechanic,  the  Utter  cannot  assert  a  Uen  on  account  of  snch  intenrening 
insolvency. 

S.  There  is  a  marked  dUFerence,  in  some  respects,  between  the  right  of  stoppage, 
in  trmmiu,  and  that  of  a  mechanic  to  detain.  Insolvency  alone  creates  tiie 
former.  The  common-law  right  of  a  mechanic  to  detain,  arises  and  exists,  as 
well,  against  a  solvent  as  an  insolvent  employer.  Neither  the  solvency  nor  the 
insolvency  of  the  latter  can  be  deemed  an  element  in  the  creation  of  the  ri^t 
of  Uen  which  exists  in  ikvor  of  the  mechanic 

S.  When  a  defendant>  before  answering,  serves  an  offer  that  the  plainti£b  may 
take  jndgmenty  for  a  snm  named  with  oosts»  which  offer  is  not  accepted,  and 
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•abteqiiMtly  p«to  in  mi  ft»nr«r  wUah  m*  oaly  aoirtrorwto  ib«  MiMMnt  ioM, 
upon  the  pUintifii'  oftOM  of  action,  but  Mto  up  ft  MWitor-elftiovftad  tliA  phfatift 
reooTer  the  predie  sum  offered  a&d  ft  jadgment  that  the  defendant  b  entitled 
to  nMhtg  upon  his  ooanter-elaim,  they  reoorer  a  more  &Torable  Jadgment 
than  thai  offered,  and  the-  defendant  te  Mt  antilled  to  eoifa^  aa  a  matter  of 
lights  from  the  time  of  meh  oibr. 

(Before  BoawoBn  A  Woodmhv,  J.  J.) 

Heard,  Dee. 'Tth,  186'r ;  deoid^  FeK  SVth»  1818. 

In  thiB  acdoiv  George  and  Bobert  Kelding  are  the  plaintiA^ 
aad  J.  Daremus  Milk  and  Jolm  T.  Milk  are  the  drfendanta 
It  00III6B  befaore  the  Ooiurt|  at  Gteaenl  Term,  oa  an  appeal  bj  the 
pkintifb  from  the  judgment  entei«d  heFein  on  the*  report  of 
Stephen  P.  Nash,  refeiee.  It  was  commenced  in  September, 
1866.  The  complaint  states,  in  sabstanee,  Fmt^  that  the  plaintiffii 
are  mannfactnrcrs  of  stages,  nnd^  the'firm  of  ^^  Fielding  Brothers." 
On  the  first  of  May,  1866,  J.  D.  Mills  sent  to  them  six  stages,  or 
mnnibnses^— their  licensed  numbers  being;  666, 667, 668, 669, 660 
and  561— with  .orders  to  put  them  in  complete  repair,  aoeording 
to  directions  then  giiren.  They  received  them,  and  progressed 
diligently  with  the  repairs,  until  the  11th  of  June,  1866,  when 
J.  T.  Milk  told  them  he  had  bought  the  stages,  and  to  finish 
them ;  which  they  proceed^  to  do,  until  the  18th  of  June,  1855, 
when  tie  told  them  he  would  not  be  accountable  for  further  work 
or  repairs,  except  upon  the  stage  No.  661,  which  he  ordered  to 
be,  and  which  they  finkhed. 

SeamcL  When  told  on  the  llih  of  June,  1855,  by  John  T., 
that  he  had  bought  the  stages,  the  value  of  the  repairs  done,  in* 
duding  work  and  materials,  was  $860— of  that  done  after  J.  T, 
Milk  ordered  the  plaintiffi  to  proceed,  was  $324.88 — ^making  a 
total  of  $118488. 

JJnrtL  Since  the  18th  of  June,  1866,  plaintifS^  demanded  pay- 
laent  of  the  defendants  of  tiie  $1184.88,  which  they  n^lect  and 
refuse  to.  pay. 

Fourth.  The  plaintiff  daim  a  lien  on  the  stages  for  the  whole 
amount^  have  offered  to  give  them  up  on  being  paid,  and  have 
requested  the  defendants  to  take  them  and  pay  the  bill. 

M/lh.  The  plaintiff  cannot  render  their  lien  effectual  without 
the  aid  of  the  CSourt^  as  one  of  equity.  They  ai^  a  judgment 
that  the  d^endanta  pay  the  $1184»38y  with  interest  fixHn  the  18th 
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<^  Jane,  1856,  and  costs,  by  a  day  to  be  named,  or  in  de&uH 
thereof,  that  the  stages  be  sold,  and  the  [(roeeeds  applied  to  pay 
the  same. 

John  T.  Mills,  before  answering  the  complaint,  served  &  written 
offer,  dated  the  22d  of  October,  1856,  that  judgment  might  be 
taken  against  him  for  $276,38,  with  interest  £rom  the  18th  of 
June,  1866,  and  the  costs  of  the  action,  on  condition  that  the 
plaintiffs  delivered  the  stages  to  him.  The  plaintifib  did  not 
accept  the  offer. 

John  T.  Mills  answered  aepaiately,  by  an  answer,  verified  on 
the  19th  of  November,  1866>  denying  that  he  excepted  stage  Ka 
661,  from  any  directions  or  declarations  made  on  the  18th  of 
June,  1866.  The  answer  denies,  that  lie  ordered  that  finished ; 
or  that  the  repairs  up  to  the  lltfi  of  June,  weie  of  line  value  of 
$860 ;  or  that  the  value  of  those  done  at  his  request  wius  $334.38. 
It  denies,  that  plaintifb  have  any  lien  upon  said  stages,  except  for 
the  value  of  the  woric  done  at  his  request  It  then  '^  denies  all 
the  allegations  of  the  complaint,  which  are  inconsistent  with  iinB 
answer."  It  then  avers,  that  on  the  11th  day  of  June,  1866,  J. 
T.  and  J.  D.  Mills  called,  together,  on  the  plainiifGs,  and  told 
them  J.  T.  Mills  had  bought  the  stages ;  ind  the  plaintiffs  then 
agreed  to  look  to  J.  D.  Mills  for  the  v%lue  of  the  work  then  done, 
and  waived  any  lien  they  had  therefor^  and  thereupon  J.  T.  Mills 
requested  them  to  go  on  with  the  repairs  as  then  specified,  and 
charge  the  future  work  to  him. 

He  never  agreed  to  pay  for  the  work  done  for  J.  D.  MiUs;  and 
"  it  was  solely  in  consequence  of  plaintifis  agreeing  fto  look  to 
aaid  J.  D.  Mills,  for.  the  value  thereof,"  that  J.  T.  Mills  ordered 
ihem  to  go  on  with  the  repairs;  and  otherwisei  he  would  not  have 
given  said  orders. 

*  A  few  days  after  thal^  plaintiffi  told  him  they  did  not  intend 
to  keep  said  agreement,  and  should  daim  and  enforoe  their  lien; 
whereupon  he  absolutely  ordered  them  to  desist  from  further  r&^ 
pairs,  and  informed  them,  he  would  not  be  responsible  £>r  future 
repairs,  which  orders  and  conversatioDs,  are  the  same  as  those 
mentioned  in  the  complaint,  but  there  inaeourately  stated. 

Afterwards,  and  before  suit  brought,  he  applied  to  plaintiffii  for 
their  bill  of  work  done  at  his  request;  offered  toipay  i%  if  they 
would  give  up  the  eteges^  and  is  now  seady  to.  do  so.    They 
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neglected  to  famish  sucli  a  bill  or  to  state  its  amoant,  and  re- 
fbsed  to  accept  his  ofEer.  It  then  states^  by  way  of  counter-claim, 
that,  on  the  11th  of  June,  1865,  he  was,  and  since  has  been,  run- 
ning a  line  of  stages,  and  all  tfa«  time  needed  those  detained  by 
the  plaintiffi,  and  has  suffered  damage,  by  their  refusal  to  keep 
their  agreement  or  to  give  up  the  stages,  to  the  amount  of  $15 
per  day ;  and  for  the  amount  of  such  damage  asks  judgment 

It  also  asks  judgment^  that  the  complaint  be  dismissed  and 
the  stages  be  delivered  to  him,  on  his  paying  the  value  of  the  re- 
pairs done  at  his  request,  up  to  the  time  he  ordered  them  to  stop 
repairing — first  deducting  the  damage  to  John  T.  Mills,  by  reason 
of  their  refusal  to  give  up  the  stages ;  and  if  such  damages  ex- 
ceed the  value  of  such  repairs,  then  a  judgment  against  the  plain- 
tifGi,  for  the  excess,  with  costs. 

The  plaintifGs  replied  to  the  answer,  putting  at  issue  its  allegsr 
lions  constituting  a  counter-claim. 

The  action  was  referred  to  the  referee,  to  hear  and  decide  the 
whole  issue  therein.  His  report,  exclusive  of  the  title  of  the  ac- 
tion and  its  recital,  reads  as  follows,  viz. : — 

'*  That  on  or  about  the  first  day  of  May,  1855,  the  defendant^ 
J.  Doremus  Mills  sent  to  the  factory  of  plaintiff  six  stages,  be- 
longing to  him,  and  employed  them  to  put  the  same  in  repair,  as 
particularly  stated  in  the  complaint ;  that  plaintiff  received  the 
said  stages,  and  proceeded  to  repair  the  same,  until  the  11th  day 
of  June,  1855,  when  they  were  notified,  by  the  defendants,  that 
the  said  John  T.  Mills  had  purchased  the  said  stages  from  the 
said  J.  Doremus  Mills ;  that  thereupon  the  said  J.  Doremus  Mills 
directed  the  price  of  the  work  already  done  to  be  charged  to 
him;  and  the  said  John  T.  Mills  employed  the  plaintifib  to  pro- 
ceed with  the  work  on  said  stages,  which  they  did,  until  the  18th 
day  of  June,  1855,  when  the  said  John  T.  Mills  directed  the  said 
work  to  be  stopped ;  that  the  value  of  the  work  and  repairs  done 
on  the  said  stages,  prior  to  the  sale  of  the  same  to  the  defendant 
John  T.  Mills,  was  eight  hundred  and  sixty  dollars ;  that  the  said 
work  was  done  for  J.  Doremus  Mills,  upon  a  credit  of  four 
months;  that  the  value  of  the  work  done,  subsequent  to  the  sale 
to  the  defendant  John  T.  Mills,  was  $276.88,  and  said  work  was 
done  without  credit  to  be  given  therefor;  that  the  plaintiff  did 
not,  on  the  11th  of  June,  1855,  or  at  any  other  time  after  the  sale 
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of  said  stages  by  him,  agree  to  look  to  J.  Doremas  Mills  for  the 
value  of  the  repairs  then  done  upon  them,  and  waive  any  lien 
they  might  have  had  upon  them ;  that  on  or  about  the  first  day 
of  September,  1866,  and  before  the  commencement  of  this  action, 
the  defendant  John  T.  Mills  demanded  the  possession  of  said 
stages^  stating  his  readiness  to  pay  the  amount  of  such  repidrs  as 
had  been  done  at  his  request ;  that  the  pUdntiflb  claimed  to  retain 
the  said  stages,  and  declined  to  furnish  said  defendant  with  a  bill 
of  said  last-mentioned  repairs,  distinct  horn  the  other  repairs 
which  had  been  put  upon  said  stages ;  that  on  the  said  11th  day 
of  June,  18^6,  when  ^e  plaintiflGs  were  informed  of  the  sale  of 
said  stages,  said  J.  Doremus  Mills  was  insolvent,  and  on  that  same 
day  made  a  general  assignment  for  the  benefit  of  his  creditorSi  of 
which  the  plaintiffs  were  informed  before  the  said  18th  day  of 
June,  1866,  when  the  said  work  was  stopped ;  that  the  plainti£b 
have  furnished  standing-room  and  storage  for  the  said  stages,  since 
the  said  work  was  stopped,  and  that  the  value  of  such  storage,  up 
to  the  date  of  this  my  report,  is  two  hundred  and  eighty«eight 
dollars. 

"  And  I  further  report,  that  I  find  and  decide,  as  matter  of  law, 
that  the  plaintiSs  had  not,  at  the  time  this  action  was  commenced, 
any  lien  upon  the  stages  mentioned  in  the  complaint,  for  the  work 
and  repairs  done  upon  them  for  the  defendant  J.  Doremus  MiUs^ 
prior  to  the  sale  to  the  defendant  J.  T.  Mills,  although  at  the  time 
of  such  sale,  and  before  the  completion  of  said  work,  the  said  J. 
Doremus  Mills  had  became  insolvent — such  work  having  been 
done  upon  a  credit  of  four  months  from  its  completion,  to  be 
given  therefor. 

'*  That  the  plaintifEs  had  a  lien  upon  said  stages,  for  the  subsequent 
work  done  upon  them,  by  direction  of  defendant  John  T.  Mills. 
.  ''  That  the  demand  of  said  stages  by  said  defendant^  and  his  ez« 
pressed  readiness  to  pay  for  such  work,  was  not  a  sufficient  tender 
to  discharge  such  lien,  which,  therefore,  remained  in  full  force 
when  this  action  was  conunenoed. 

"  That  the  plaintifEs  are  not  entitled  to  recover  in  this  action  lor 
the  storage  of  said  stages. 

''  That  the  defendant  John  T.  Mills  is  not  entitled  in  this  action 
to  recover  any  damages  by  way  of  ooonter-daim,  as  in  his  answer 
alleged. 
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FlddiBgi  T.  MHU 


'^  Thai  neither  jwrijr  in  this  acli<»  is  ealitled  to  ootta^  as  against 
the  other. 

^' And  I,  therefore^  find  and  dedde,  that  the  plaintiffi  are  entiUed 
judgment  in  this  action  against 


the  sum  of  $278it8,  with  intoest  from  the  18th  dxyctJme,  1856, 
amoonlang,  at  the  date  of  this  my  report,  to  $806.88;  and  that 
unless  the  said  snm,  with  interest  be  paid  to  the  plaintiff  orthdr 
attorneys  herein  within  fifteen  dajrs  after  the  senrioe  of  a  copy  of 
said  jadgment  open  the  attorney  of  said  J.  T.  IfiUs  herein,  the 


said  stages,  or  so  many  of  them  as  may  be  soffieient  for  diat  pni^ 
pose,  be  mAd  under  the  direction  of  this  Court,  and  the  proceeds 
applied  to  the  payment  of  the  amount  so  adjudged  to  the  plain* 
tifi  and  the  expenses  of  soeh  sale;  and  on  the  payment  of  said 
sum,  so  adjudged  to  the  plaintilb,  and  the  expenses  of  such  sale,  if 
the  said  stages  be  sold,  the  said  stages,  or  such  of  them  as  riiall  not 
be  sold  under  the  said  judgment,  and  the  surplus  proceeds  of  such 
as  may  be  sold,  shall  belong  and  be  paid,  or  be  deUyered  to  the 
said  John  T.  Mills. 

''  All  of  which  is  respectfully  submitted* 

«'Dated  New  York,  Dea  15th,  1866. 

"^a  P.  Nash,  Beferee." 

Judgment  was  entered,  conibnmng  to  ihe  report  of  the  referee^ 
exoept  that  it  awarded  to  John  T.  Mills  his  costs  of  the  action, 
from  the  time  of  servioe  of  such  <^er,  on  the  ground,  as  redted 
in  the  judgment^  lliat  the  plaintifEb  had  "  fidled  to  obtain  a  moro 
fitvomble  judgment"  than  that  authorined  by  the  offer.  Under 
what  droumstances,  or  by  what  authority  this  provision  was  in- 
serted in  the  judgment,  the  appeal-papers  did  not  disclose. 

The  plaintifEb  filed  and  served,  in  doe  time,  the  foUowing  ex« 
captions  to  the  decisions  of  the  referee : — 
'   *'  JBKeepdm  1. — ^The  counsel  ibr  the  plaintiffii  excepts  to  the  said 
ndinee's  conclusion  of  fiio^  tiiat  the  work  referred  to  was  done  for 
J.  Doremns  Mills,  on  a  credit  of  four  months. 
*   '' Jbo^tfi^n  2.--The  said  counsel  for  plaint^ 
referee's  condusion  of  law,  that  the  plaintifib  had  not^  at  the  time 
tfiis  action  was  commenced,  any  lien  on  the  stages  mentioned  in 
the  complaint,  for  the  mkk  and  repldrs  dme  upon  them  tar  the 
defendant  J.  Doremus  Mills,  prior  to  the  sale  to  the  d^ndaat 
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John  T.  MiUS)  although  at  the  timei  cf  aoeh  b$1^  and  bafote  the 
completion  of  said  work,  the  said  J.  DoremiiB  Mills  had  become 
inaoLyent^  such  work  having  been  done  npon  a  erodit  of  four 
moniiis  fkom  its  completion^  to  be  given  therefor. 

^^EiDoqiim  8. — ^The  said  counsel  for  plaiotifBi  ezcq^ts  to  said 
xe&ree'a  oondnaion  of  law,  that  the  plaintiffii  are  not  entitled  to 
recover  in  this,  action  for  the  storage  of  said  stages. 

^^Excgptjon  4^ — ^And  the  said  ooonsel,  in  addition*  ito  the  above 
exeeptiona  to  the  said  oondnsion  of  fiwt  and  law,  ihrtfaer  ezeep4s 
to  so  much  of  the  judgment  entered  in  this  action,,  by  which  il 
ia  declared  that  the  defendant  John  T.  Mills,  before  answering^ 
having  served  upon  plaintifb  an  offer  in  writing  to  Alkxw  judg- 
ment to  be  taken,  as  therein  specified,  with  oosts^  and  the  plaintiA 
not  having  accepted  the  .same  within  ten  daya  thereafter,  or  at  all^ 
and  having  failed  to  obtain  a  more  &vorable  judgment,  ieind  by 
which  it  ia  adjudged  that  said  de&ndant,  John  T.  MiUs,  do  recovw 
of  said  plaintifSB  eighty-seven  dollars  and  nineteen  cents  for  hia 
coats,  from  the  time  of  such  offer,  said  costs  having  been  duly 
adyuated  at  such  an  amount" 

Jcmea  Hvmfhimf^  for  appellants. 

L  Admitting  thai  there  waa  a  distinct  express  agreement  b^ 
tweei  the  plaintiffii  and  J.  Doremus  Mills— that  this  iq)eciflo  work 
should  be  done  on  a  credit  of  four^  months  from  its  completion — 
the  lien  of  the  plaintiffs  was  not  thereby  defeated,  the  said  J.  D. 
Mills  having  become  insolvent  during  the  progress  of  the  work; 
l%e  insolvenejr  of  the  employer  abrc^tes  the  contract  for  credit^ 
and  thus  the  lien  remains  unimpaired.  1.  As  a  general  rule,  in- 
aolvenoy  destroys  all  contracts  to  give  credit^  even  of  the  most 
express  character.  2.  This  principle  ia  most  frequently  applied 
to  oontraots  for  the  sale  of  gooda:  the  vendor  has  a  lien  on  the 
goods  until  payment^  except  when  there  is  an  agreement  for  • 
aredit,  which  ia  inoonsistent  with  the  existence  of  a  lien ;  but^ 
where  there  is  an  express  agreement  for  a  credit^  if  the  vendor 
becomes  insolvent  befiire  delivery,  the  lien  exists.  {Tbohe  v.  Hoi- 
Imgrnomik^  &T.  B.  215f  J9&»sfii.v.  &ncibv,4JB.  A  C.  Ml ;  B&mkhii 
V.  Morky^vL  961 ;  Ccoas  Law  of  lien^  82&)  This  nde  is*eveii 
applied  to  cases  where  the  insolvent  vendor  haa  made  sub-salea^ 
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and  been  paid  far  them.  {Dixon  y.  Taks,  6  B.  &  AdoL  SIS.)  8. 
The  doctrine  of  stoppagei  in  iranniUf  is  founded  on  the  right  of 
lien  in  the  yendor,  and  illnatratea  the  extent  to  which  the  piincF 
pie  contended  for  is  carried,  fixr  the  protection  of  the  honest 
dealer.  (2  Kent's  Com.  6  ed.  540.)  4.  There  is  no  difference 
in  principle  between  the  case  of  a  yendor  of  goods  and  that  of  a 
mechanic  selling  both  hissenriceandmaterials^or  thatof  amana- 
fictorer  (as  in  this  case)  selling  the  mon^  which  he  had  paid  to 
his  workmen  and  his  materials  together.  5.  The  same  role  has 
been  applied  in  cases  analogotia  to  the  present,  whereyer  the 
qnestion  of  intervening  insolvency  has  been  directly  presented. 
{Sevetuon  y.  Blakebdkf  1  Manle  k  S.  535,  which  is  distinguished 
from  CbweB  v.  Strnpsan^  on  this  precise  point ;  Abbot  on  Ship- 
ping, 299 ;  Button  y.  Bragg,  2  Manhall,  8S9,  per  Gibbs^  C.  J.) 

n.  There  was  no  express  contract  for  credit  in  this  case.  At 
the  conmiencement  of  the  dealing  between  the  parties,  when  Mills 
was  in  good  credit,  he  was  informed  by  plaintiflEB  "that  work 
done  for  him  would  be  on  four  months'  credit ;  that  they  did  not 
give  any  one  longer  time  than  that;"  and,  accordingly,  when 
biUs  were  rendered,  notes  were  taken  at  four  montha  Nothing 
being  said  in  this  particular  case,  the  contract  for  credit  was 
implied  from  the  former  dealings.  It  must,  therefore,  be  also 
implied,  that  the  circumstances  on  which  tUe  former  credit  was 
based  should  remain  the  same.  It  was  certainly  implied  that  the 
dealer  should  not  become  insolvent  It  cannot  be  presumed  that 
a  man  ever  agreed  to  give  four  months'  credit  to  a  bankrupt 
The  rule  contended  for,  in  case  of  an  express  contract  to  give 
credit,  applies,  with  still  greater  force  of  reason,  when  the  agree- 
ment is  only  implied. 

m.  liens  of  this  nature  are  in  conformity  with  natural 
equity,  and,  as  such,  are  fiivored  in  law.  (McFarktnd  y.  TFAcrier, 
26  Wend.  480,  per  Yerplanck,  Senator;  GrinneB  v.  (hok,  S  Hill, 
491.) 

lY.  The  fourth  exception  to  the  judgment  is  well  taken,  and 
the  defendant  J.  T.  Mills  was  not  entitled  to  costs. 

y.  The  plaintiffo  should  have  jud^^  for  $11S6.88,  with  in- 
terest from  18th  June,  1855,  and  costs,  with  the  same  provisions 
for  the  sale  of  the  property  as  are  contained  in  the  present  judg- 
ment 
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J,  M,  Van  Cbiij  for  respondent 


I.  The  referee  correctly  found,  that  the  work  done  prior  to  the 
11th  of  June,  1855,  for  which  the  plaintiffs  asserted  a  lien,  "  was 
done  for  J.  Doreraus  Mills,  on  a  credit  of  four  moDtLs." 

II.  Upon  the  facts  found,  the  alleged  lien  did  not  exist  1.  A 
contract  for  credit,  is  a  contract  to  deliver  without  payment,  and 
expressly  negatives  the  right  to  detain  till  payment  2.  The 
plaintif&'  assent,  to  the  sale  to  John  T.  Mills,  executed  the  agree- 
ment to  deliver  without  payment,  and  repels  the  idea  of  a  lien. 
8.  The  plaintiffs  having  sued  before  the  repairs  were  completed, 
are  obliged  to  bring  forward,  and  rely  upon  such  sale  to  excuse 
the  omission  to  complete  the  work.  (Story  on  Bailments,  §§ 
229, 441.)  4.  The  stages  being  held  to  make  repairs  for  John  T. 
Mills,  the  plaintiffs  were  required,  by  their  agreement,  to  deliver 
them  on  being  paid  for  such  repairs.  5.  There  is  nothing,  in  the 
insolvency  of  the  previous  owner,  to  create  a  lien  for  work  done 
for  him  on  a  credit  prior  to  the  transfer  to  the  present  owner. 
(2  Kent  C,  635-8,  and  notes.  Oilman  v.  Brovme^  1  Mason's  R, 
191 ;  Qiandler  v.  Beldm,  18  J.  R.  157 ;  Pinney  v.  Welh,  10  Conn. 
R.  104 ;  Orawshay  v.  Homfray^  4  Bam.  and  Aid.  50 ;  Lucas  v. 
NockellSy  4  Bing.  729 ;  Alsager  v.  Si.  Katharines  DockSj  14  Mes. 
and  Welsh.  794.) 

III.  The  plaintiflfe  were  not  entitled  to  storage.  1.  No  basis  is 
laid  for  it  in  the  complaint  2.  The  plaintiffs  were  not  store- 
keepers. There  is  no  contract,  express  or  implied,  to  pay  storage. 
There  was  no  request  to  detain — ^but  the  contrary.  They  could 
not  store,  any  more  than  they  could  insure,  at  the  cost  of  the 
owner,  to  keep  good  the  security  of  a  lien.    (9  M.  and  Wels,  675.) 

IV.  The  evidence  would  well  have  justified  a  dismissal  of  the 
complaint,  on  the  ground  of  the  tender  and  the  counter-claim. 
The  judgment  should  be  affirmed,  with  costs. 

By  the  Coubt.  Bosworth,  J. — ^The  work  done  for  J.  D. 
Mills,  was  done  on  a  credit  of  four  months.  He  became  insol- 
vent before  the  work,  which  the  plaintifCs  undertook  to  do,  was 
completed.  The  question  presented  by  the  appeal,  in  the  present 
case,  is  this : — ^Have  the  plaintifis  a  right  to  letaiil  the  stages  until 
B.— n.  82 


498  CASES  IN  THE  SUPEEIOB  COURT. 

the  amoant^  owing  for  the  work  done  and  materials  applied  in  re- 
pairing them,  is  paid  ? 

It  is  dear  that  thej  have  not,  if  they  must  abide  bj  the  terms 
of  the  contract^  under  which  the  labor  was  performed  and  the 
materials  furnished  were  supplied. 

They  must  abide  by  their  contract^  unless  the  insolveni^  of  J. 
Doremus  Mills^  occurring  before  the  delivery  of  the  stages,  puts 
an  end  to  the  agreement,  and  leaves  all  the  parties  to  it  in  pre- 
cisely the  same  position  as  if  no  agreement  for  credit  had  ever 
been  made. 

The  right  of  a  mechanic  to  detain  the  property  of  his  employer 
until  he  is  paid  for  the  labor  done,  and  materials  used,  in  repair- 
ing it,  grows  out  of  the  usages  of  trade. 

It  seems  to  be  well  settled,  in  r&pect  to  a  common  carrier,  that 
no  such  right  exists^  when  the  transportation  of  the  goods  was 
undertaken,  upon  an  agreement  which  fixes  the  time  of  payment 
of  the  freight  to  a  day  subsequent  to  that  on  which,  by  Uie  terms 
of  the  agreement,  they  are  to  be  delivered. 

The  &cij  that  the  shipper  becomes  insolvent  while  the  goods 
are  in  transit,  or  before  they  are  delivered,  does  not  absolve  the 
carrier  from  his  agreement  as  made,  nor  authorize  him  to  detain 
the  goods  until  the  freight  is  paid.  {Orawshay^  et  oLy  v.  Hom/ray^ 
et  oZ.,  4  Barn.  &  Aid.  47 ;  Ahager  v.  St.  OaAarine's  Doeks^  14 
Mee.  k  Welsh.  794;  Pinmy  v.  WeOs,  10  Conn.  104;  Chandler  v. 
Bdden,  18  J.  R  157.) 

We  can  perceive  no  reason  why  the  common-law  right  of  lien, 
which  exists  in  &vor  of  the  carrier,  should  not  be  r^arded  as 
j&vorably  as  any  other  that  grows  out  of  the  usages  of  trade.  If 
insolvency  of  the  shipper,  occurring  before  the  delivery  of  the 
goods,  will  not  authorize  the  carrier  to  detain  them  for  freight,  ia 
a  case  in  which  he  agreed  to  give  credit  for  it,  until  a  day  subse- 
quent to  that  on  which  the  goods  were  contracted  to  be  delivered, 
it  is  difficult  to  assign  any  reason,  why  a  different  rule  should  be 
applied  in  the  case  before  us,  in  consequence  of  the  insolvency  of 
J.  Doremus  Mills. 

There  is  a  marked  difference,  in  some  respects,  between  the 
right  of  stoppage,  in  transitu,  and  that  of  a  mechanic  to  detain. 
Insolvency  alone  creates  the  right  to  stop,  in  transitu.  The  com- 
mon-law right  of  the  mechanic  to  detain,  arises  as  well  against  a 
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solvent  as  an  insolvent  employer.  Neither  the  solvency  nor  in- 
solvency of  the  latter  can  be  deemed  an  element  in  the  creation 
of  the  right  of  lien,  which  exists  in  favor  of  the  mechanic.  No 
lien  exists  in  favor  of  the  latter,  when  his  services  are  performed 
upon  an  agreement,  that  payment  for  them  is  not  to  be  made  until 
after  the  article  which  they  have  improved  is  to  be  delivered. 

It  follows,  if  these  views  are  correct^  that  the  referee  was  right 
in  holding  that  the  plaintiff  had  no  lien  upon  the  stages  for  the 
work  and  repairs  done  upon  them  for  J.  Doremus  Mills. 

We  think  he  has  no  right  to  recover  in  this  action  for  the  storage 
of  the  stages.  J.  T.  Mills  demanded  possession  of  them,  and 
offered  to  pay  for  the  work  and  repairs  done  upon  them  at  his 
request 

The  referee  decided  that  neither  party  should  recover  costs  as 
against  the  other.  That  decision,  if  erroneoas,  could  only  be  cor- 
rected by  the  Court  at  General  Term,  on  appeal  from  the  judg- 
ment The  ground  on  which  the  judgment  states  costs  were 
awarded  to  J.  T.  Mills  is,  that  he  served  an  offer  before  answer, 
under  section  885  of  the  Code,  which  was  not  accepted,  and  the 
judgment  recovered  is  no  more  favorable  than  that  offered.  This 
ground  has  no  existence  in  £sust  The  answer  set  up  a  counter- 
claim, which  has  been  extinguished ;  and  in  addition  to  that,  the 
plaintiffs  recovered  a  judgment  for  the  sum  offered.  This,  of  itself, 
is  an  answer  to  the  claim  of  J.  T.  Mills,  to  recover  costs  fVom  the 
time  of  the  offer,  as  a  matter  of  right  {Schneider  v.  cTaoo&t,  1 
Duer,  694.) 

The  judgment  must  be  so  £ur  modified,  as  to  declare  that  neither 
party  shall  recover  costs  as  against  the  other,  and  in  all  other  re- 
spects it  is  affirmed  without  costs  of  the  appeal  to  either  party. 
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WiLLiAK  T.  HooKEBy  President  of  the  Continental  Bank,  Plain- 
tiff and  Bespondent^  v.  J.  F.  Fbakklik,  Appellant 

h  A  bank  irhieh  reedTei  from  its  emtomer  ft  ebeek,  drawn  by  a  tliird  penon  on 
another  bank,  and  ere^H*  to  the  enatomer,  in  ita  aeooont  with  him,  the  amonnt 
of  nich  eheek,  aa  ao  maeh  eaah,  la  not  gnilty  of  laehM^  by  reaaon  of  not  preaent- 
ing  it  to  the  drawee  nntU  the  following  day,  when,  in  to  preaenting  the  eheck,  it 
acta  in  conformity  to  the  regular  and  eatablished  conne  of  bunneaB  in  such  caae^ 

S.  Such  a  depositary  bank,  by  aneh  a  transaction,  do«  not  undertake  to  ezerdae, 
nor  anbject  itself  to  the  duty  of  exercising,  any  greater  diligence  to  obtain  pay- 
ment of  the  check,  than  Is  practued  by  confonning  to  the  eatablished  nsage  of 
bank%  and  the  customary  coarse  of  bnsinesa  in  soch  caae^ 

t.  Hence,  in  soch  a  caae,  the  depositor  of  the  check,  endornng  it  at  the  time  of  each 
depont,  win  be  liable  to  the  depodtary  for  the  amonnt  of  ity  on  its  being  pro- 
tested lor  non-payment^  when  ao  preaented,  and  being  duly  notified  of  sodi 
presentment^  and  of  the  refusal  of  the  draweea  to  pay  it»  although  the  drawer 
had  funds  in  the  bank,  on  which  it  waa  drawn,  daring  some  parte  of  the  day  of 
each  deposit^  and  subsequently  thereto,  sufElcient  to  pay  it 

(Before  Boswobtb  and  Woonaurr,  J.  J.) 
Heard,  December  11, 1857  ;  decided,  Febrnary  27, 1858. 

In  this  action  William  T.  Hooker,  as  President  of  the  Conti- 
nental Bank,  is  plaintiff  and  Joseph  F.  Franklin  is  defendant 

It  comes  before  the  Court  at  General  Term,  on  an  appeal  bj 
the  defendant  from  a  judgment  entered  on  the  report  of  John  L. 
Mason,  referee.    It  was  commenced  on  the  22d  of  April,  1857. 

The  action  is  on  a  check  drawn  by  the  Chicago,  St  Paul  and 
Fond  du  Lac  Railroad  Company  on  the  American  Exchange  Bank, 
dated  April  15, 1857,  for  $10,000,  in  favor  of  J.  W.  Carrier,  and 
bj  him  endorsed  to  the  defendant,  Joseph  F.  Franklin.  Frank- 
lin endorsed  and  deposited  it  in  the  Continental  Bank  (of  which 
he  was  a  customer)  on  the  same  day.  The  amount  of  the  check 
was  passed  to  the  credit  of  Franklin,  in  his  bank  account^  as  cash. 
The  check  was  not  paid  by  the  American  Exchange  Bank,  and 
Franklin  is  sued  as  endorser. 

The  complaint  alleges  the  above  facts,  and  contains  the  usual 
averments  of  demand  of  payment,  and  refusal,  and  notice,  to  charge 
the  endorser. 

The  answer  alleges,  that  the  drawers  of  the  check,  the  Chicago, 
St  Paul  and  Fond  du  Lac  Bailroad  Company,  had  funds  in  the 
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American  Exchange  Bank  on  the  15th  day  of  April,  1857,  and 
at  the  opening  of  the  bank  on  the  16th,  sufficient  for  the  pay- 
ment of  the  check,  and  that  its  non-payment  was  wholly  owing  to 
the  negligence  or  improper  conduct  of  the  plaintiff;  denies  pre- 
sentment and  notice ;  avers  that  the  drawers  of  the  check  have 
paid  or  secured  plaintiff^  and  that  this  action  is  for  the  benefit  of 
the  drawers;  avers,  that  plaintiff  notified  defendant  that  it  was 
the  rule  and  custom  of  the  Continental  Bank  to  require  all  large 
checks  to  be  certified,  before  receiving  them  on  deposit,  except 
where  the  bank  intended  to  assume  the  payment  of  the  same ;  al- 
so an  agreement  between  defendant,  Franklin,  and  the  bank,  that 
the  latter  was  to  receive  no  check  for  $10,000,  unless  certified, 
and  if  it  did,  was  to  assume  the  risk  of  non-payment,  &c. 

The  referee's  report,  exclusive  of  its  recitals,  was  as  follows, 
viz.: —  . 

"  And  I  do  find,  certify  and  report,  that  the  following  facts 
were  established  before  me : — 

*'  L  The  defendant,  Joseph  F.  Franklin,  was,  on  the  fifteenth 
day  of  April,  one  thousand  eight  hundred  and  fifty-seven,  the 
holder  of  the  check  for  the  sum  of  ten  thousand  dollars  men- 
tioned  in  the  complaint,  dated  on  the  day  and  year  last  men- 
tioned, drawn  by  the  Chicago,  St  Paul  and  Fond  du  Lac  Bail- 
road  Company,  by  Charles  Butler,  their  treasurer,  upon  and 
directed  to  the  American  Exchange  Bank  in  the  City  of  New 
York. 

"  n.  The  said  defendant  endorsed  the  said  check  and  deposited 
the  same  with  the  Continental  Bank,  of  which  the  plaintiff  is 
president,  at  or  about  11  o'clock  in  the  forenoon  of  the  said 
fifteenth  day  of  April,  aforesaid,  and  received  credit  for  the  same 
in  cash  in  account  with  the  said  bank. 

'^m.  The  said  check  was  sent  by  the  said  Continental  Bank 
to  the  American  Exchange  Bank  through  the  Clearing  House, 
according  to  the  established  usage  of  the  banks  of  the  City  of 
New  York,  on  the  following  day,  at  or  shortly  after  the  opening 
of  the  bank. 

"17.  The  said  check  was  returned  by  the  American  Exchange 
Bank  to  the  Continental  Bank,  about  twelve  o'clock  of  the  same 
day,  unpaid^  payment  thereof  having  been  stopped  by  the  draw* 
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era,  of  which  fact  the  defendant,  Franklin,  was  immediatelj 
notified  bj  the  said  bank. 

'^Y.  The  said  check  was  also  dalj  pTesented  before  three 
o'clock  of  the  same  daj  to  the  paying  teller  of  the  American 
Exchange  Bank  by  a  notary  public,  and,  payment  thereof  beiog 
refused,  the  same  was  protested  for  non-payment,  and  notice  given 
at  or  about  three  o'clock  of  the  same  day  to  the  defendant 

"  YL  It  was  admitted  by  the  parties  that  there  was,  on  the 
closing  of  the  bank  on  the  16th  day  of  April,  and  still  is,  a  bal- 
ance in  the  Continental  Bank,  to  the  credit  of  the  defendant, 
Franklin,  of  four  thousand  and  forty-four  dollars  and  sixty  cents, 
which  was  agreed  should  be  credited  on  the  said  check  if  the 
plaintiff  shall  recover  in  this  action. 

*'  My  conclusion  of  law  upon  the  above  &ct8  is — 

"  That  the  plaintiff  is  entitled  to  recover,  against  the  said  defend- 
ant, Joseph  F.  Franklin,  the  balance  of  the  said  ten  thousand 
dollars,  for  which  the  said  check  was  given,  after  deducting  there- 
from the  sum  of  four  thousand  and  forty-four  dollars  and  sixty 
cents,  with  interest  from  the  sixteenth  day  of  April,  one  thou- 
sand eight  hundred  and  fifty-seven,  to  the  date  of  this  report 
Wherefore,  I  respectfully  certify  and  report,  that  the  plaintiff 
should  recover  against  the  said  defendant,  Franklin,  the  principal 
sam  of  five  thousand  nine  hundred  and  fifty-five  dollars  and 
forty  cents,  and  also  one  hundred  and  thirteen  dollars  and  forty- 
six  cents  for  interest  thereon,  amounting  in  the  whole  to  the  sum 
of  six  thousand  and  sixty-eight  dollars  and  eighty-six  cents,  with 
costs.    All  which  is  respectfully  submitted. 

"  Dated,  New  York,  July  24th,  1857. 

"  Jno.  L.  Mason,  Eeferee." 

And  judgment  thereon  was  entered,  on  the  81st  day  of  July 
aforesaid,  for  the  sum  of  $6102.77,  to  which  said  report  the  said 
defendant  duly  excepted.  The  exceptions  taken  are  covered  by 
the  points  made  on  the  appeal. 

Oerardus  Garkj  for  appellant 

I.  The  presentation  of  the  check  at  the  Clearing  House  by  .the 
Continental  Bank,  and  there  having  it  passed  to  their  credit,  was 
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a  payment,  at  least  so  far  as  the  defendant  was  oonoemed ;  and  if 
not  BO,  then  the  subsequent  presentation  to,  and  acceptance 
thereof  by,  the  American  Exchange  Bank,  was  clearly  a  payment ; 
and  the  endorser  (Franklin)  was  thereby  absolved  from  all  further 
liability  on  the  check. 

II.  The  American  Exchange  Bank,  having  funds  of  the  draw- 
ers in  their  hands,  had  no  right,  after  having  received  the  check 
and  credited  it  to  the  Continental  Bank,  to  change  that  credit  at 
the  request  of  the  drawers,  and  then  call  upon  the  Continental 
Bank  for  repayment;  and  still  less  had  the  Continental  Bank  the 
right  to  repay  the  amount^  to  the  detriment  of  the  defendant 
Such  a  course  is  calculated  to  throw  monetary  operations  into 
great  confusion  and  uncertainty. 

III.  It  is  evident)  from  the  testimony  of  De  Baun,  that  if  the 
check  had  been  presented  at  the  American  Exchange  Bank  any 
time  during  banking  hours  on  the  15th  of  April,  it  would  have 
been  paid  or  certified ;  and  the  Continental  Bank,  by  omitting  to 
make  such  presentation,  and  presenting  it  at  the  Clearing  House 
on  the  16th,  and  there  receiving  credit  for  the  full  amount,  as- 
sumed the  responsibUity  of  its  payment,  and  showed  that  they 
intended  to  rely  upon  the  drawer,  according  to  the  evidence  of 
the  teller,  Henderson  and  Tallman. 

lY.  This  idea,  that  the  Continental  Bank  intended  to  assume 
the  risk,  is  confirmed  by  what  seems  to  have  been  the  underetand- 
ing  between  the  bank  and  Franklin,  as  shown  by  him. 

y.  The  drawers  having  funds  sufficient  to  pay  the  check,  in  the 
hands  of  the  drawees,  the  moment  the  latter  received  the  check,  it 
operated  as  an  appropriation  of  so  much  of  those  funds,  and, 
therefore,  as  a  payment  in  respect  to  all  other  parties.  {Qmroy 
v.  Warren^  8  Johnson's  Ca.  264;  Cruger  v.  Armstrong^  id.  5-8.) 

YI.  The  plaintifis  were  chargeable  with  gross  negligence,  in  not 
presenting  the  check  to  be  certified  or  paid,  on  the  15th  of  April, 
at  the  American  Exchange  Bank,  where  there  were  ample  funds 
for  the  payment  thereof.*  And  the  defendant  is  thereby  ex- 
onerated. 

YII.  For  the  reasons  above  stated,  the  report  of  the  referee  was 
erroneous,  and  should  be  set  aside,  together  with  the  judgment 
entered  thereon. 
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Wm.  Allen  Butier^  for  respondent 

I.  The  proof,  as  to  the  presentment  of  the  check,  demand  of 
payment  and  notice  to  the  defendant,  Franklin,  as  endorser,  was 
sufficient 

II.  There  was  no  want  of  diligence,  nor  any  improper  conduct, 
on  the  part  of  the  plaintiff  the  Continental  Bank,  in  regard  to  the 
presentment  of  the  check,  or  in  any  other  respect  {AferdianU? 
Bank  v.  Spicer,  6  Wend.  443 ;  Oough  v.  StaaU,  18  Wend.  649.) 

III.  There  was  no  proof  that  the  check  woald  have  been  paid, 
if  presented  on  the  15th,  or  that  the  drawers  had  funds  in  bank 
when  it  was  presented.  The  American  Exchange  Bank  refused 
to  pay  it,  and  the  check  did  not,  of  itself,  operate  as  a  transfer  or 
assignment  of  any  of  the  drawers'  funds  in  their  hands,  or  create 
any  lien  thereon.  {Chapman  v.  Wliiie^  2  Seld.  412;  Ballard  y. 
Bandall,  1  Gray,  605 ;  Dykera  v.  Leather  Bank,  11  Paige,  618.) 

lY.  There  was  nothing  in  the  transactions  at  the  Clearing  House 
which  operated  to  discharge  the  defendant^  Franklin.  The 
defendant's  proof  showed,  that  the  credits  given  at  the  Clearing 
House  are  for  all  checks,  independent  of  the  question  whether 
they  will  be  paid  by  the  banks  on  which  they  are  drawn,  and 
that  this  check  was  dealt  with  according  to  the  usage  and  custom 
of  banks,  in  regard  to  checks  of  which  the  payment  has  been 
stopped  by  the  drawers. 

y.  The  taking  of  security,  by  pldntifl^  for  the  ultimate  payment 
of  the  debt,  did  not  discharge  the  endorser,  no  timd  haying  been 
given  to  the  drawers,  nor  their  liability  in  any  manner  released. 
(Story  on  BiUs,  §  427 ;  Mohawk  Bank  y.  Van  Home,  7  Wend. 
117.) 

y  L  The  defence  of  a  rule  or  agreement  as  to  uncertified  checks, 
received  on  deposit,  being  at  the  risk  of  the  Continental  Bank, 
wholly  failed  for  want  of  proof. 

yU.  The  several  rulings  of  the  referee,  in  respect  to  evidence, 
and  his  conclusions  of  fact  and  law,  are  correct,  and  the  judgment 
should  be  affirmed  with  costs. 

By  the  Coukt.  Boswobth,  J. — ^The  defendant  kept  an 
account  with  the  Continental  Bank,  and  on  depositing  with  that 
bank,  on  the  15th  of  April,  1857,  the  check  in  question,  received 


L. 
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credit  for  its  amount  Instead  of  taking  it  to  the  American  Ex* 
change  Bank,  and  obtaining  payment  of  it,  he  deposited  it  with 
the  Continental  Bank* 

The  Continental  Bank,  in  its  proceedings  to  obtain  payment  of 
the  check,  conformed  to  the  established  usage  of  the  banks  in  the 
City  of  New  York,  and  the  customary  course  of  business  in  such 
cases. 

The  Continental  Bank  did  not  undertake,  expressly  or  by  im- 
plication, to  exercise,  or  subject  itself  to  the  duty  of  exercising, 
any  greater  diligence  to  obtain  payment  of  the  check. 

It  passed  through  the  Clearing  House  to,  and  was  presented  at, 
the  American  Exchange  Bank,  on  which  it  was  drawn,  soon  after 
that  bank  opened,  on  the  16th.  That  bank  refused  to  pay  it,  and 
returned  it  to  the  Continental  Bank,  about  12  o'clock  of  that  day. 
The  defendant  was  immediately  and  personally  notified  of  these 
facts :  the  defendant  said  there  must  be  some  mistake  in  the  mat- 
ter, and  he  would  see  to  it  immediately.  He  told  Mr.  Tallman, 
another  teller,  who  went  to  him  with  the  check,  and  with  informa- 
tion that  payment  of  it  had  been  stopped,  "  something  about  some 
third  person,  and  that  he  would  make  it  good  before  three 
o'clock,  p.  M." 

When  a  case  presents  no  peculiar  circumstances,  laches  cannot 
be  imputed  to  the  holder  of  a  check,  as  between  him  and  his  im- 
mediate endorser,  merely  because  he  does  not  present  it  until  the 
day  after  he  received  it  {Merchant^  Bank  t.  Spicer,  6  Wend. 
443 ;  Oough  v.  Siaais,  18  id.  649.) 

Certainly  no  laches  can  be  imputed  to  a  depositary,  receiving  it 
lor  presentment  and  collection,  who,  in  presenting  it  on  the  next 
day  after  its  receipt,  acts  in  conformity  with  the  regular  and  es- 
tablished course  of  business  in  such  cases. 

A  rule  which  required  all  banks  in  the  City  of  New  York  to 
present,  for  payment,  all  the  checks  deposited  by  their  customers, 
on  the  day  of  their  deposit,  would  compel  them  to  decline  busi- 
ness of  that  character,  and  defeat  the  objects,  in  many  cases,  for 
which  deposits  are  made,  and  put  an  end  to  certain  facilities, 
which  result  from  obtaining  credit  for  the  amount  of  a  check,  for 
the  day  of  its  deposit,  without  providing  for  its  payment  until  the 
following  morning. 

The  transaction  at  the  Clearing  House  did  not  operate  as  a  pay- 
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xnent  of  the  check  by  the  American  Exchange  Bank,  nor  make  it 
the  duty  of  that  bank  to  credit  the  amount  of  it  to  the  Continental 
Bank.  Giving  to  the  transaction  that  effect,  would  be  in  direct 
conflict  with  the  established  course  of  business. 

The  American  Exchange  Bank  never  accepted  the  check,  in 
any  such  sense,  as  to  have  agreed,  even  by  implication,  to  pay  it^ 
or  credit  its  amount  to  the  Continental  Bank. 

There  was  no  evidence  which  authorized  the  referee  to  find 
that  the  Continental  Bank  received  the  check,  as  a  purchaser  and 
at  its  own  risk,  or  upon  an  agreement  not  to  look  to  the  defend- 
ant, in  the  event  of  its  being  dishonored. 

In  our  opinion,  there  is  no  error  in  the  judgment  appealed  from, 
and  it  must  be  affirmed,  with  costs. 


Febekax  Hiscoz  and  others,  v.  John  H.  Habbsce,  William 

H.  Habbeok  and  others. 

1.  To  entitle  a  party  to  a  lien  upon  a  yeasel,  under  2  R.  S.  498,  §  1,  sub.  1,  (as  that 

statute  read  prior  to  the  amendment  of  it  made  in  1855,)  for  the  price  or  valae 
of  "  materials  or  articles  famished  in  this  State^  by  him  "  for,  or  towards  the 
building^  of  such  ship  or  vessel,  on  the  application  of  the  person  building  such 
ship  or  vessel,  he  must  prove  that  the  materials,  claimed  to  have  been  furnish' 
ed,  were  actually  incorporated  into  such  vessel ;  that  they  were  used  in  It,  as 
well  as  ordered  for  it 

2.  The  facts,  that  materials  are  ordered  for  a  vessel  which  the  purchaser  is  then 

building,  and  are  furnished  upon,  and  pursuant  to,  such  order,  and  are  sent  to 
the  yard  where  that  and  other  vessels  are  being  built,  is  not  prima  faeU  evi- 
dence of  the  use  of  them  for  the  purpose  for  which  they  were  ordered,  althongh 
there  be  no  evidence  impairing  or  afifecting  the  proper  force  and  effect  of  such 
fkctii 

8.  The  contrary  of  this  proposition  having  been  charged,  and  the  charge  having 
been  ezcepte4  to,  a  new  trial  was  ordered. 

4.  An  agreement,  entered  into  before  the  building  of  a  vessel  is  commenced,  be- 
tween, the  defendants  and  such  builder,  that  the  vessel  should  "  become  the 
property  of  the  former  as  fast  as  the  payments  were  made  on  her ;"  and  the  fur- 
ther facts,  that  before  the  materials  were  furnished  by  the  plaintiffs,  the  build- 
er was  overpaid,  by  the  defendants,  for  all  work  iind  materials ;  and  that  the 
builder  having  failed  before  completing  her,  the  defendants,  "  having  overpaid 
him  more  than  the  work  and  materials  were  worth,"  took  possession  of  her  and 
completed  her,  make  the  defendants,  at  aU  times,  owners  of  the  vessel,  as  the 
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building  of  her  progreMed,  mad  conaequeiitly  present  a  case,  in  which  the  person 
ordering  the  materials  of  the  plaintiffs  was  not,  at  the  time,  the  "  owner,  agent, 
or  consignee"  of  snch  Tessd,  within  the  meaning  of  the  statute,  and,  therefore, 
the  plaintiffs  would  acquire  no  lien  on  the  vessel,  for  the  price  of  such  materials. 
(HomcAV,  J.) 

Heard  JanunTy  4, 1858 ;  decided  February  97, 1858. 
(Before  Don,  Ch.  J.,  and  HoincAM  and  Fibimpoxit,  J.  J.) 

A  VEBDICT  was  taken  for  the  plaintifb  in  this  action,  and  an 
order  was  made  at  the  trial,  that  the  entry  of  judgment  be  sus- 
pended, and  that  the  questions  of  law,  presented  by  the  defend- 
ants* exceptions,  should  be  heard  at  the  Qeneral  Term  in  the  first 
instance,  and  judgment  be  there  applied  foh 

This  is  an  action  on  a  bond  given  by  the  defendants  to  procure 
the  discharge  of  a  vessel  firom  an  attachment,  issued  under  £he 
provisions  of  the  Bevised  Statutes  relating  to  the  collection  of  de* 
mands  against  ships  and  vessels,  and  was  tried  before  Mr.  Justice 
Bosworth,  and  a  jury,  on  the  18th  of  October,  1857. 

The  plaintiffs'  counsel  read  in  evidence  the  bond,  dated  the 
24th  of  February,  1865.  The  defendants  became  thereby  bound 
to  Freeman  Hiscox  and  James  Devoe,  their  executors,  &c.,  in  the 
penalty  of  $1600,  and  the  condition  was,  "  to  pay,  or  cause  to  be 
paid,  unto  the  above-named  Freeman  Hiscox  and  James  Devoe, 
creditors,  prosecuting  the  application  hereafter  mentioned,  the 
amounts  of  all  said  claims  and  demands  as  shall  have  been  ex- 
hibited, which  shall  be  established  to  be  subsisting  liens  upon  the 
vessel  called  the  City  of  Mobile,  pursuant  to  the  provisions  of  part 
iiL  ch.  8,  title  8,  of  the  Bevised  Statutes  of  the  State  of  New  York, 
entitled  "  Proceedings  for  the  collection  of  demands  against  ships 
and  vessels,"  at  the  time  of  exhibiting  the  same  respectively. 

It  was  proved  that  the  plaintiff  were  partners  in  the  lumber 
trade;  that  W.  Ferine  was  a  ship-builder,  and  was  building  a  ves- 
sel at  Green  Point,  and  that  the  materials  were  delivered  at  the  yard 
of  Perine,  and  were  to  be  used  in  ship-building ;  that  he  had  five  or 
six  other  vessels  building  at  the  same  yard  about  the  same  time ; 
that  the  lumber  was  sold  to  him,  and  he  alone  was  known  as  the 
purchaser.  The  vessel,  in  which  it  was  alleged  the  timber  was 
used,  was  afterwards  called  the  City  of  Mobile.  The  articles 
were  supplied  through  June  and  July,  1854. 

A  witness  stated  that  Perine  said,  when  he  bought  the  lumber, 
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it  was  for  that  vessel.  This  was  when  the  first  lot  was  delivered. 
This  evidence  was  objected  to,  admitted,  and  an  exception  taken. 

After  the  plaintiffs'  counsel  had  rested,  a  motion  was  made  to 
dismiss  the  complaint,  which  was  denied,  and  an  exception  was 
taken  to  the  decision. 

The  defendants  then  proved  that  they  were  ship-owners ;  that 
Ferine  had  built  vessels  for  them  before  he  failed  in  1854,  and 
that  the  vessel  in  question  was  known  as  No.  10,  in  Perine's  yard. 

On  this  testimony  being  objected  to  as  irrelevant,  the  defend- 
ants' counsel  stated,  that  he  offered  to  prove, 

1.  That  by  agreement  entered  into  before  the  building  of  this 
vessel  commenced,  it  was  agreed  that  she  should  become  the  prop- 
erty of  Harbeck  &  Co.,  as  fast  as  the  payments  were  made  on  her. 

2.  That  before  the  timber  in  question  was  purchased  by  Ferine, 
Harbeck  &  Co.  had  overpaid  Ferine  for  all  work  and  materials, 
and  that  they  were,  under  the  agreement,  the  owners  of  the  ves- 
sel, and  that  she  was  insured  in  their  names,  and  built  under  a 
superintendent  appointed  by  them. 

8.  That  they  took  possession,  having  overpaid  him  more  than 
the  materials  and  work  were  worth,  and  finished  her  themselves, 
and  that  their  payments  were  always  in  advance  of  the  work  and 
materials  furnished. 

But  the  plaintiffs'  counsel  objecting  to  the  competency  of  said 
evidence,  the  same  was  excluded,  and  defendants'  counsel  ex- 
cepted. 

The  parties  having  respectively  rested,  the  defendants'  counsel 
renewed  his  motion  to  dismiss  the  complaint,  on  the  ground  that 
it  did  not  affirmatively  appear  that  this  timber  was  used  in  the 
City  of  Mobile,  which  motion  was  denied,  and  the  decision  ex- 
cepted to. 

And  the  cause  having  been  summed  up,  his  honor,  the  presid- 
ing Justice,  after  explaining  the  provisions  of  the  statutes  under 
which  the  bond  wa5  given,  charged  the  jury,  in  substance,  as  fol- 
lows : — 

That,  to  entitle  the  plaintiff  to  recover,  it  must  satisfactorily 
appear,  that  the  materials  claimed  to  have  been  furnished,  were 
actually  incorporated  into  this  vessel,  and  that  they  were  used  in 
it,  as  well  ordered,  by  the  builder,  for  it.  But  that  when  it  was 
proved  that  materials  were  ordered  for  a  vessel  which  the  pur- 
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chaser  was  then  building,  and  that  they  were  furnished  upon  and 
pursuant  to  such  order,  and  were  sent  to  the  yard  where  the  ves- 
sel was  being  built,  such  proof,  (if  no  other  evidence  were  given 
to  impair  the  eflFect  of  it)  was  sufficient  prima  fa/M  evidence  of  the 
use  of  them  for  the  purpose  for  which  they  were  ordered,  to  en- 
title a  plaintiff  to  recover. 

To  that  part  of  the  charge  commencing  at  the  words  "  bnt 
that,"  the  defendants'  counsel  excepted. 

He  declined  to  charge  the  jury,  as  requested  by  defendants' 
counsel,  that  to  entitle  the  plainti^  to  recover,  he  must  show,  by 
affirmative  prooi^  what  portion  went  in  the  vessel,  otherwise  than 
is  hereinbefore  stated  he  did  charge ;  and  defendants'  counsel  ex- 
cepted to  such  refusal. 

The  jury  foimd  a  verdict  for  the  pkintiffii,  in  the  sum  of 
$715.76. 

James  W.  Gerard^  for  the  appellants,  (defendants.) 

C.  Nagle^  for  respondents,  (plaintifl&.) 

By  thb  Court.  Hoffman,  J. — ^The  statute  under  which 
the  present  daim  is  to  be  sustained,  if  at  all  tenable,  provides : 
^*  That  whenever  a  debt,  amounting  to  fifty  dollars,  or  upwards, 
shall  be  contracted  by  the  master,  owner,  agent,  or  consignee  of 
any  ship  or  vessel  within  this  state,  for  or  on  account  of  any  work 
done,  or  materials  or  articles  furnished  in  this  state  for  or  towards 
the  building,  repairing,  etc.,  such  ship  or  vessel,  such  debt  shall 
be  a  lien  upon  ^e  said  ship  or  vessel,  and  shall  be  preferred  to 
all  other  Hens  thereon,  except  mariner's  wages."  (2  B.  S. 
493,  §  1.) 

Two  points  are,  then,  to  be  established :  firsty  the  work  must 
be  done,  or  materials  supplied,  for  or  towards  the  building  or  re- 
pairing the  vessel ;  ieoond,  the  debt  incurred  for  such  work  or 
materials  must  be  contracted  by  the  owner,  master,  agent,  or  con- 
signee of  the  vessel.  Each  of  these  ciroumstancea  must  be  found 
in  the  case  before  the  lien  can  attach. 

Such  was  the  statute  in  force  when  the  materials  were  furnished 
for  which  the  lien  is  now  asserted.    It  was  not  until  March,  1855, 
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that  the  Act  was  amended,  by  adding  the  word  "  builder"  to  the 
specification  of  those  bj  whom  the  debt  most  be  incurred. 

L  The  rule  of  law  laid  down  in  the  first  clause  of  the  charge 
of  the  learned  Judge,  is  as  follows : — ''  That  to  entitle  the  plain- 
tiff to  recover,  it  must  appear  satis&ctorily,  that  the  materials 
claimed  to  be  farnished  were  actually  incorporated  into  the  vessel ; 
that  they  were  used  in  it,  as  well  as  ordered  by  the  builder 
for  it" 

This  language  gives,  in  clear  and  decided  terms,  an  exposition 
of  the  phrase  of  the  statute,  "furnished  for,  or  towards,  the  build- 
ing, etc.,  of  the  vesseL"  We  apprehend,  that  it  declares  the  true 
rule  of  law  upon  the  subject,  and  is  fully  sustained  by  the  cases. 
It  is  of  importance  to  examine  the  cases  to  some  extent,  as  well 
to  sustain  ^e  law  so  declared,  as  to  test  the  subsequent  clause  of 
the  charge. 

In  Phillips  V.  Wright  (5  Sandf.  842)  it  was  found  that  the  tim- 
ber was  furnished  for  a  particular  ship,  and  the  material  men 
charged  the  price  to  Bishop  k  Simonson,  who  ordered  it ;  but  this 
did  not  interfere  with  his  right  to  look  to  the  ship.  It  was  also 
found,  that  some  of  the  timber  was  not  used  in  the  vessel.  The 
plaintiff  insisted,  that  the  want  of  application  of  the  timber  to  the 
building  of  the  vessel,  for  which  it  was  bought,  was  immaterial ; 
that  the  statute  conferred  the  lien,  where  the  timber  was  sold  and 
delivered  for  building  the  vessel,  without  regard  to  its  actual  ap- 
plication for  that  purpose. 

But  the  Court  treated  this  position  as  unsound.  The  whole 
theory  of  a  lien  for  labor  and  materials,  rests  upon  the  basis,  that 
such  labor  and  materials  have  entered  into,  and  contributed 
towards  the  production  or  equipment  of  the  thing  upon  which 
the  lien  is  impressed.  This  imposes  upon  the  material  man  the 
necessity  of  seeing  that  the  materials  are  applied  to'  the  purpose 
for  which  they  are  procured,  if  he  design  to  sell  upon  a  lien 
given  to  him.  No  undue  hardship  is  imposed  upon  the  material 
man  by  this.  The  Act  gives  him  a  privilege  over  all  general 
creditors,  on  the  footing,  that  the  articles  have  contributed  to  the 
making  of  the  ship.  It  is  certainly  not  asking  too  much,  that  he 
should  look  to  the  application  of  what  he  furnishes,  if  he  intends 
to  create  the  statutory  lien. 

In  the  case  of  Tha  JSSersage  (2  Curtis,  C.  C.  Bep.  421,  Maine) 
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the  tacla  were  these : — ^The  builders  were  constructing  another 
vessel  of  the  same  tonnage  and  model,  at  the  same  yard,  at  the 
time  when  the  one  in  question  was  being  built  The  libellants 
furnished  materials  for  the  two  vessels,  without  distinguishing 
between  them.  The  Court  reversed  a  judgment  below  sustain- 
ing the  lien,  and  sent  the  case  to  an  assessor  to  ascertain  what 
materials,  purchased  for  the  two  vessels,  were  used  in  the  con* 
struction  of  the  Kiersage ;  for  the  price  of  such  portion  she  was 
liable. 

The  Judge  says,  "  If  materials  are  furnished  for  two  vessels, 
although  the  contract  does  not  specifically  appropriate  them,  they 
may  be  considered  as  furnished  to  that  vessel,  in  the  construction 
of  which  they  are  used.  When  thd  builder  has  actually  appro- 
priated them,  or  some  part  of  them  to  one  vessel,  it  may  be  said 
that  they  were  furnished  for  that  vessel,  and  so  be  within  the  law." 

The  statute  of  Maine  is,  in  this  particular,  substantially  like  our 
own. 

In  VeUman  v.  ihompson^  (3  Comstock,  440,)  it  was  said,  that 

the  statute  clearly  implied,  that  the  contract  to  work  or  furnish 
materials  must  be  followed  by  an  actual  performance,  before  the 
lien  could  attach. 

The  case  of  2%«  Pacific,  (1  Blatch.  0.  C.  Bep.  587,)  shows 
also,  that,  to  support  the  Uen,  the  materials  must  be  actually  used 
in  the  vessel. 

In  the  case  of  IngersoU  v.  The  Bark  OabargOf  (before  Justice 
Nelson,  MSS.,)  the  learned  Judge  says,  "  I  think  it  will  be  found, 
on  looking  into  the  origin  and  foundation  of  the  rule  in  the  Mari- 
time Code,  that  the  reason  and  policy  upon  which  it  rests,  are 
applicable  only  to  cases  where  the  materials  and  supplies  have 
been  actually  furnished  to  the  ship ;  in  other  words,  where  the 
material-man  has  parted  with  the  materials,  and  the  ship  has 
received  the  benefit  of  them.  In  the  case  of  materials  and  re- 
pairs, the  articles  furnished  enter  into,  and  give  value  to,  the  shio 
itsel£" 

The  learned  Judge  refers  to  the  case  of  The  Neptune,  before 
Sir  John  Nichol,  (8  Hagg.  Bep.  139,)  as  showing  the  origin  and 
principle  of  the  rule  which  gives  material-men  a  privilege  over 
other  creditors. 

The  object  of  the  local  statutes  of  various  States  is,  to  confer 
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upon  parties  building  or  repairing  domestic  vessels,  witbin  tbe 
State,  tbe  privileges  whieb  tbe  maritime  law  bas  given  to  foreign 
vessels  under  tbe  codes  of  most  commercial  nations.  This  prin- 
ciple was  applied  to  all  vessels  by  tbe  law  of  Bome,  and  bas  be- 
come incorporated  into  tbe  commercial  code  of  perbaps  all  tbe 
continental  States,  (Digest,  425,  26 ;  Abbott  on  Shipping,  142 ; 
The  Neptune^  8  Hagg.  124 ;  Smith  v.  The  Steamer  Mistem  Bail' 
road^  1  Curtis,  0.  0.  Eep.  253.) 

In  England  tbis  rule  was  rejected  as  to  domestic  vessels.  But 
in  Admiralty,  and  as  to  foreign  vessels,  tbe  doctrine  of  tbe  civil 
law  prevailed  at  one  time  fully,  and  was  overthrown  by  tbe 
courts  of  common  law  in  tbe  reign  of  Charles  tbe  11.,  (Abbott 
15(>  n ;  The  Neptune,  3  Hagg.  129 ;  Beversed,  2  Knapp's,  Pr. 
Coun.  Cases,  94.) 

The  Statutes  Sd,  4tb,  Victoria,  cb*  657,  gives  tbe  lien  as  to 
foreign  vessels.  In  our  own  country  tbe  maritune  law  bas  pre- 
vailed, (4  Wbeaton,  438 ;  1  Turner,  74.) 

It  follows  that  local  statutes  may  well  receive  their  interpreta- 
tion from  tbe  decisions  under  tbe  maritime  rule  wbicb  they  adopt, 
wherever  their  provisions  are  not  peremptory  and  explicit.  AH 
those  decisions  proceed  upon  tbe  ground  that  tbe  materials  have 
gone  into  tbe  ship,  and  contributed  to  ber  existence,  ber  perfec- 
tion, or  ber  value. 

We  conclude  that  tbe  rule  laid  down  by  tbe  learned  Judge,  in 
the  first  clause  of  bis  charge,  is  unquestionable  law,  and  adopt  tbe 
terms  in  wbicb  it  is  expressed. 

n.  But  tbe  next  clause  of  the  cbarge,  and  wbicb  is  ex- 
cepted to,  is  as  follows : — ''  Wben  it  was  proved  that  materials 
were  ordered  for  a  vessel  wbicb  was  tben  building,  and  that  they 
were  furnished  upon,  and  pursuant  to  sucb  order,  and  were  sent 
to  tbe  yard  where  tbe  vessel  was  being  built,  sucb  proof,  (if  no 
other  evidence  was  given  to  impair  it,)  was  sufSicient  prima  fade 
evidence  of  tbe  use  of  them  for  tbe  purpose  for  wbicb  tbey  were 
ordered  to  entitle  a  plaintiff  to  recover." 

We  understand  the  cbarge  to  include  tbe  element,  tbat  tbe  or- 
der is  made  by  one  possessing  tbe  statutory  character  of  owner, 
agent,  or  otherwise.  Tbe  question  is,  wbetber  tbe  cbarge  is 
erroneous  tbus  understood  ? 

Tbe  proposition  contained  in  it  may  consist  with  tbe  fetct  of 
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not  a  particle  of  the  materials  parchased  being  actaally  used  in 
the  vessel.  If  the  plaintiff  proved  the  matters  supposed  bj  the 
Judge,  and  rested,  he  would  be  entitled  to  recover. 

We  consider  that  there  was  error  in  this  position  of  the 
charge,  and  error  calculated  to  give  a  wrong  direction  to  the 
judgment  of  the  jury.  It  is  not  enough,  in  order  to  establish  a 
Uen  upon  a  vessel,  that  an  owner  should  order  them,  and  that 
thqr  be  traced  to  the  yard  where  the  vessel  is  being  built  in  com* 
mon  with  other  vessels.  We  are  &x  from  saying,  that  no  testi- 
mony will  suffice  but  such  as  pursues  and  marks  each  stick  of 
timber  from  the  lumber-yard  of  the  seller  to  its  embodiment  in 
the  vessel.  Evidence  short  of  this  may  amount  to  reasonable 
and  satisfactory  proof  to  a  jury  of  the  identity,  between  what  is 
furnished,  and  what  is  employed.  It  would  be  improper  and 
firuitless  to  attempt  to  define  the  character  or  amount  of  evidence 
which  would  be  sufficient  The  guide  to  the  jury  appears  to  us 
to  be,  the  general  proposition  laid  down  by  the  Judge  in  the  first 
instance,  with  noticing  any  circumstances  in  each  particular  case, 
which  may  lead  to  its  just  and  proper  application. 

HL  Another  exception  raises  the  question,  whether  the  con- 
tract  was  made,  or  debt  incurred,  by  the  owner,  or  agent  of  the 
vessel  7  In  connection  with  this,  the  offer  of  the  defendants  to 
prove  what  was  the  relation  between  them  and  Ferine,  is  to  be 
considered. 

The  Act  of  1880,  as  before  stated,  contained  only  the  words^ 
owner,  master,  agent,  or  consignee.  By  a  statute  which  was 
passed,  and  went  into  effect  on  the  29th  of  March,  1856,  the 
word,  builder,  was  added  to  the  enumeration.  All  the  timber  was 
furnished  in  the  present  case,  by  the  end  of  July,  1854. 

In  HubbeB  v.  Denism,  (20  Wendell,  181,)  the  plaintiff  had  been 
employed  by  one,  who,  it  appeared,  had  no  other  interest  in  the 
vessel  than  as  builder.  It  was  held,  that  he  was  not  an  agent^ 
for  he  had  no  power  to  bind  the  owners,  but  only  himself  person- 
ally. He  was  but  a  contractor,  and,  as  such,  was  neither  within 
the  words,  nor  the  reason  or  equity  of  the  Act 

So,  in  the  case  of  UdaU  v.  The  Steamship  Ohio,  (MSS.  Sept  80, 

1868,)  Justice  Nelson  observes : — "  A  contractor  employed  gene- 

xally  to  build  a  vessel — furnishing  the  materials — ^to  complete  her 

at  a  given  time,  and  at  a  q^ecific  pricey  is,  doubtless,  the  owner 

B.— n.  83 
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until  the  yeaael  is  bailt|  completed,  and  delivered;  and  under 
snch  a  contract,  the  lien  of  the  material-man  would  clearly  at- 
tach. Bat|  in  this  case,  the  contract  is  for  the  construction  of  the 
ship  after  a  specified  model  and  materials,  to  be  built  under  the 
direction  of  one  of  her  owners,  and  to  be  paid  for  from  time  to 
time,  as  the  work  progressed,  and  the  materials  were  famished. 
I  cannot  doubt  that  the  defendants  (for  whom  the  vessel  was 
built)  became  the  owners  of  it  as  the  work  advanced,  and  was 
paid  for.  It  seems  to  me  clear,  that  the  framers  of  the  Act  did 
not  intend  that  persons  dealing  with  a  mere  contractor,  divested 
of  ownership,  should  have  a  lien  on  the  vessel.  The  debt  is  to 
be  incurred  bj  the  owner  or  agent,  master  or  consignee — ^not  by 
a  mere  contractor  to  build." 

The  subject  is  well  discussed,  and  the  nature  of  the  agency, 
meant  by  the  statute,  much  considered  in  the  case  of  Childs  v. 
The  SieambocU  BruneUe,  (4  Bennett's  Missouri  Bep.  518.)  It  was 
there  held,  that  a  carpenter  who  had  contracted  to  repair  a  boat, 
for  a  specific  sum,  was  not  an  agent,  so  as  to  bind  the  boat  by  a 
lien,  in  favor  of  a  lumber-merchant  fix>m  whom  he  purchased  the 
timber.    The  statute  of  Missouri  is  similar  to  our  own. 

And  in  Smith  v.  Tfie  Cistern  JRailroad  Company^  (1  Curtis  C. 
C.  Bep.  25S,)  where  the  statute  of  Massachusetts  was  carefully 
considered,  it  was  decided,  that  a  seller  of  materials  to  one  who 
had  contracted  to  build  for  a  stipulated  sum,  with  knowledge  of 
the  contract,  could  not  assert  a  lien.  See,  also,  Ladd  v.  Hughes^ 
(15  niinois  Bep.  41.) 

In  PhUlipa  v.  Wright^  before  referred  to,  the  Court  say,  that 
the  evidence,  that  Bishop  &  Simonson  built  the  vessel,  established, 
presumptively,  the  fiict,  that  they  were  the  owners.  The  con- 
tract had  not  been  produced,  and  there  was  nothiug  incompatible 
with  the  idea,  that  they  were  to  continue  the  owners  of  the  hull, 
untU  their  work  was  completed,  and  the  price  fully  paid. 

But  the  case  of  Andrews  v.  Durante  in  the  Court  of  Appeals, 
(1  Keman,  86,)  is  of  principal  importance,  upon  the  present  ques- 
tion. 

The  two  leading  points  decided,  were : — 

1.  That  in  genersd,  a  contract  for  the  building  of  a  vessel,  or 
other  thing  not  yet  in  esse,  does  not  vest  any  property  in  the 
party  for  whom  it  is  constructed,  until  the  thing  is  finished  and 


-* 
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delivered,  or,  at  least,  read j  for  delivery,  and  approved  by  such 
party. 

2.  That  this  rale  is  not  varied  by  the  fact,  that  payment  is  to 
be  made  by  instalments,  during  the  progress  of  the  work,  and  is 
so  made. 

8.  Nor  is  it  enough,  that  the  contract  can  only  be  fulfilled  by 
completing  and  delivering  the  identical  vessel  commenced — ^not 
another  similar^nd  corresponding  with  the  agreement. 

4.  Nor,  again,  that  there  is  a  superintendent  employed  to  regu* 
late  the  work. 

But  it  was  admitted,  that  it  was  competent  for  the  parties  to 
agree  when,  and  upon  what  conditions,  the  property  in  the  sub- 
ject should  vest  in  the  prospective  owner.  Such  an  agreement 
would  be  legal.  And  the  inquiry  in  the  case  became  this: 
Whether  the  parties  had  so  contracted  as  to  transfer  the  owner- 
ship as  fast  as  the  different  parts  of  the  vessel  were  added  to  the 
fabric.  It  was  decided,  that,  that  particular  contract  did  not 
so  operate. 

Now,  the  offer  of  the  defendants  was,  first^  to  prove  that,  by 
the  agreement  entered  into  before  the  building  commenced,  it 
was  agreed,  that  the  vessel  should  become  the  property  of  Har- 
beck  &  Co.,  as  fast  as  the  payments  were  made  on  her,  and  that 
said  Harbeck  &  Co.  were  always  in  advance ;  next^  that  before 
the  timber  in  question  was  purchased  by  Ferine,  Harbeck  &  Co., 
they  had  overpaid  Ferine  for  all  work  and  materials,  and  were, 
under  the  agreement,  the  owners  of  the  vessel. 

This  appears  to  us  to  meet  the  principle  conceded  in  Andrews 
V.  DuranU  If  such  an  agreement  was  proven  as  proffered,  the 
ostensible  ownership  of  Ferine  would  have  been  disproved,  and 
that  of  Harbeck  &  Co.  established. 

The  offer  is  very  broad-^-so  broad  as  to  cover  any  case  in 
which  an  express  agreement  would  be  sufficient  to  create  an  ex- 
ception to  the  general  rule,  and  displace  the  apparent,  and  make 
out  the  actual  ownership. 

Questions  of  difficulty  may  certainly  arise,  such  as,  whether 
the  ownership  vests  until  payment  of  a  specific  instalment  is 
actually  made,  and  whether  a  subsequent  failure  to  pay  would 
defeat  the  ownership  in  the  part  previously  vested,  under  an 
agreement  providing  for  a  progressive  ownership.    We  do  not 
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enter  upon  such  qaestioim.    It  is  Bafficient  to  Bay,  that  under  the 
offer  a  caae  can  be  made  'which  will  defeat  the  lien. 

We  think  a  new  trial  nmst  be  ordered,  with  coats  to  abide  the 
event 


1£abt  Amr  Gbahaic,  Plaintp?  and  Respondent,  y.  Owen  Duni- 

OAK,  Defendant  and  Appellant 

1.  Where  eerteui  ftpertmeDU  in  a  dwelUDg-hooM,  in  the  City  of  New  York,  ere 
Mrigned  to  a  widow  on  en  earignment  of  dower  in  her  husband's  reel  eetete, 
and  the  residue  are  in  possession  of  the  heir«t-law,  or  his  grantee,  the  taxes 
and  assessments  are  the  sabjeet  of  equitable  apportionment  between  her  and 
eoeh  heir,  or  his  gnntee. 

SL  But  no  Boeh  apportionment  ean  be  made,  by  the  assessore  or  ooQeeton  of  tazsa^ 
et&,  or  other  public  authorities  of  the  city,  so  that  either  can  pay  a  portion 
thereof^  and  discharge  his  or  her  part  of  the  premises  from  the  charge  or  in- 
cumbrance 

a,  n;  in  order  to  reUere  her  own  share  of  the  pniniaee  ircMn  tha  ehai^e^  preTent 
the  accumulation  of  a  percentage  impoeed  as  a  penalty  for  the  non-payment^ 
and  saye  the  premises  from  sale  for  taxes  or  assesements,  the  widow  pep  the 
whole  amount^  she  may  recover  from  the  heir-at-law,  or  his  grantee,  his  just 
share  or  proportion  of  the  amount  paid,  with  interest  from  the  time  of  eueh  pay« 
ment 

4L  Boeh  share  or  proportion  of  the  taxes  ia  to  be  ascertained  by  taking  into  view 
the  relative  annual  value  of  thoee  parts  of  the  premises  held  by  each  respee- 
tively ;  and,  in  dividing  the  assessment,  the  nature  of  the  improvement  for  which 
the  assessment  is  made  should  be  considered,  having  regard  also  to  the  benefit 
resulting  therefrom,  and  its  probable  permaaenej,  and  also  the  age  of  the 
tenant  in  dower,  and  the  probable  duration  of  her  estate. 

6.  The  annual  water  rate,  for  the  use  of  the  Croton  water,  is  subject  to  the  same 
division.  But  a  charge  for  Croton  water,  separately  and  specifically  made  for 
a  particular  use,  which  use  is  exdos&vely  confined  to  the  apartment  of  one  of 
the  parties,  should  be  borne  in  whole  by  such  party. 

ft.  In  an  action  brought  by.  the  widow  to  recover  from  the  hdr«t^law,  etc, 
his  just  share  of  taxes  and  assessments  paid  by  her,  it  is  not  competent  to 
read  in  evidence  an  affidavit  of  one  of  the  commissioners,  by  whom  the  ad* 
measurement  of  her  dower  was  made,  to  show  that  the  commissioners  took  into 
consideration  the  taxes  which  would  probably  be  Imposed  upon  the  particular 
dwelling-house  in  question,  and  asrigned  her  dower  in  that  house  on  the  as- 
sumption that  she  would  pay  the  whole  of  the  taxes ;  nor  to  prove  by  that  or 
by  other  evidence,  that  upon  any  other  assumption  there  was  asrigned  to  liar 
lor  her  dower  an  under-proportioa  of  her  huabandTa  real 
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Boeli  an  af5dayit»  alHioiigh  found  on  file  annazed  to  the  record  of  the  proeeedings 
for  the  admeararement  of  dower,  forms  no  proper  part  of  the  record. 

Y.  If  the  comminioners  made  the  admeasarement  upon  any  erroneous  principle 
or  aMomption,  the  heir-atrlaw,  eta,  sbonld  set  it  aside  by  the  proper  ^ect  im- 
peachment thereof  in  the  proceeding  itsell 

8.  Where  it  is  stated  in  the  case  that  a  witness  named  was  sworn  and  examined 
"  under  objection  and  exception  by  the  defendant's  counsel,"  the  Court  on  appeal 
will  only  condder  whether  the  witness  was,  upon  the  facts  appearing  in  the 
case,  a  competent  witness  for  the  plainti£  Such  an  objection  and  exception 
does  not  bring  under  examination  the  particular  testimony  given  by  the  wit^ 
ness^  not  farther  objected  to,  nor  any  part  of  it,  if  any  of  such  testimony  was 
admissible; 

Before  Bobwobxh  and  Woomtuir,  J.  J. 

(Heard,  Dea  1857 ;  decided,  Feb.  27th,  185&) 

Tms  action  comes  before  the  Court  by  appeal  from  a  judgment 
for  the  plaintiff,  ordered  on  the  trial  of  the  action  at  Special  Term, 
before  Mr.  Justice  Hoffman,  without  a  jury. 

The  action  is  brought  by  the  plaintii9E|  the  widow  of  one  Gra« 
ham,  who  died  seized  of  two  lots  of  land,  and  the  dwelling-houses 
thereon,  in  the  City  of  New  York,  who,  after  the  death  of  her 
husband,  took  the  usual  proceedings  to  obtain  an  assignment  of 
her  dower,  and  to  whom  dower  was  assigned  in  one  of  the  houses 
by  appropriating  to  her  several  of  the  apartments  and  the  privi- 
lege of  the  yard,  etc.  After  such  assignment  of  her  dower,  and 
while  in  possession,  the  defendant  (who  was  the  grantee  of  the 
heirs-at-law)  was  in  the  possession  and  enjoyment  of  the  remain- 
ing apartments. 

The  annual  taxes,  and  some  assessments  for  public  improve- 
ments, and  also  the  annual  Oroton  water  rate,  from  time  to  time 
became  payable  and  the  plaintiff  paid  the  whole  amount,  and 
brought  this  action  to  recover  firom  the  defendant  his  just  share 
thereof. 

The  complaint  was  demurred  to,  but  the  same  was  held  suffi- 
cient at  Special  Term,  and  on  appeal  to  the  General  Term,  the  de- 
cision was  affirmed  on  the  7th  of  November,  1857. 

It  is  not  material  to  state  the  pleadings,  since  no  question  arose^ 
on  this  appeal,  which  does  not  sufficiently  appear  in  the  opinion 
of  the  Court ;  and  the  questions  arising  on  the  trial  are  there  stated. 

The  following  were  the  facts  found  on  the  trial  at  Special  Term, 
and  the  conclusions  of  Mr.  Justice  Hoffman  thereon: — 
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"  This  cause  having  been  tried  before  me,  without  a  jury,  I  find 
the  following  facts : — 

"  That  the  rental  of  the  whole  premises,  upon  which  an  appor- 
tionment is  to  be  made,  is  the  sum  of  $600  per  annum.  That  the 
proportion  which  the  property  not  occupied  by  the  plaintiff  should 
bear  to  this  valued  rental,  is  the  sum  of  $84 ;  that  the  taxes  prov- 
en to  have  been  paid  amount  to  the  sum  of  $269.98,  and  the  de- 
fendant's proportion,  on  the  basis  of  the  rent,  is  the  sum  of  $37. 

"  That  the  plaintiff  has  paid  the  sum  of  $35  for  an  assessment 
for  a  permanent  improvement,  of  which  the  defendant's  proportion 
is  $5. 

"The  plaintiff's  life-estate  should  be  charged  with  $11  of  the 
remaining  $30,  and  the  estate  in  remainder  with  the  balance  of  $19. 

"  The  sum  of  $9  was  likewise  paid  for  a  permanent  improve- 
ment, of  which  the  plaintiff  should  pay  $2.50,  and  the  defendant 
the  balance  of  $6.50.  That  the  authorities  of  the  City  and  County 
«of  New  York  do  not  apportion  taxes  or  assessments  in  cases  like 
the  present ;  and  that  the  plaintiff,  under  the  advice  of  counsel,  (as 
to  the  saving  her  dower,)  made  the  payment  in  full. 

"  The  total  amount,  chargeable  to  the  defendant,  is  the  sum  of 
$67.50,  which,  together  with  $7.50  interest  thereon,  make  in  all, 
$75.26.  The  decision  of  the  General  Term  in  this  case,  upon 
the  demurrer,  entitles  the  plaintiff,  as  matter  of  law,  to  recover, 
upon  proving  his  case. 

"  I  therefore  decide,  that  judgment  should  be  rendered  for  that 
amount,  in  favor  of  the  plaintiff,  with  costs." 

Judgment  having  been  entered  in  conformity  with  this  dedsioUi 
the  defendant  appealed  to  the  General  Term. 

H.  Brewster^  for  appellant  (defendant). 

L  The  exception  to  Mrs.  Park's  testimony  was  well  taken. 
What  rent  she  pays  now  was  wholly  irrelevant,  as  the  action  ap- 
pUed  to  1852-1856. 

II.  The  testimony  does  not  sustain  the  finding  of  &ct8  by  the 
Judge. 

nX  The  taxesx  and  assessments  were  on  the  land,  not  on  the 
upper  rooms,  and  cannot  be  apportioned.    The  plaintiff  ought^ 


NEW  YORK— FEBBUART,  1858.  619 

GrahAm  t.  Danigui. 

therefore,  to  have  paid  for  herself  and  has  no  claim  over  against 
the  defendant    (2  R  S.  4th  edition,  781,  §  18.) 

rV.  The  payment  was  volantarj,  and  confers  on  the  plaintiff 
no  right  to  recover.  (10  J.  R.  861 ;  2  Denio,  27 ;  8  J.  R  484 ; 
10  J.  R  404.) 

V.  The  statutes  provide  for  the  proper  mode  of  apportioning 
taxes  in  all  cases,  when  thej  can  be  apportioned,  and  the  party 
should  resort  to  the  remedies  there  provided.  And  this  action 
will  not  lie,  nor  has  this  Court  jurisdiction  of  the  action.  (1  R  S. 
4th  ed.  776,  §§  82-89,  p.  779 ;  Laws  1821,  p.  148,  ch.  149 ;  Laws 
1848,  p.  826,  §  11.) 

YI.  The  amount  allowed  is  more  than  the  plaintiff  is  entitled 
to.  None  of  the  Croton- water  tax  should  be  charged  to  these  up- 
per  rooms,  and  certainly  nothing  for  the  bar  on  the  premises,  that 
being  in  the  portion  occupied  by  the  plaintiff.  (See  Ordinance 
of  1851,  approved  March  20 ;  Bleecker  v.  BdOou^  8  Wend.  268.) 

Yn.  It  was  wrong  to  allow  the  plaintiff  to  pay,  without  de* 
fendant's  knowledge  or  consent ;  and  then,  without  showing  the 
account,  making  a  bill  or  asking  the  defendant  to  pay,  to  charge 
him  interest  and  costs ;  and  the  various  exceptions  on  those  points 
are  well  taken. 

YHL  The  exception  to  the  ruling  of  the  Judge,  that  the  de- 
fendant should  not  read  the  part  of  the  judgment-roll  of  the 
proceedings  for  the  admeasurement  of  dower,  offered  in  evidence, 
is  well  taken. 

Warren  0.  JSrovm^  for  the  respondent  (plaintiff). 

L  The  decision  of  the  General  Term  of  this  Court,  upon  thei 
demurrer  in  this  case,  having  decided,  as  a  matter  of  law,  that  the 
plaintiff  is  entitled  to  recover,  upon  proving  his  case,  that  point  is 
res  adjvdioakt  here,  and  wiU  not  be  again  inquired  into. 

n.  The  equitable  apportionment  of  taxes  and  assessments 
between  tenants  is,  in  some  measure,  a  matter  of  equitable  discre- 
tion, depending  upon  all  the  circumstances,  and  to  be  exercised 
by  the  Judge  who  makes  the  apportionment,  and  will  not  be  in- 
terfered with,  unless  clearly  excessive  in  amount 

nX  No  objection  was  made  at  the  trial,  that  defendant  should 
not  pay  his  proportion  of  the  entire  charge  for  Croton;  nor  does 
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it  ai^>ear  in  whose  part  of  the  premises  the  bar  is  ntoated.  The 
chaiige  for  the  bar  is  only  $15,  of  which  defendant's  proportion 
would  be  bat  $2.  Lex  non  eurai  de  mmmis^  But  the  entire 
water-tax  cannot  be  so  divided. 

lY.  The  interest  upon  defendant's  proportion  of  the  taxes  and 
assessments  to  2(Hh  of  June,  1867,  was  $13.41,  instead  of  $7.50, 
the  amount  allowed  to  plidntiff^  making  a  difference  of  $5.91, 
which  will  more  than  ofGiet  the  Croton  charge  for  the  bar,  or  any 
other  excess  daimed^  if  any  really  exists. 

Br  THi  CouBT.  WooDBUFF,  J.— The  plaintiff  as  tenant  in 
dower  of  certain  portions  of  the  house  at  the  comer  of  the  Ei^th 
Avenue  and  Thirty-fifth  street,  assigned  to  her  by  oommiaBioners,  in 
a  proceeding  brought  to  obtain  an  admeasurement  and  assignment 
of  her  dower,  sues  the  defendant,  the  owner  of  the  fee  of  the  pre- 
mises, and  in  possession  of  the  portion  not  assigned  to  her,  to 
lecover  an  equitable  share  or  portion  of  the  taxes  and  assessments 
paid  by  her  for  the  protection  of  tiie  whole  premisea 

The  question  in  controyersy  was,  whether  she  can  reoover  for 
moneys  so  paid ;  and,  if  so,  what  proportion  is  she  entitied  to  re- 
cover from  the  owner  of  the  fee  of  tiie  premises,  who  is  also  in 
possession  of  some  of  the  apartments  in  the  house. 

The  plaintiff  held,  as  tenant  in  dower,  the  larger  portion  of  tiie 
apartments  in  the  dwelling,  the  defendant  the  residue ;  the  taxes 
and  assessments  were  laid  upon  the  whole,  (t,  &,  upon  the  lot  of 
ground,  with  the  dwelliug-house  thereon) ;  a  feilure  to  pay  would 
result  in  a  sale  of  the  entire  premises.  It  was  the  plain  duty  of 
each  party,  as  between  themselves,  to  contribute  and  pay  a  just 
proportion ;  and  we  have  no  hesitation  in  saying  tha^  if  either 
pay  the  whole,  he  or  she  is  entitled  to  recover  back  from  the  other 
a  just  proportion  thereof  It  is  not  a  voluntary  payment,  but 
one  which  the  plaintiff  is  compelled  to  make  to  save  his  own 
property. 

The  statutes  cited  to  us,  authorizing  an  apportionment  of  taxes 
and  assessments  in  the  City  of  New  York,  do  not  provide  for  an 
apportionment  among  owners  of  different  estates  in  the  same  land, 
— ^as  between  the  owner  of  the  reversion  and  the  tenant  in  dower. 
(Laws  of  1821,  c.  149,  p.  148 ;  sees,  of  1848,  c.  280,  p.  825,  §  11 
of  Art  8.) 
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The  statute  declaring  the  effect  of  the  admeasurement  of  dower 
and  the  reoovery  thereof  (2  R  &  491,  §  18,)  provides,  that  the 
widow  shall  hold  the  same  during  her  natural  life,  subject  to  the 
payment  of  all  taxes  and  charges  accruing  thereon,  subsequent  to 
her  taking  possession.  This  makes  her  liable  for  the  taxes  upon 
the  premises  assigned  to  her,  but  bj  no  means  for  the  taxes  upon 
that  portion  not  assigned  to  her;  and  it  therefore  becomes  the 
subject  of  equitable  apportionment,  when  a  part  of  a  house  is 
assigned  to  her,  and  the  residue  is  held  by  the  heiis-at-law,  or 
their  assigns. 

In  a  case  like  the  present,  the  duty  of  each  is  the  proper  subject 
of  equitable  apportionment^  haying  regard  to  the  benefit  accruing 
from  the  assessment,  whether  more  or  less  permanent,  and  con- 
sidering also  the  age  of  the  tenant  in  dower,  and  the  probable 
duration  of  her  estate.  And,  as  to  the  annual  taxes,  it  seems 
quite  clear,  that  they  should  be  contributed,  to  by  each  in  the  ratio 
which  the  annual  value  of  the  apartments,  etc.,  held  by  each  bears 
to  the  annual  value  of  the  whole  premises. 

The  decision  at  Special  Term,  was  based  upon  this  view  of  the 
rights  of  the  parties;  and  we  think  the  basis  of  the  decision  was 
entirely  correct 

Upon  the  questions  of  fiKst,  what  is  the  annual  value  of  the 
whole  premises,  and  what  is  the  value  of  the  respective  portions 
held  by  the  plaintiff  and  the  defendant?  the  evidence  is  not  very 
dear,  nor  free  from  contradiction ;  but  we  can  by  no  means  say 
that  the  finding  of  the  Court  is  so  clearly  against  the  weight  of 
the  evidence,  or  without  evidence,  that  it  should  be  reversed. 

And,  in  estimating  the  benefits  resulting  from  the  asseasmentSi 
for  permanent  improvements,  and  apportioning  them  in  view  of  the 
probable  duration  of  the  estate  of  the  plaintiff,  it  must  suffice  to 
say,  that  there  is  nothing  in  the  case  which  indicates  to  our  minds 
that  the  apportionment  made  at  the  Special  Term  was  not,  in  all 
respects,  just  and  equitable,  and  made  in  the  exercise  of  that  dis- 
cretion which  properly  controls  a  subject  of  that  nature. 

The  case  states,  that  '^  Mrs.  Sarah-  Parks,  a  witness  sworn  on 
the  part  of  the  plaintiff,  under  objection  and  exception  by  defend* 
ant's  counsel,''  testified,  etc.,  (giving  her  testimony.)  The  points 
submitted  on  the  argument  by  the  appellant,  urge  that  this  excep* 
tion  is  well  taken.    What  is  meant  by  the  witness  "  being  sworn, 
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under  objection  and  exception,"  is  not  very  obvious ;  it  would 
seem  that  the  defendant  claimed,  that  she  was  an  incompetent 
witness,  and  that  he  therefore  objected  to  her  being  sworn,  and 
excepted  to  her  admission  as  a  witness ;  but,  as  there  is  nothing 
in  the  case,  and  nothing  is  now  suggested  indicating  that  she  was 
incompetent,  it  is  quite  possible,  that  it  was  intended  to  represent 
that  the  testimony  which  she  gave  was  objected  to  on  some  other 
ground,  and  that  the  Court  overruled  the  objection,  and  that  the 
defendant  excepted  to  such  ruling.  We  should  be  reluctant  to 
reverse  a  judgment  upon  such  a  conjectural  construction  of  the 
meaning  of  an  exception,  even  if  we  could  find  any  thing  in  her 
evidence  that  we  thought  might  or  ought  to  have  been  excluded, 
if  specifically  objected  to.  We  cannot  sanction  that  kind  of 
wholesale  exception  to  the  whole  of  the  testimony  of  a  witness ; 
and  if  such  exception  be  taken,  and  any  part  of  tlie  evidence  be 
legal  and  proper,  the  exception  ought  to  fail.  It  is  only  just  to 
the  adverse  party,  and  to  the  Court  itself,  to  require  die  objecting 
and  excepting  party  to  put  his  finger  on  the  very  subject  of  his 
objection  and  exception. 

This  witness  testified,  that  she  occupied,  and  for  ten  weeks  had 
occupied,  one  of  the  defendant's  rooms  and  the  wood-shed,  and 
paid  $3  per  month  rent.  It  is  now  urged,  that  what  this  witness 
paid  at  the  time  of,  and  for  ten  weeks  prior  to,  the  trial,  was  no 
evidence  of  the  value  of  the  premises  in  1862,  and  onward.  So 
&r  from  this  ground  of  objection  appearing  to  have  been  suggest- 
ed, it  appears  that  most  of  the  testimony  given  on  the  trial  was 
of  a  similar  character,  and  was  received  without  question  or 
objection.  But,  had  the  objection  been  specifically  made,  it  is 
answered  by  the  suggestion,  that  a  material  inquiry  was,  what  is 
the  relative  yearly  value  of  the  different  portions  of  the  premises  ? 
and  how  shall  taxes,  down  to  a  period  as  late  as  1866,  be  ap- 
portioned ?  The  trial  was  in  1867.  For  this  purpose,  the  evidence 
was,  we  think,  clearly  relevant  and  proper. 

The  Court  properly  refused  to  allow  an  affidavit,  made  by  the 
commissioners  who  admeasured  the  dower,  to  be  read,  to  show 
how  they  estimated  the  value  of  the  premises,  and  that  they  took 
into  consideration  the  large  amount  of  taxes  on  the  comer  lot : — 
1st.  It  was  no  proper  part  of  the  record ;  2d.  If  they  made  the 
admeasurement  upon  any  erroneous  principle  or  assumption,  it 
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could  not  affect  the  plaintiff's  rights,  so  long  as  the  admeasure- 
ment remained  in  force ;  if  wrong,  the  defendants,  in  that  proceed- 
ing, should  have  had  it  set  aside ;  and,  8d.  It  did  not  show,  nor 
tend  to  show,  that  the  admeasurement  was  made  upon  any  idea 
that  the  plaintiff  must  pay  more  than  her  just  share  of  the  taxes, 
etc.,  upon  the  comer  lot,  however  large  they  might  be ;  and  this 
answers,  also,  the  offer,  made  by  the  defendant,  to  prove  orally 
that  the  commissioners  made  the  assignment  of  dower,  assigning 
to  her  what  was  an  undue  proportion,  unless  apportioned  to  her 
on  the  basis  of  her  paying  the  taxes  and  assessments. 

No  such  evidence  can  be  competent,  in  any  view  of  the  sub- 
ject, in  a  collateral  action :  the  assignment  of  dower  must  here 
be  conclusively  presumed  to  have  been  just  and  made  upon  cor- 
rect principles. 

It  is  insisted,  that  the  Court  erred  in  allowing  interest  to  the 
plaintiff  Upon  every  just  view  of  the  subject,  the  plaintiff,  if 
entitled  to  recover  at  all,  should  recover  interest  from  the  time 
of  suit  brought ;  and  an  exception  to  the  allowance  of  any  in- 
terest cannot  therefore  be  sustained.  From  what  precise  day  the 
Court  below  allowed  interest,  is  not  apparent,  but  a  computation 
will  show  that  the  amount  allowed  is  very  little  more, — ^less  than 
two  dollars  more, — than  the  interest  from  the  date  of  the  summons. 

We  think,  however,  that  the  plaintiff  might  equitably  have 
been  allowed  a  greater  amount  of  interest  than  was  allowed  on 
the  taxes  and  water  rate  paid. 

It  was  the  duty  of  the  defendant  to  pay  his  share  of  the  taxes, 
etc  Had  not  the  taxes  been  paid  by  the  plaintiff,  the  rates  of 
increase  by  law,  imposed  by  way  of  penalty  for  suffering  taxes 
to  remain  in  arrear,  greatly  exceed  the  legal  rate  of  interest,  aiud 
that  penalty  is  saved  to  the  defendant;  and  this  is  also  true  of 
the  water  rate  and  assessments,  after  the  lapse  of  certain  periods 
prescribed  by  law.  The  defendant,  therefore,  would  have  been  a 
considerable  gainer,  even  had  he  been  charged  with  interest  from 
the  dates  of  the  respective  payments,  as  we  think  would  have 
been  equitable.  So  that,  in  this  respect,  we  deem  the  judgment 
less  than  the  plaintiff  was  entitled  to. 

But  we  find  that,  besides  the  tax  for  the  Croton  water  for  the 
use  of  the  premises  generally,  there  was  a  tax  for  water  for  the 
use  of  the  bar  in  the  store,  which  belonged  exclusively  to  the 
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plaintiff,  and  which  tax  it  in  nowise  belonged  to  the  defendant 
to  pay  or  contribute  to ;  and  this  last  named  tax,  of  five  dollars  a 
year  for  three  years,  is  included  in  the  aggregate  apportioned  be- 
tween these  parties,  and  by  this  means  the  sum  of  two  dollaiB 
and  seven  cents  is  cast  upon  the  defendant,  which  he  was  not 
liable  to  pay.  We  should  do  no  injustice  if  we  allowed  this 
error  to  remain  uncorrected.  What  we  deem  erroneous,  in  re- 
spect to  interest)  more  than  balances  it  Still,  as  the  plaintiff  has 
not  appealed,  it  will  be  safer  as  a  precedent,  if  not  our  dear  duty, 
to  allow  the  defendant  the  two  dollars  and  seven  cents. 

This  sum  must  therefore  be  deducted  firom  the  judgment^  and 
the  judgment  be  affirmed  for  the  residue,  with  costs  of  the  appeal 

Ordered  accordingly. 


Theodosia  D.  Whseleb,  Plaintiff  and  Appellant,  v.  John  H. 
MoBBis  and  others,  Defendants  and  Bespondents. 

1.  A  widow  U  entitled  to  dower,  in  an  equity  of  redemption  rested  in  her  husband, 
in  lands,  eonreyed  to  him  dnring  the  coverture,  subject  to  a  mortgage  thereon. 

a.  Her  inchoate  right  of  dower  will  not  be  defeated  or  eztingaished  by  the  for«- 
closure  of  the  mortgage,  during  the  lifetime  of  her  husband,  if  she  is  not  made  a 
party  to  the  snit^  notwithstanding  her  husband  is  made  a  defendant  therein. 

8.  In  the  State  of  New  York,  when  a  mortgage  is  given  by  the  purchaser  of  lands 
to  his  grantor,  to  secure  to  the  latter  the  payment  of  the  purchase-money,  or  a 
portion  thereof,  it  Is  not  necessary  that  the  wife  of  the  purchaser  should  join 
in  the  mortgage.  As  against  such  a  mortgagee,  the  wife's  right  of  dower  is  in 
subordination  to  the  mortgage,  and  cannot  be  set  up  to  impair  the  mortgage, 
or  the  lien  thereof  If,  therefore,  she  surrives  her  husband,  she  cannot  claim 
dower  in  hostility  to  the  mortgage,  nor  except  on  a  foU  recognition  of  the 
mortgage  lien.  But  she,  nerertheless^  la  entitled  to  dower  in  the  equity  of  re- 
demption, and  is  entitled  to  redeem  the  premises  from  the  mortgage; 

4  In  this  respect,  the  widow  of  one  who  has  given  a  mortgage  for  purchase-money, 
in  which  she  did  not  join,  is  in  the  same  situation,  and  has  the  same  rights  as 
the  widow  who  has  united  with  her  husband,  in  giving  a  mortgage  to  seeure 
a<Hne  other  debt ;  and  as  the  widow  of  one  who  had  mortgaged  his  lands  before 
his  marriage ;  and  the  same,  also,  as  the  widow  of  one  who  purchased  land 
subject  to  a  mortgage,  and  died. 

5.  If  a  purchaser,  who  has  given  a  mortgage  for  purchase-money,  conveys  the  pre- 
mises to  another,  rabject  to  the  mortgage,  the  same  propontions,  above  stated. 
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apply;  th«  vife  of  the  latt  grantee  has  an  inchoate  right  to  dower  in  the  eqni^ 
of  redemption,  in  sabordination  to  the  mortgage,  and  on  the  death  of  her  hn^ 
band  she  becomes  entitied  to  dower,  and  may  redeem  the  premises  by  pay- 
ment of  the  mortgage  debt 

6.  A  foredomre  of  the  mortgage  in  the  life  time  of  hsr  husband,  bya  suit  to  wliioh 
he  is  a  defendant^  will  not  defeat^  nor  oat  off  her  right  to  redeem,  if  she  is  jnoi 
also  a  party. 

1,  The  mortgagee  in  lawfhl  possession,  and  those  who  may  hare  aeqnlred  title  by 
snoh  a  foredosore,  and  a  sale  therein,  and  are  in  poisession,  may  defend  sodi 
possession  at  law  against  the  elaim  of  the  widow ;  they  have  the  legai  titie,  and 
her  elaim  is  subordinate  thereto,  so  long  as  the  mortgage  debt  is  unpaid;  bat 
the  is  entitled  to  redeem,  and  a  suit  io  equity  may  be  maintained  by  her,  to  be 
allowed  to  redeem  upon  such  terms  as  may  be  equitable. 

6.  The  Statutes  of  New  York  relating  to  dower,  ete.,  bearing  upon  these  questioni 
examined  and  considered. 

(Before  Dms,  Ch.  J.,  and  WooDBVir,  J.) 
Heard  Oetober  16di,  1867 ;  decided  March  6th,  1868. 

This  is  an  appeal  by  the  plaintifl^  from  a  jadgment  for  tlie  de- 
fendant^ ordered  by  Mr.  Juatioe  Hoffman,  at  Special  Term,  on 
demurrer  to  the  complaint,  on  the  ground,  that  it  did  not  state 
&ct8  sufficient  to  constitute  a  cause  of  action. 

In  January,  1835,  (George  Bapelje  conyeyed  certain  lots  of 
ground  to  William  A.  Burtis,  and,  to  secure  to  Bapelje  the  pay- 
ment  of  a  part  of  the  purchase-money,  Burtis  and  his  wife,  at 
the  same  time,  mortgaged  to  him  the  premises  conveyed. 

In  May,  1886,  the  same  premises  were  conveyed,  from  Burtis 
and  wife,  through  several  mesne  conveyances,  to  Bussell  C. 
Wheeler,  the  then  husband  of  the  plaintiff 

A  suit  was  afterwards  iostituted^  in  the  Court  of  Chancery,  by 
the  executrix  of  Bapelje,  (who  had  died,)  for  the  foredosure  of 
the  mortgage  given  by  Burtis  and  wife  for  purchase-money ;  and 
by  virtue  of  a  decree  pronounced  in  that  suit^  the  premises  now 
in  question  were  sold  to  pay  the  sum  of  one  thousand  six  hun* 
dred  and  fifty-seven  dollars  and  seventy-nine  cents,  found  due  on 
the  said  mortgage,  on  the  10th  day  of  January,  1844 ;  and  on  the 
12th  day  of  February,  1844,  a  conveyance  was  executed  to  the 
purchaser,  by  the  Master  in  Chancery. 

To  this  suit,  Bussell  C.  Wheeler,  die  husband  of  the  plaintiff 
was  a  party  defendant;  but  his  wife,  the  present  plaintiff  was 
not  made  a  party. 

Bussell  C.  WheelcTi  her  husband|  died  in  August^  1847. 
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The  bill  of  complaint  herein  alleges  the  foregoing  facts,  and 
that  the  plaintiff  intermarried  with  Wheeler  in  1833,  and  the 
plaintiff  thereupon  claims  dower  in  the  premises,  and  a  right  to 
redeem  the  same,  by  paying  the  sum  due  upon  the  mortgage, 
with  interest,  or  such  other  sum  as  it  shall  be  adjudged  that  she 
ought  to  pay,  and  for  other  and  further  relief,  etc. 

The  defendants  have  an  interest  in  the  premises,  as  purchasers 
and  mortgagees,  under  the  foreclosure  and  decree,  and  the  sale  and 
conveyance  by  the  Master. 

Upon  demurrer  to  the  complaint,  on  the  ground  that  the  facts 
stated  do  not  constitute  a  cause  of  action,  judgment  was  rendered 
for  the  defendants. 

The  plaintiff  appealed  to  the  General  Term. 

Edgar  &  Van  TftnAfc,  for  the  plaintiff  appellant 

L  Bussell  C.  Wheeler,  the  husband,  was  seized  of  an  estate  of 
inheritance  in  the  lands  in  question,  during  his  marriage  with  the 
plaintiff,  consequently  she  has  a  right  to  be  endowed  of  a  third 
part  of  said  lands.  (1  Rev.  Stat.  740,  §  1.  See  Park  on  Dower, 
p.  5,  in  vol.  11  of  Law  Library.)  There  is  no  doubt,  under  our 
laws,  that  a  mortgagor  is  seized  of  an  estate  of  inheritance  in  the 
lands  mortgaged.  The  mortgage  is  a  mere  security  for  the  debt 
(  Waters  <t  Ors  v.  Stewart^  1  Caines^  Cases  in  Error,  47 ;  OoUins  v. 
Torry^  7  Johns.  Rep.  278 ;  Chks  v.  Odes,  15  Johns.  Rep.  319 ; 
Bdl  V.  Mayor  of  New  York,  10  Paige,  49,  54 ;  4  Kent's  CJom.  45.) 

n.  The  wife,  then,  is  entitled  to  dower  in  the  equity  of  re- 
demption, even  though  she  may  have  joined  in  the  mortgage, 
and  is  not  cut  off  by  the  provision  of  the  Revised  Statutes. 
(1  Rev.  Stat  740,  §  5.)  The  object  of  the  statute  was  to  render 
unnecessary,  as  against  the  amount  of  the  mortgage,  any  release 
of  dower  by  the  wife.  If  a  mortgage  were  given  for  other  than 
purchase-money,  and  the  wife  did  not  join  in  it,  a  foreclosure  in 
the  husband's  lifetime,  without  making  the  wife  a  party,  would 
not  cut  off  her  dower.  (See  1  Rev.  Stat  742,  §  16.)  Nor,  if  the 
wife  joined  in  such  a  mortgage,  but  was  not  made  a  party  to  such 
a  foreclosure,  would  her  dower  be  barred,  (See  Statutes  as 
above.)  Nor  would  the  husband's  release  bar  it,  as  was  errone- 
ously held  in  the  case  in  6  Cow.  816.     {Swaine  v.  Ferine^  5  Johns. 
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Ch.  R  482 ;  4  Kent's  Com.  44.)  If  it  would  not  be  barred  in 
either  of  said  cases,  why  wonld  it  be  barred  by  such  foreclosure 
in  a  case  of  foreclosure  of  a  mortgage  given  for  purchase-mone j  ? 
Certainly  not  by  reason  of  the  foreclosure  "  living  the  husband," 
but  because  she  was  not  endowable  in  the  land  at  alL  The  wife  is 
not  bound  by  any  proceedings  to  which  she  is  not  a  party.  {Haines^ 
V.  Beach,  8  Johns.  Ch.  B.  461 ;  Tabele  v.  Tabde,  1  Johns.  Ch.  45 ; 
Swatne  v.  PerinSy  5  lb.  482.) 

IIL  The  foreclosure  "  living  the  husband,  can  make  no  diffeiv 
ence  in  the  wife's  rights.  (See  BeU  v.  The  Mayor  of  New  Tbrifc, 
10  Paige,  49,  67 ;  DenUm  v.  Nanny^  et  al.y  8  Barbour,  618.) 

IV,  The  wife's  right  is — 

1.  A  right  to  redeem,  or 

2.  A  right  to  dower  in  the  land,  and  mesne  profits. 

Jonathan  MxHer,  for  the  defendants,  respondents. 

I.  The  mortgage  given  by  William  A.  Burtis  to  (George  Bar 
pelje  having  been  foreclosed,  and  a  deed  of  the  premises  in  ques- 
tion having  been  given  to  the  purchaser,  on  a  sale  made  pursuant 
to  the  decree  therein,  and  the  defendants  deriving  title  under  that 
deed,  must  be  held  to  claim  said  title  under  the  said  George 
Bapelje,  the  mortgagee. 

n.  The  mortgage  being  given  for  the  consideration  money, 
and  foreclosed  during  the  lifetime  of  said  Burtis  and  Bussell  0. 
Wheeler,  the  husband  of  the  plaintifT,  in  a  suit  in  which  Burtis 
and. Wheeler  were  both  parties,  neither  the  wife  nor  widow  of 
Burtis,  nor  of  Wheeler,  is  entitled  to  dower  in  the  premises. 

The  provisions  of  the  Bevised  Statutes  are  conclusive,  as  against 
any  such  claim  on  the  part  of  the  widow  of  the  mortgagor;  that 
is,  if  Burtis  had  died  without  making  a  conveyance,  his  widow 
would  not  have  been  entitled  to  dower.  The  5th  section  of  tbe 
Bevised  Statutes,  entitled  "  Of  Estates  in  Dower."  2d  Bevised 
Statutes,  4th  ed.,  page  150,  is  in  these  words :  "  §  5.  Where  a 
husband  shall  purchase  lands  during  coverture,  and  shall  at  the 
same  time  mortgage  his  estate  in  such  lands  to  secure  the  pay- 
ment of  the  purchase  money,  his  widow  shall  not  be  entitled  to 
dower  out  of  such  lands,  as  against  the  mortgagee  or  those  claim- 
ing under  him,  although  she  shall  not  have  united  in  such  mort- 
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gage;  but  she  shall  be  entitled  to  her  dower  as  against  all  other 
persons.'^  The  6th  section  of  the  same  Adt  is  in  these  words : 
^§6.  Where,  in  snch  case,  the  mortgagee,  or  these  claiming 
under  him,  shall,  afi^  the  death  of  the  husband  of  such  widow, 
cause  the  land  mortgaged  to  be  sold,  either  under  a  powerof 
sale  contained  in  the  mortgage,  or  bj  yirtue  of  the  decree  of  a 
court  of  equity,  and  any  surplus  shall  remain,  after  payment 
of  the  moneys  due  on  such  mortgage  and  the  costs  and  charges 
of  the  sale,  such  widow  diall  neyertheless  be  entitled  to  the  in- 
terest or  income  of  the  one-third  part  of  surplus,  for  her  life,  as 
her  dower."  Taking  these  two  sections  together,  it  is  apparent, 
that  if  the  mortgage  be  foreclosed  during  the  life  of  the  husband, 
the  widow  would  not  be  entitled  to  hare  any  provision  made  oat 
of  the  surplus  for  inchoate  dower,  nor  to  any  dower,  if  she  after- 
wards became  the  widow  of  the  mortgagor. 

in.  The  widow  of  Burtis,  if  he  had  not  conveyed  the  premises 
before  the  fbreclosure  and  sale,  would  not^  by  the  common  law, 
have  been  entitied  to  dower.  {J^cnv  y.  Tiffi^  15  John.  R.  458; 
Jaxkam  y.  De  Wiii,  6  Cowen,  816;  Van  Dyne  t.  Thayre,  19 
Wendell,  B.  162;  Ounningham  v.  Knighi,  1  Barbour,  S.  C.  R 
899.) 

lY.  Burtis's  wife,  provided  he  had  died  without  making  a  con- 
veyance, would  not  be  entitled  to  dower.  The  plaintiff  claims 
through  Burtis;  and  as  i^nst  the  defendants,  who  claim  under 
the  mortgagee,  she  is  not  entitled  to  dower.  First,  the  ground 
upon  which  the  claim  of  the  widow  of  Burtis  would  be  barred  is, 
that  Burtis,  as  shown  by  the  above  authorities,  had  no  srizin  of 
the  estate,  which  subjected  it  to  dower  as  against  the  mortgagee 
or  those  claiming  under  him.  Second,  that  he  could  not  convey 
any  greater  estate  to  another,  or  create  any  other  seizin  as  against 
the  mortgagee  than  he  owned  or  held.  {Ooaies  v.  Gheever,  1 
CJdwen,  460 ;  Van  Dyne  v.  Thayre,  14th  Wendell,  286 ;  Sandfitni 
V.  McLean,  8  Paige,  B.  123.) 

Bt  the  Court.  Woopruff,  J. — ^The  question  presented  to 
our  consideration  on  this  appeal  is,  whether  the  plaintiff  is  entitied 
to  redeem  the  premises,  in  virtue  of  an  interest  therein,  as  tiie 
once  wife,  and  now  widow,  of  Bosaell  C.  Wheeler,  to  whom  the 
premises  were  conveyed,  subject  to  a  mortgage  given  theieon  ^ 
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parchase-monej  by  the  party  from  whom  his  title  was  derived. 
And  this  question  involves  an  inquiiy,  what  were  the  rights  of 
the  plaintiff  prior  to  the  foredosure  of  that  mortgage?  and  sec- 
ond, how  does  that  foreclosure  affect  her  ? 

It  is,  of  course,  conceded,  that  Bussell  0.  Wheeler^  her  hus- 
band, acquired,  by  the  conveyance  of  the  premises  to  him,  an 
equity  of  redemption  in  the  mortgaged  premises. 

And  the  general  doctrine,  well  settled  in  this  State,  that  a  wife 
will  be  endowed  of  an  equity  of  redemption  vested  in  her  hus- 
band during  the  coverture,  is  not  disputed.  {Bitehcock  v.  J9ar- 
ringian,  «  J.  R  290;  (Mim  v.  Torrey,  7  lb.  278;  Cbhs  v.  (hk$^ 
15  Id.  819 ;  iMne  v.  Shears^  1  Wend.  487»  and  cases  dted.) 

But  it  is  claimed,  that  the  mortgage  in  the  present  case,  being 
a  mortgage  given  for  the  purchase-money,  neither  Burtis  nor 
any  grantee  under  him  had  such  a  seizin^  that  the  general  doc- 
trine last  mentioned  is  applicable. 

This,  it  is  insisted,  should  be  regarded  as  settled  as  the  law  be- 
fore the  Bevised  Statutes  by  the  cases  of  SUm  v.  T^  15  J.  B. 
458,  and  Jackson  v.  Be  Wiitj  6  Cow.  816,  and  unqualifiedly 
affirmed  by  the  provisions  of  the  Bevised  Statutes  on  the  subject 
of  Dower,  (1  Bev.  Stat  p.  740,  744,  §§  4,  5,  and  6.) 

Section  4  of  the  statute  provides,  that  where  a  person  seized 
of  an  estate  of  inheritance  in  lands  shall  have  executed  a  mort- 
gage of  such  estate  before  marriage,  his  widow  shall,  nevertheless, 
be  entitled  to  dower  out  of  the  lands  mortgaged  as  against  every 
person,  except  the  mortgagee,  and  those  claiming  under  him. 

This  was  no  restriction  of  the  widow's  right  of  dower  within 
limits  more  narrow  than  had  before  bounded  that  right.  The 
Ciourts  had  already  settled,  that  a  mortgagee  has  in  this  State 
only  a  chattel  interest  in  the  land  as  security  for  his  debt, 
and  that  the  £reehold  remains  in  the  mortgagor.  Ifiwvyan  v. 
Mersereau,  11  J.  B.  584;  Wibon  v.  Troup,  2  Cow.  198,  7  Cow. 
18,  Id.  71,  6  lb.  147,  and  Isases  above  also  dted.) 

And  that  such  freehold,  being  an  estate  of  inheritance,  the 
widow  has  dower  therein  subject  only  to  the  mortgage;  ai^d 
might  as  against  the  heirs-at-law  have  an  assignment  of  dower 
and  maintain  her  action  at  law  therefor.    (5  J.  Ch.  B.  452.) 

But  this  right,  of  dower  was  subject  to  the  mortgage  and  in 
B.— n.  84 
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entire  subordination  to  the  rights  of  the  mortgagee.  (See  Van 
Dyne  v.  Thayre,  14  WencL  284.) 

This  fourth  section  was,  therefore,  a  mere  affirmance  of  the  pre- 
existing  law  as  it  had  been  deckred  by  the  Courts.  It  gaye  the 
mortgagee  no  new  rights.  As  against  him,  she  was  placed  in  the 
same  subordination  as  anj  other  person  acquiring  an  interest 
subject  to  the  mortgage.  That  is  to  say,  his  title  to  have  and 
enforce  his  lien  upon  the  premises  could  not  be  prejudiced  nor 
be  defeated  by  the  subsequent  marriage  of  the  mortgagor. 

We  are  aware  that  the  present  is  not  a  case  under  the  fourth 
section.  We  refer  to  it^  however,  because  the  provisions  of  the 
fifth  section  are  so  nearly  identical  in  the  particulars  material  to 
this  case  that  they  ought  both  to  be  kept  in  view  in  determining 
the  intent  and  scope  of  the  statute. 

And  this  reference  to  the  decisions  above  noted,  and  to  this 
section  of  the  statute,  showd,  we  think,  that  whatever  doubt  may 
have  existed  in  England,  and  formerly  in  this  State,  whether  the 
execution  of  a  mortgage  so  divested  the  title  of  the  husband  that 
he  could  not  be  said  to  have  been  seized  during  the  coverture  of 
an  estate  of  inheritance  so  as  to  give  dower  to  his  wife,  is  put  at 
rest  He  is  seized,  but  that  seizin  is  qualified  by  the  outstand- 
ing interest  of  the  mortgagee,  and  as  against  such  mortgagee 
no  act)  conveyance,  or  marriage  will  operate  to  impair  that 
interest 

Upon  a  consideration  of  the  6th  section,  which,  it  is  supposed, 
governs  the  present  case,  it  will,  we  think,  appear  that  these  views 
are  material,  and  furnish  a  guide  to  the  determination  of  the  rights 
of  the  parties. 

To  the  correct  understanding  of  the  6th  section,  it  seems  mate- 
rial to  observe,  that  a  doubt  had  existed  whether,  on  a  conveyance 
to  a  husband,  he  did  not  become  instantly  sdzed  of  an  estate  of 
inheritance ;  so  that  his  mortgage,  given  back  to  secure  the  pur- 
chase-money, was  subject  to  an  inchoate  right  of  dower,  acquired 
by  the  wife  eo  instarvti  the  deed  to  her  husband  was  delivered. 

This  question  was  brought  before  the  Court  in  ^w  v.  7^  (15  J. 
R  458,)  and  it  was  there  urged,  that  as  the  conveyance  to  the 
husband  vested  the  title  in  him,  before  he  could  in  turn  reconvey 
by  way  of  mortgage,  the  seizin  of  the  husband,  though  but  for 
an  instant,  was  sufficient  to  entitle  the  wife  to  dower.    And  Mr. 
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Justice  ThompBon  was  of  that  opinion.  A  majority  of  the  Court 
held  otherwise. 

It  will  be  noticed  that^  in  that  case,  the  premises  had  been  sold 
under  a  power  of  sale  contained  in  the  mortgage,  and  the  widow 
was  claiming  dower,  not  in  the  equity  of  redemption,  but  in  hos- 
tility to  the  mortgage,  at  la^,  and  against  the  party  who  held 
under  the  mortgage. 

This  case,  therefore,  in  no  wise  settled  that  the  wife  took  no 
interest  in  the  equity  of  redemption.  That  equity  of  redemption 
remained  in  the  husband  as  truly,  for  all  purposes,  as  if  he  had 
bought  the  land  subject  to  the  mortgage.  There  is  no  reason 
whatever  for  saying  that  the  wife  was  not  as  well  entitled  to 
dower  in  that  equity  of  redemption  as  in  any  other,  nor  can  the 
Court  be  deemed  to  so  hold.  The  point  was,  whether  she  had 
acquired  a  right  of  dower,  as  against  the  mortgagee,  prior  and 
superior  to  his  right^  and  the  majority  of  the  Court  held  that  she 
had  not  In  regard  to  her  equitable  right  to  redeem,  or  her  right 
as  against  the  heiis-at-law,  or  purchasers  of  the  equity  of  redemp- 
tion  from  her  husband,  the  Court  had  nothing  to  say.  No  ques- 
tion was  before  them  on  the  subject 

So,  in  the  subsequent  case  of  Jackaon  v.  ^De  WiU,  the  point 
really  before  the  Court  was  the  same.  The  defendant^  in  eject* 
ment^  was  in  possession  under  the  title  of  the  mortgagee,  and  it 
was  held  that  the  widow  of  the  mortgagor  could  not  maintain  tl^e 
action  to  recover  her  dower.  The  ruling  must  have  been  the 
same,  had  that  been  a  case  in  which  her  husband  had  been  a  pur- 
chaser of  the  premises  subject  to  the  mortgage.  All,  therefore, 
which  was  necessarily  involved  in^  or  decided  by,  these  cases,  was 
that  the  conveyance  to  the  husband,  who  gave  back  a  mortgage 
for  purchase-money,  did  not  give  him  such  a  seizin  that  the 
right  of  dower  of  tJie  wife  attached,  intermediate  the  deed  and 
the  mortgage;  and,  therefore,  that  she  could  not  maintain  an 
action  at  law  against  the  mortgagee,  or  those  claiming  under  him. 
As  against  them,  she  was  not  entitled  at  law  to  dower. 

But,  in  the  first  case,  the  decision  was  made  by  a  divided  Court 
In  the  last  case,  the  reasoning  of  the  Judge  by  whom  the  opinion 
of  the  Court  was  delivered,  is  expressed  in  language  which  might 
create  what  we  deem  a  misapprehension,  that  the  Court  thought 
she  could  not  have  dower,  even  as  against  the  heirs-at>law,  or 
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porchaaeiB  from  the  husband :  though,  on  a  careful  examination 
of  the  opinion,  and  the  ficts  to  which  it  was  applied,  it  warrants 
no  saoh  view. 

In  this  state  of  the  adjudications  on  the  sabject,  the  Bevised 
Statutes  were  enacted,  and  the  revisers,  having  the  case  of  Stow 
V,  Tijffi  in  view,  and  intending  to  declare  the  precise  rule  of  that 
dedsion,  (see  revisers'  notes,)  proposed,  and  the  L^islatore 
adopted,  the  6ih  section,  the  effect  of  which  we  are  now  con- 
sidering. 

By  this  they  provide,  in  relation  to  premises  purchased  by  the 
husband  during  coverture,  and  mortgaged  at  the  same  time  to  se- 
cure the  purchase-money,  that  "his  widow  shaQ  not  be  entitled  to 
dower,  as  against  the  mortgagee,  or  those  claiming  under  him, 
although  she  shall  not  have  united  in  such  mortgage ;  but  she 
9hall  be  entitled  to  her  dower  as  against  all  other  persons." 

This  removed  all  doubt,  if  any  before  existed,  whether  the  deed 
to  the  husband  gave  him  such  a  seizin  as  let  in  the  inchoate 
right  of  dower,  to  the  prejudice  of  the  mortgagee,  and  yet  affirmed 
her  title  to  dower  in  the  equity  of  redemption.  It  placed  her  in 
the  same  situation,  or  rather  declared  her  to  be  in  the  same  situa- 
tion, in  respect  to  her  claim  to  dower,  as  though  she  had  united  in 
the  mortgi^e,  and  in  the  same  situation,  in  that  respect,  as  her 
husband  himseli^  or  any  purchaser  from  him;  in  short,  the 
mortgagee  had  a  paramount  claim  against  her  and  them,  and 
neither  she  nor  they  could,  as  against  the  mortgagee,  set  up  their 
title. 

This  was  precisely  what  had  been  provided  by  the  4th  section, 
in  reference  to  the  rights  of  a  wife  in  premises  mortgaged  by  the 
husband  before  marriage,  as  already  noticed,  and  as  was  ex* 
presaly  decided  in  Van  Dyne  v.  Thayre,  (14  Wend.  283,)  above 
cited. 

From  this  time,  we  apprehend  the  whole  inquiry,  whether  the 
seizin  of  the  husband,  in  an  equity  of  redemption,  either  bv 
purchase  subject  to  a  mortgage,  or  remaining  after  a  mortgage 
given  by  himself  before  marriage,  or  resulting  from  a  conveyance 
to  himself  during  the  coverture,  where  he  executed  a  mortgage 
for  the  puxchase-money,  was  such  a  seizin  as  entitled  the  wife  to 
dower,  was  settled,  and  the  right  in  each  case  was  the  same.  As 
against  the  mortgi^gee,  and  those  claiming  under  him,  she  had  no 
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legal  right  Her  interest  was  wholly  subordinate  to  theirs,  and 
(5buld  neither  impair  nor  defeat  the  mortgage. 

But,  in  each  case,  the  equity  of  redemption  remained.  Of  this 
she  might  yet  be  endowed.  As  against  all  others,  her  right  to 
dower  was  unqualified.    {Van  Dyne  v.  Thayrt^  supra) 

If  the  mortgagee  was  in  lawful  possession,  she  could  maintain 
no  action  against  him  to  recover  her  dower.  If  the  mortgage  was 
foreclosed,  she,  as  well  as  every  other  person  interested  in  the 
right  to  redeem,  was  debarred  of  her  right  In  short,  the  wife 
had  no  interest  which  created  any  obstacle  to  the  enforcement  of 
the  mortgage,  or  the  maintenance  of  the  rights  secured  thereby, 
according  to  the  very  tenor  of  the  mortgage.  In  this  sense,  she 
had  no  dower,  as  against  the  mortgagee,  and  could  maintain 
no  action  for  dower  against  him,  founded  on  a  claim  to  doWer. 

The  6th  section  of  the  Act,  raises  no  implication  inconsistent 
with  this  view  of  her  rights.  It  provides,  that  upon  a  sale  of  the 
premises  after  the  death  of  her  husband,  either  by  virtue  of  a 
power  of  sale  in  the  mortgagee,  or  of  a  decree  of  a  Court  of  Equity, 
she  shall  be  entitled  to  the  income  of  one-third  of  any  surplus 
which  may  remain  after  payment  of  the  moneys  due  on  the  mort- 
gage. That  is  to  say,  such  surplus  shall  not  be  deemed  converted 
into  personal  estate,  and  pass  to  the  repiBsentatives  of  the  husband, 
nor  to  any  then  claimant,  by  purchase  from  the  husband ;  it  shall 
remain,  for  all  the  purposes  of  securing  her  interest^  real  estate 
still,  and  she  shall  have  dower  therein,  as  she  would  in  the  pro* 
oeeds  of  land  sold  in  partition ;  and  as  she  would  in  a  portion  of 
the  mortgaged  premises  remaining  unsold,  after  moneys  sufficient 
for  the  payment  of  the  mortgage  had  been  raised. 

Our  conclusion  is,  therefore,  that  a  wife  has  an  inchoate  right 
of  dower  in  the  equity  of  redemption  of  premises  conveyed  to  her 
husband,  and  by  him,  at  the  same  time,  mortgaged  back  to  secure 
the  payment  of  the  purchase-money ;  that  she  is  directly  and 
immediately  interested  in  the  payment  of  the  mortgage  debt ;  that, 
so  long  as  the  title  of  the  mortgagee  has  not  been  made  absolute 
by  a  foreclosure,  which  is  effectual  to  cut  off  that  equity,  she  is 
entitled  to  pay  the  debt,  and  take  dower  in  the  premises;  that, 
although  she  cannot  set  up  a  claim  to  dower  as  against  the  mort- 
gagee, to  impair  or  defeat  the  mortgage,  she  may  avail  herself  of 
the  rfght  which  she  has,  even  at  law,  as  against  all  others,  in  any 
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mode  not  inconsistent  with,  bat  in  affirmance  of,  the  mortgagee's 
interest,  and,  in  equity,  may  seek  a  redemption. 

This  conclusion  seems  to  ns  fully  sustained  by  the  decision  in 
Bdl  V.  Th£  Mayor  J  etc.,  (10  Paige,  49 ;)  and  we  refer  to  that  case,  and 
to  Titus  V.  NeiUoTij  (5  John's  Ch'y,  452,)  to  JDenian  v.  Nanny,  (8 
Barbour,  S.  C.  Eep.  618,)  and  Mills  v.  Van  Voorhis,  (28  id.  125,)  for 
a  review  of  the  cases  bearing  upon  the  subject,  which  will  show 
much  more  fully  than  we  have  done  the  course  of  decision  in  re- 
lation to  this  subject 

It  is  proper  to  add,  in  this  connection,  that  the  case  now  before 
us  is  not  literally  within  the  terms  of  either  section  of  the  statute 
which  we  have  been  considering.  Here,  the  mortgage  was  not 
given  by  the  plaintiff's  husband,  either  before  or  after  marriage. 
Nor  was  the  mortgage  one  in  which,  it  being  given  for  purchase- 
money,  the  wife  of  the  mortgagor  did  not  unite.  Burtis  and  his 
wife  gave  the  mortgage.  Even  though  there  had  been  no  such 
statute,  the  wife  of  Burtis  could  not  claim  her  dower  in  the  face 
of  her  own  mortgage,  against  the  mortgagee. 

Wheeler,  the  husband  of  the  plaintiff,  was  simply  the  purchaser 
of  an  equity  of  redemption.  Neither  he,  nor  his  grantors,  had 
any  title,  except  in  subordination  to  the  mortgage.  But  he  had 
a  clear  equity  of  redemption,  as  we  think,  with  all  the  incidents 
belonging  to  such  an  equity,  whether  it  is  founded  upon  a  title 
subject  to  a  mortgage  for  purchase-money,  or  for  any  other  cause. 
It  is  not  evident  to  our  minds,  that  if  the  mortgage  given  by  Bur^ 
tis  and  wife  bad  been  a  mortgage  of  premises  previously  acquired, 
and  given  to  secure  a  loan  of  money,  the  rights  of  Wheeler  or 
his  wife  would  have  been,  in  equity,  other  or  greater  than  they 
were  in  the  present  case.  They  would  have  held  the  premises  in 
subordination  to  the  mortgage,  and  neither  would  have  any  inter- 
est, except  the  right  to  the  possession  of  the  premises,  until  a  fore- 
closure, and  a  right  to  pay  off  the  mortgage,  in  exoneration  of  the 
land. 

We  have,  however,  discussed  the  question  as  though  the  terms 
of  the  statute  embraced  this  precise  case,  and  have  treated  the 
plaintiff  as  having  no  other  or  greater  right  than  Mrs.  Burtis 
would  have  had  if  she  had  not  united  with  her  husband  in  the 
mortgage. 

In  the  view  we  have  taken  of  the  subject,  it  is  not  material 
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that  any  distinction  should  be  made.  It  is  quite  dear  that  the 
position  of  the  plaintiff  is  not  less  &vorable  to  her  claim  to  le- 
deem,  than  the  position  of  Mrs.  Burtis  would  have  been. 

Our  conviction  is,  that  the  only  substantial  difference  between 
a  mortgage  for  purchase-money,  and  a  mortgage  for  any  other 
debt,  as  respects  the  right  of  dower,  is  this;  the  former  does  not 
require  execution  by  the  wife,  to  become  binding  upon  her,  and 
superior  to  her  right  to  dower ;  the  latter  does. 

And  in  each  case,  there  remains  vested  in  the  husband  an  equi- 
ty of  redemption,  in  which  the  wife,  if  she  survive  the  husband, 
may  have  dower,  and,  in  virtue  of  which,  she  is  entitled  to  redeem. 

It  remains  to  consider  how  the  foreclosure  of  the  mortgage  in 
the  life  time  of  the  husband  affects  the  plaintiff,  she  not  being 
made  a  party  thereto. 

Although  the  Chancellor,  in  Bell  v.  The  Mayor ^  (^t^a)  forebore 
expressing  an  opinion  on  this  question,  Yice-Chancellor  Buggies 
clearly  intimates  that  her  right  to  redeem  would  not  be  affected 
by  a  foreclosure,  in  equity,  to  which  she  was  not  a  party,  and  Mr. 
Justice  Einott,  of  the  Supreme  Court,  is  unqualified  in  the  expres- 
sion of  that  opioion,  in  which  Mr.  Justice  Brown  concurred.  The 
reasons  given  in  those  cas^  seem  to  us  to  be  conclusive  on  the 
point.    (See  cases  above  cited.) 

Upon  general  principles,  it  would  seem  quite  clear  that  no  sep-. 
arate  interest  of  the  wife  could  be  affected  by  a  suit  to  which  she 
is  not  a  party.  Her  husband  is,  in  reference  to  her  inchoate  right 
of  dower,  in  no  sense  her  representative. 

The  doubt  which  has  been  thrown  around  the  question  results 
from  a  want  of  attention  to  the  same  distinction  which  prevails  in 
relation  to  the  righi  of  the  plaintiff.  At  law,  the  mortgagee  could 
maintain  his  possession  against  an  action  for  dower.  When  he 
was  in  lawful  possession,  she  had  no  claim,  except  through  a  re- 
demption of  the  premises.  Hence  it  is  said,  that  when  the 
mortgagee  is  in,  by  entry  or  foreclosure,  he  may  defend  himself 
there,  and  the  consent  of  the  husband  is  sufficient  to  enable  him 
to  obtain  possession.  Such  a  possession  may  be  gained  through 
a  foreclosure  in  the  life  time  of  the  husband,  although  the  wife  be 
not  a  party.  Acquiring  all  the  interest  of  the  husband,  is  suffi* 
dent  for  that  purpose.  Further  than  this,  no  case  has  gone  which 
has  fidlen  under  our  observation. 
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Bat  a  poesessioii  gained,  does  not  of  itself  defeat  the  eqaity  of 
redemption :  it  may  be  defended  at  law,  until  payment  of  the  debt 

We  apprehend,  that  as  to  the  interests  of  all  persons  who  are 
not  parties  to  the  suit  for  foreclosure,  (either  directly  or  by  repre- 
sentation,) the  suit  is  wholly  inoperadye.  Making  the  hnsband  a 
party  doubtless  has  the  same  eflfect  as  if  he  and  the  mortgagee 
had  united  in  the  conveyance  to  the  purchaser,  under  the  decree, 
but  it  can  have  no  greater  efiect. 

On  this  subject^  our  statute  seems  to  us  too  explicit  to  be 
open  to  any  general  reasoning  upon  the  subject  (2  R  S.  192.) 
It  directs  the  execution  of  deeds  to  the  purchaser,  and  declares 
that  they  *^  shall  vest  in  the  purchaser  the  same  estate  (and  no 
other  or  greater)  that  would  have  vested  in  the  mortgagee  if  the 
equity  of  redemption  had  been  foreclosed ;  and  such  deeds  shall  be 
as  valid  as  if  the  same  were  executed  by  the  mortgagor  and  mort- 
gagee, and  shall  be  an  entire  bar  against  each  of  them,  and  against 
all  parties  to  the  suit,  and  their  heirs  respectively,  and  all  claim- 
ing  under  such  heir&" 

And  by  the  Act  in  relation  to  dower  before  cited,  (1  B.  S.  741, 
742,)  it  is  expressly  provided  in  §  16,  that  "  no  act,  deed  or  con- 
veyance, executed  or  performed  by  the  husband, and 

no  judgment  or  decree  confessed  by  or  recovered  against  him, . .  • 
•  .  .  .  shall  prejudice  the  right  of  his  wife  to  her  dower,  or  pre- 
clude her  from  the  recovery  thereof" 

We  are  constrained  to  say  that  these  provisions  of  the  statutes 
require  us  to  r^ard  the  case  as  though  no  foreclosure  had  taken 
place,  so  &r  as  tiie  plaintiff  is  concerned ;  and  the  question  then 
recurs, — 

Sappose  the  mortgagee  had  obtained  lawful  possession^in  the 
life  time  of  the  husband  of  the  plaintiff,  and  so  continued  until  his 
death,  would  she  then  be  entitied  to  redeem  ?  We  cannot  hesi- 
tate to  answer  that  she  would.  And  if  so,  a  decree  recovered 
against  her  husband,  a  sale  under  such  a  decree,  or  even  a  deed 
by  her  husband,  does  not  take  away  or  prevent  that  right 

The  questions,  Upon  what  terms  she  shall  be  permitted  to  re- 
deem ?  How  much  she  shall  be  required  to  pay  ?  How  the  im- 
provements placed  upon  the  lots,  since  the  foreclosure,  shall  be 
taken  into  view  to  prevent  her  acquiring  a  greater  interest  than 
would  be  equitable  as  against  the  purchasers  ?  and.  Whether,  seek 
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ing  her  relief,  as  she  is  compelled  to  do  in  a  Court  of  Equity,  she  is 
equitably  entitled  to  a  greater  interest,  upon  any  terms,  than 
dower  in  the  lots,  regarded  as  vacant  and  unimproved?  and  other 
questions,  which  we  see  may  arise  hereafter,  are  not  now  before 
us.  Probably  the  statute  regulating  the  admeasurement  of  dower, 
(2  B.  S.  490,  §  18,  sub.  2,)  and  the  decisions  already  had  on  this 
subject,  {Walker  v.  Schuyler ,  10  Wend.  488,  and  cases  cited,)  suf- 
ficiently establish  the  rules  by  which  her  dower  should  be  allot- 
ted, and  thus,  incidentally,  may  limit  the  right  to  redeem  to  some 
very  small  share  of  the  premises,  as  they  now  ^zist.  Our  conclu- 
sion is,  that  upon  such  equitable  terms,  and  with  such  qualifica- 
cations  as  may,  on  a  more  full  development  of  the  case  seem  just 
and  equitable,  she  is  entitled  to  relief  upon  the  case  as  exhibited 
in  the  complaint:  the  fiicts  tiierein  stated  do  constitute  a  caus^ 
of  action. 
The  judgment  should,  therefore,  be  reversed,  and  the  demurrer 

be  overruled,  with  leave  to  the  defendants  to  answer,  upon  the 
usual  terms  of  paying  the  costs  of  the  demurrer  and  proceedings 
thereon  at  Special  Term.    The  costs  of  the  appeal  should  abide 
the  event  of  the  suit 
Ordered  accordingly. 


Richard   Liddle,  Plaintiff  and   Appellant,  v.  Andrew   B. 

Hodges,  Defendant  and  Bespondent 

1.  A  landlord  has  such  an  interest  in  knowing  the  ehnracter  and  reputation  of  his 
tenants,  that  words  spoken  to  him  by  a  third  person,  in  answer  to  inquiries 
made  respecting  the  eharaoter  of  a  tenant,  are,  in  their  nature,  privileged ; 
and  if  the  wo^ds  are  spoken  withmit  malice,  saoh  third  person  is  fally  pro- 
tected. 

1  The  burthen  of  proving  actual  malice  in  the  speaking,  when  the  words  are 
spoken  on  an  oceanon  which  creates  the  privilege,  is  upon  the  plaintitf. 

8.  The  language  employed  by  the  defendant,  may  be  such  as  to  warrant  the  infer- 
ence of  malice,  without  other  proof;  and  if  the  Court  can  see  that  such  an  in- 
ference may  reasonably  be  drawn  from  the  words  alone— as  where  they  are 
such  as  to  indicate  passion,  ill-will,  or  a  disposition  to  incite  hostility,  or  are 
vituperative  beyond  what  Ihe  occasion  seems  to  require — the  qnestion  of 
malice  should  be  submitted  to  the  jury ;  although,  if  not  maliciously  spoken, 
the  speaking  was  privileged. 
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4.  Bat,  on  the  other  hand,  if  the  Court  eui  see  that  the  language  used  will  war- 
rant no  snch  inference,  and  there  be  no  other  proof  of  malice,  it  Ib  the  daty 
of  the  Court  to  order  a  nonsuit,  or  a  dismissal  of  the  plaiDtiff  >  complaint 

5.  The  question  of  malice  in  a  communication,  written  or  spoken  on  a  privileged 

occasion,  stands  in  this  respect,  on  the  trial  of  an  aedon  of  elander,  eto.,  like 
.  any  other  question  of  fiiet  in  any  other  action.    It  is  to  be  submitted  to  the 
jury,  if  the  eyidence  be  such  as  would  sustain  a  verdict  for  the  plaintiff,  and 
not  otherwise. 

(Before  Duaa,  C.  J.,  and  Woodkdvf,  J.) 

Heard,  October  22d,  1857  ;  decided,  March  6th,  1858. 


Tms  action  comes  l^efore  ihe  Court  on  an  appeal  from  a  judg* 
meat  for  the  defendant,  ordered  at  the  trial,  dismissing  the  plain- 
tiff's complaint,  and  awarding  to  the  defendant  his  costs. 

The  action  was  tried  before  Mr.  Justice  Bosworth  and  a  jury, 
on  the  29th  day  of  January,  1857.  It  was  brought  to  recover 
damages  from  the  defendant,  for  alleged  slanderous  words  spoken 
of  the  plaintiff  by  the  defendant  » 

The  answer  stated  certain  facts,  which,  if  proved,  would  tend 
to  establish  the  truth  of  the  words  spoken,  and  denied  all  other 
allegations  in  the  complaint. 

The  plaintiff's  only  witness,  who  testified  to  the  speaking  of  the 
words,  also  testified  to  the  circumstances  under  which  they  were 
spoken.  Both  the  words  spoken  and  the  founts  and  circumstances 
so  testified  to,  are  fully  stated  in  the  opinion  of  the  Court 

The  Judge  deemed  the  proof  to  establish,  that  the  occasion  of 
the  speaking  was  such  that  the  communication  was  privileged  in 
its  nature,  and  that  there  was  no  evidence  of  malice  on  the  part 
of  the  defendant,  which  ought  to  be  submitted  to  the  jury.  There 
was  no  evidence  of  any  extrinsic  fact  tending  to  show  malice ; 
and  it  was  held,  that  the  words  themselves  did  not  warrant  the 
inference  of  malice  in  the  defendant 

The  plaintiff  claimed  the  right  to  go  to  the  jury  upon  the 
words  themselves,  and  insisted  upon  his  right  to  do  so,  and  to  ask 
the  jury  to  infer  from  them,  that  the  defendant  was  actuated  by 
malice  in  the  speaking. 

But  the  Judge  ordered  that  the  complaint  be  dismissed ;  and 
judgment  in  favor  of  the  defendant  was  accordingly  entered  for 
his  costs  of  suit  The  plaintiff  duly  excepted  to  the  ruling,  and 
appealed  from  the  judgment  to  the  General  Term. 
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Akhougb  some  other  exceptions  were  taken  at  the  trial,  it  was 
not  suggested,  on  the  argument  of  the  appeal,  that  any  error  was 
oommitted,  except  in  the  ruling  above  stated,  and  no  other  pointy 
was  raised  or  discussed  on  the  argument 

I,  T.  Williams,  for  the  plaintiff  (appellant). 

The  Court  erred,  in  refusing  to  submit  the  case  to  the  jury  upon 
the  question  of  malice. 

I.  The  privilege  of  a  communication  is  predicated,  not  of  the 
communication  itself,  but  of  the  circumstances  under,  or  occasion 
upon  which  it  is  made,  and  not  of  the  subject  matter  of  the  com- 
munication. A  communication  may  be  prima  facie  privileged, 
although  it  should  contain  internal  indications  of  malice.  ( Wright 
V.  Woodga/e,  2  Orompt  Mes.  &  Ros.  678 ;  Fairman  v.  lues,  5 
Barn.  &  Aid.  642.) 

n.  Whether  a  communication,  never  so  privileged,  does  con- 
tain internal  evidence  of  malice,  is  always  a  question  solely  for 
the  jury.  {White  v.  NichoUs^  et  al  3  How.  266.)  The  Court,  in 
that  case,  say,  "The  jury,  and  the  jury  alone,  were  to  determine 
whether  malice  did  or  did  not  mark  the  publication — ^the  question 
of  malice  is  to  be  submitted  to  the  jury  upon  the  face  of  the  libel 
or  publication  itself."  {Et  parts  Baily,  2  Cow.  Rep.  p.  479 ;  6 
Cow.  76.) 

in.  The  meaning  of  the  words— the  sense  in  which  they  were 
understood — has  always  been  regarded  solely  as  a  question  for 
the  jury. 

IV.  The  Court  has  no  right  to  take  a  case  away  from  the  jury, 
on  the  ground,  solely,  that  the  comniunication  is  privileged.  If 
the  words  used  would  otherwise  be  actionable,  the  case  must  go 
to  the  jury  upon  the  £Etce  of  the  publication,  to  say  whether  the 
party  did  not  avail  himself  of  his  privileged  condition  to  vent  his 
malice ;  whether  from  the  face  of  the  publication,  aside  from  the 
circumstances  under  which  it  was  uttered  or  written,  they  believe 
the  party  was  actuated  by  malicious  motives.  ( White  v.  Nickolls, 
8  How.  266 ;  Wright  v.  Woodgate,  2  Grompt  Mes.  &  Ros.  573 ; 
Coward  v.  Wdlingion,  7  Car.  k  P.  581,  686,  above  cited.)  In 
Fairman  v.*/vcs,  (5  Bam.  k  Aid.  642,)  the  Court  charged  the  jury, 
that  "  if  they  thought  the  petition  contained  only  a  fair  and 
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honest  statement  of  &ct8,  aocordmg  to  the  nnderstanding  of  the 
party  who  sent  it^  thej  ought  to  find  a  verdict  for  the  defend* 
ant ;" — Cleaving  it  for  the  jury  to  say,  upon  the  face  of  the  puhfi- 
cation,  whether  it  was  nudicioos ;  and  in  commenting  upon  the 
case,  the  Court  say,  "  unless  it  be  maliciously  done,  the  commu- 
nication  is  considered  privileged  by  the  occasion  on  which  it  was 
made." 

Wmiam  OogwxHj  for  the  defendant  (respondent). 

L  The  evidence  given  on  the  part  of  the  plaintiff  at  the  trial, 
showed,  beyond  all  question,  that  the  words  charged  as  slanderous 
were  a  privileged  communication;  and  the  plainti£^  failing  to 
give  any  proof  of  malice,  was  properly  nonsuited,  {Bromage  v. 
Prasaer,  4  B.  &  0.  256 ;  10  Eng.  Com.  Law  Eep.  822 ;  Thorn  v. 
Blanchardj  5  John.  Bep.  508 ;  Vandensce  v.  MacOregcr^  12  Wend. 
645 ;  Hargrove  v.  Lt  BreUm,  4  Burr,  2422 ;  4  Coms.  162,  166.) 

IL  There  was  no  error  in  the  ruling  of  the  Court  at  the  trial, 
and  the  judgment  upon  its  decision  should  be  affirmed  with 
costs. 

Bt  thb  Court.  Woodruff,  J. — ^The  grounds  which  are 
urged  in  support  of  the  present  appeal  are  embraced  within 
two  principal  questions — fii^  Whether  the  communication  made 
by  the  defendant,  and  alleged  to  be  slanderous,  was  a  privileged 
communication  7  and  second,  If  it  was  in  its  nature  privileged, 
then  whether  it  should  have  been  left  to  the  jury  to  say  whether 
it  was  maliciously  made  by  the  defendant? 

In  relation  to  the  facts  proved  there  is  no  dispute.  The  in- 
surance company,  of  which  the  defendant  was  the  president^ 
having  made  an  insurance  of  a  building  belonging  to  one  Graves, 
were  applied  to  for  an  alteration  of  the  policy.  The  secretary,  in 
reply,  not  only  declined  to  make  the  alteration,  but,  in  accordance 
with  a  privilege  reserved  in  the  policy,  notified  Graves  that  he 
declined  insuring  the  building  longer,  and  that  he  should  cancel 
the  policy  on  the  8d  of  January  then  next  And  in  reply  to  a 
note  of  Graves,  requesting  him  to  state  the  reason  why  the  com- 
pany declined  to  insure  longer,  the  secretary  informed  him  that 
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if  he  would  call  at  the  offioe  he  would  speak  more  fully  in 
xeferenoe  to  the  subject 

Graves  accordingly  called  at  the  office  of  the  company,  saw  the 
defendant  (the  president)  and  told  him  he  had  called  to  learn  why 
the  company  declined  to  continue  insuring  his  building  in  Brook- 
lyn, and  urged  him  to  state  the  reasons.  In  answer,  the  defend- 
ant made  the  communication  of  which  the  plaintiff  now  com- 
plains. He  (the  defendant)  inquired  if  the  plaintiff  was  not  occu- 
pying a  portion  of  the  building;  and  being  answered  in  the 
affirmative,  he  stated  that  the  company  would  not  insure  any 
building  where  Liddle  was.  Being  asked  why  ?  he  said,  "  The 
building  where  Liddle  was,  which  the  company  had  insured,  was 
burnt  down  under  very  suspicious  circumstances;"  adding, 
"  what  would  you  think  of  a  man  being  seen  around  the  store 
the  morning  of  the  fire,  at  two  or  three  o'clock  in  the  morning, 
before  the  fire  ?  There  was  an  old  woman  that  lived  in  it,  or  in 
an  adjoining  building,  who  knew  more  about  it  than  he  did,  and 
if  she  had  not  died,  the  company  would  not  have  paid  the  insur- 
ance."  The  defendant  further  stated  at  the  time,  to  the  effect, 
that  he  did  not  know  the  plaintiff,  personally,  and  should  not 
know  him  if  he  saw  him. 

Under  these  circumstances,  we  have  no  hesitation  in  saying 
that  the  communication  was  in  its  nature  a  privileged  communica- 
tion. Not  that  the  communication  was  absolutely  and  unquali- 
fiedly privileged,  so  that  it  could  not  be  the  subject  of  inquiry ; 
but  that  the  occasion  and  circumstances  of  the  speaking  were 
such  that  the  defendant  is  prima  facte  protected  in  his  commu* 
nication,  and  there  could  be  no  recovery  against  him  without 
proof  that  the  words  were  fiJsely  and  maliciously  spoken. 

The  communication  related  to  the  business  of  the  applicant, 
Mr.  Graves,  in  a  particular  wherein  he  was  especially  interesteoL 
If  his  tenant  bore  such  a  reputation  that  the  company  deemed  it 
unsafe  to  insure  premises  occupied  by  him,  or  if  the  previous  ex- 
perience of  the  company  had  suggested  such  doubts,  in  regard  to 
his  conduct  on  a  former  occasion,  as  would  render  it  proper  to 
decline  the  insurance,  it  was  of  importance  to  Graves  to  know  it; 
and  it  was  the  plain  duty  of  the  officers  of  the  company  when 
called  upon  and  urged  thereto  to  give  their  reasons,  and  why  the 
occupancy  by  the  plaintiff  was  objectionable.    It  has  often  been 
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said  that  it  would  be  impossible  for  the  affairs  of  mankind  to  be 
conducted,  if  they  who  were  interested  directly  in  the  character 
of  those  with  whom  they  deal,  or  in  whom  they  confide,  might 
not  seek  and  obtain  such  information  and  opinions  as  their  neigh- 
bors  possess  without  being  hindered  by  the  apprehension  on  the 
part  of  such  neighbors  that  suits  for  slander  could  be  sustained 
against  them  for  acting  in  good  fidtfa  and  in  entire  frankness  with 
those  who  consult  them. 

Communications  respecting  the  character  of  a  servant^  made  in 
response  to  an  inquiry  by  one  who  proposes  to  employ  such 
servant,  are  £Eimihar  illustrations  of  the  principle.  So  of  com- 
munications respecting  the  standing,  character,  and  credit  of  one 
who  proposes  to  deal,  as  customer,  with  another,  made  in  answer 
to  the  inquiries  of  such  other ;  and  so  of  communications  made 
to  a  public  officer,  leading,  as  the  case  may  be,  to  the  arrest  of  a 
supposed  offender. 

When  a  duty  to  the  public,  or  to  the  party  seeking  inform- 
ation, requires  that  one  should  freely  impart  what  information 
he  has,  or  express  the  opinion  his  observation  or  experience  has 
enabled  him  to  form,  he  is  to  be  protected,  unless  it  is  shown 
that  he  acted  in  bad  faith,  and  under  the  influence  of  malice. 

The  rule  is  very  distinctly  and  clearly  laid  down  by  Mr.  Jus- 
tice Parke,  in  Cockayne  v.  Hodgkisson,  (6  Carr  &  Payne,  548),  and 
was  there  applied  to  a  case  in  which  the  plaintiff,  being  a  game- 
keeper, his  employer  had  requested  the  defendant  (his  tenant)  to 
communicate  any  thing  he  saw  or  heard,  which  was  wrong,  re- 
specting game  on  his  land. 

Whether  the  facts  above  recited  should  have  been  submitted  to 
the  jury,  is,  however,  the  question  whieh  is  most  strenuously 
urged  upon  our  attention  by  the  plaintiff's  counsel. 

,  Upon  the  proofs  stated,  the  Judge,  at  the  trial,  ordered  a  dis- 
missal of  the  complaint,  or  non-suit,  on  the  ground  that  the 
plaintiff  had  &iled  to  prove  malice  on  the  part  of  the  defendant 
And  it  is  now  insisted,  that  that  was  exclusively  for  the  deter- 
mination of  the  jury,  and  that  the  Court  had  no  right  to  take  the 
case  from  them,  under  any  circumstances ;  that,  if  the  communi- 
cation be  slanderous,  then,  though  privil^ed,  the  plaintiff  has 
always  a  right  to  go  to  the  jury,  and  submit  to  them  to  find,  upon 
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the  mere  &ce  of  the  communication,  whether  it  was  maliciously 
spoken. 

In  this,  we  are  quite  dear,  that  the  plaintiff  is  in  error,  though 
we  fully  assent  to  the  general  rules  upon  which  he  relies.  The 
question  of  privilege  relates  to  the  occasion  of  the  speaking,  not 
to  the  matter  of  the  communication.  Where  the  facts  which  go 
to  create  the  privilege  are  in  dispute,  those  facts  are  to  be  inquired 
of  by  the  jury;  but  when  the  fects  are  not  controverted,  the 
question  of  privilege  is  for  the  Court 

So,  when  the  communication  is,  in  its  nature,  privileged,  the 
question  whether  the  communication  was  made  bona  fide  witiiout 
malice,  or  was  malicious,  is  a  question  for  the  jury ;  and  the  com- 
munication itself  may  be  of  such  a  character,  and  bear  on  its  face 
such  evidence  of  the  malice  of  the  defendant,  that  it  may,  and 
ought  to  be,  submitted  to  the  jury. 

Sut  the  question  of  malice  or  no  malice,  in  the  defendant,  is 
not  otherwise  a  question  for  the  jury,  than  questions  of  fact  gener- 
ally are,  in  all  nisi  pritts  trials.  The  issues  of  fact  are  for  the 
jury.  Nothing  is  more  conmion  than  to  say,  that  questions  of 
fraud  are  peculiarly  questions  for  the  jury;  and  yet,  this  does 
not  mean,  that  it  is  any  more  the  duty  of  the  Court  to  submit 
that  question  to  the  jury,  unless  the  evidence  be  such  as  would 
warrant  it,  than  it  is  to  submit  any  other  question  of  fact  to  them, 
without  evidence  to  support  it 

So,  the  sense  in  which  words  spoken  were  used  and  understood, 
is  to  be  submitted  to  the  jury ;  but  not  when  they  are  dear  and 
unambiguous,  and  the  circumstances  under  which  tiiey  are  spoken 
create  no  doubt  of  their  meaning. 

Nor  is  it  claimed,  nor  do  we  hold,  that  the  mere  fact  that  the 
communication  is  privileged,  gives  the  Court  the  right  to  with- 
draw the  case  from  the  jury  where,  as  in  the  present  case,  the 
privilege  is  not  absolute.  If  there  is  any  evidence  of  express 
malice,  either  on  the  face  of  the  communication  itself,  or  in  the 
extrinsic  proof^  which  would  sustain  a  verdict  for  the  plaintiff,  if 
the  jury  should  find  that  the  words  were  spoken  maliciously, 
then,  and  then  only,  the  plaintiff  is  entitled  to  have  the  question 
submitted  to  the  jury ;  and  this  is  the  whole  extent  of  the  author- 
ities relied  upon  by  the  appellant  And  upon  that  view  of  the 
subject,  non-suits  have  been  frequentiy  granted. 
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A  jorj  baTe  no  more  right  to  find  malice  in  the  defendant^ 
without  sufficient  evidence,  than  they  have  to  find  any  other  &ct 
in  the  pkintiff 's  fiiyor,  without  proo£ 

And,  if  the  Court  can,  and  does,  see,  that  a  verdict  against  the 
defendant,  upon  that  question,  would  \^  without  evidence,  it  is 
the  duty  of  the  Court  to  non-suit  The  general  rule  on  this 
subject,  is  now  well  settled,  as  to  issues  of  fiust  generally.  (1 
Wend.  876,  and  other  cases  cited  in  4  Selden,  p.  74;  7  Hill,  529.) 
And  there  is  no  ground  whatevei^  for  making  the  question  of 
malice,  in  this  action,  an  exception.  Indeed,  the  Court  of  Appeals 
have  gone  so  &r  as  to  say,  that  the  submission  of  a  question 
of  &ct  to  the  jury,  when  ^ere'  is  no  evidence  to  support  it,  is 
error  {Storey  v.  Brennafij  15  N.  Y.  Bep.  524);  and  it  has  often 
been  decided,  that  a  non-suit  is  proper,  whenever  a  verdict  for 
the  plaintiff  would  be  set  aside,  as  against  evidence,  or  as  without 
evidence  to  support  it 

In  this  case,  the  party  to  whom  the  defendants  conversation 
was  addressed,  was  a  dealer  with  the  company  of  which  the  de- 
fendant was  the  president  He  had  an  interest  in  knowing  the 
reason  why  the  company  declined  insuring  his  building,  and  es- 
pecially in  knowing  if  there  was  any  thing  in  the  character  or 
conduct  of  the  occupants  of  the  building,  which  either  rendered 
it  unsafe,  or  increased  the  difficulty  of  effecting  insurance.  He 
applied  for  the  information.  Common  fairness  and  firankness, 
and  the  confidence  which  should  subsist  between  dealers,  not  only 
justified  but  required,  that  the  defendant  should  state  what  he 
knew  or  believed  on  the  subject  There  is  nothing  in  what  he 
said  that  warrants  even  a  suspicion  that  he  did  more  than  this ; 
and  so  &x  from  importing  malice,  the  whole  communication  im- 
ports that  he  did  no  more ;  since  he,  at  the  time,  disclaimed  any 
personal  acquaiittance  with  the  plaintiff  or  that  he  should  know 
him  if  he  saw  him. 

We  have  no  hesitation  in  concluding,  that,  if  upon  this  evi- 
dence alone,  the  jury  could  have  been  induced  to  find  that  the 
words  were  maliciously  spoken,  it  would  have  been  our  duty  to 
set  the  verdict  aside,  as  without  any  evidence  to  support  it 

In  the  cases  upon  which  the  appellant  rehes,  in  which,  although 
the  communication  was,  in  its  nature,  privileged,  it  was  deemed 
proper  to  submit  the  question  of  malice  to  the  jury,  there  was 
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either  proof  of  extrinsic  &cts  bearing  upon  that  question,  or  the 
manner  or  terms  of  the  communication,  with  its  details,  explana- 
tions and  imputations,  were  such  as  reasonably  created  a  doubt, 
whether  the  occasion  was  not  used  for  the  indulgence  of  spite  or 
ill-will,  or  in  order  to  accomplish  some  other  and  sinister  pur- 
pose. 

In  Cockayne  v.  ffodghsaon^  (6  Car.  &  P.  549,)  the  communica- 
tion itself  warranted  a  suspicion,  that  the  object  of  the  defendant 
was  to  supplant  the  plaintiff,  and  obtain  for  the  defendant  the 
plaintiff's  situation ;  and  White  v.  Nichols,  eL  al  (8  How.  U.  S. 
Rep.  266,)  is,  we  apprehend,  in  that  respect,  of  the  same  charac- 
ter. There  the  communications  were  several.  They  were  volun- 
teered without  solicitation.  Their  object  was,  apparently,  to  ac- 
complish the  removal  of  the  plaintiff  from  office,  and  to  secure 
the  office  for  one  of  the  defendants.  The  terms  and  style  of  the 
communications  were  vituperative  in  no  slight  degree.  The  Court) 
at  the  trial,  had  not  only  refused  to  permit  them  to  be  read,  but 
refused  to  permit  extrinsic  proof  that  they  were  false,  in  fact^  in 
particulars  in  which  the  statements  were  made  as  of  the  knowl- 
edge of  the  defendants.  The  actual  decision  upon  the  reversal,  in 
that  case,  in  no  wise  conflicts  with  the  views  above  expressed. 
And  although  there  are,  in  the  language  of  the  opinion  given  in 
the  Court  at  bar,  expressions  that  seem  to  countenance  the  propo- 
sition contended  for  by  the  present  plaintiff,  we  are  satisfied 
ihat^  taken  in  connection  with  all  the  circumstances  of  that  case, 
there  is  no  reason  to  regard  that  case  as  in  conflict  with  our 
views.  In  Ooxoard  v.  Wellington,  (7  Car.  &  P.  531,)  there  was  in 
the  extrinsic  facts  proved,  some  slight  reason  to  believe  that  the 
communication  (which,  in  that  case,  was  voluntarily  made,  with- 
out inquiry  or  solicitation,)  was  made  in  order  to  injure  tie  de- 
fendant, but  the  case  turned  mainly  on  the  inquiry,  whether,  in 
truth,  any  damage  had  resulted  therefrom  to  the  plaintiff,  (whose 
wife  was  the  subject  of  the  alleged  libel,)  and  whether  her  alleged 
dismissal  from  service  was  not  merely  colorable,  and  done  for  the 
express  purpose  of  bringing  the  action ;  and  a  communication 
not  invited  by  any  previous  inquiry,  is  far  more  liable  to  sus- 
picion of  malice,  than  one  made  in  response  to  inquiries  proper 
to  be  made,  and  to  which  it  is  the  defendant's  duty  to  reply, 
^ee  PaUiam  v.  Jcfnes^  8  Bam.  k  Cres.  678.)  In  Bogen  v.  Cliflon^ 
B.— IL  86 
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(3  Bos.  k  Pill.,)  the  plaintiff  proved  the  oommunication  to  be  falae, 
under  circumstances  indicating  that  the  defendant  kne'w  the  &lse- 
hood  of  his  own  statements,  and  that  the  defendant  acted  offi- 
ciously in  making  it 

On  the  other  hand,  cases  are  numerous  in  which  the  plaintiff 
has  been  non-suited.  In  WeathersUme  v.  HawkinSj  (1  T.  R.  110,) 
the  verdict  for  the  plaintiff,  founded  on  the  mere  words  of  the 
communication,  was  set  aside,  and  judgment  ordered  for  the  de- 
fendant. In  ChUd  V.  Affhck^  (9  Bam.  &  Gres.  403,)  a  non-suit 
was  ordered  at  the  trial,  and  sustained  after  argument  at  bar. 
And  in  this  State,  in  Yomdenee  v.  McGregor ^  (12  Wend.  545,) 
the  communication  being  in  its  nature  privileged,  the  Court  de- 
termined the  question,  whether  there  was  evidence  sujS&cient  to  be 
submitted  to  the  jury,  on  the  question  of  malice,  and  ordered  a 
non-suit,  which  was  sustained. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


Herman  Huttemsier,  Plaintiff  and  Bespondent,  v.  Benjamdt 

Albbo,  Defendant  and  Appellant* 

J.  B.  WM  the  owner  of  aeTeral  eontigaont  lots,  fronting  on  a  public  street,  mnmi^ 
to  the  comer  fonned  thereby  with  an  intersecting  street,  and,  also,  of  the  eon- 
tignons  lots  in  the  rear,  fronting  on  the  cross  street ;  and  for  40  years  prior  to 
his  death,  he  had  used  an  alley- way,  running  from  such  cross  street,  along  the 
rear  of  the  first-named  lots,  as  a  means  of  access  and  egress  from  and  to  the 
rear  of  soch  lots,  upon  the  rear  of  one  of  which  was  a  smaU  house,  let  from  time 
to  time,  to  various  tenants,  who  used  the  alley- way. 

After  the  death  of  J.  B.  the  premises  eontinued  to  be  so  used  for  several  yean^ 
and  one  of  the  lots  was  leased,  by  the  heirs,  for  fL^re  years,  and  was  described 
in  the  lease,  as  bounded  northeriy,  in  the  rear,  by  an  alley  for  the  use  of  tUa 
lot  in  common  with  the  lot  adjoining.  This  lease,  by  assignment,  came  to  tha 
plaintiff.  Afterwards,  during  the  term  of  the  lease,  partition  was  Toluntarily 
made  by  such  heirs,  and  in  oonyeying  the  said  lot  to  the  one  to  whom  it  was  allot- 
ted, it  was  described  in  the  deed,  as  "  running  to  the  southerly  side  of  the  alley- 
way, and  thence  southeasterly,  along  the  said  alley- way,  21  feet  10  inches,*  and 
it  was  conyeyed, "  together  with  all  and  singular  the  appurtenances,"  etc    Hie 

•  Affirmed  in  the  Court  of  Appeals^  October,  186&    18  N.  Y.  R.  4& 
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lot  was  thereafter,  before  the  expiration  of  the  lease,  eonyeyed  in  the  same  terms 
by  such  grantee,  to  the  plaintiff,  the  tenant  in  poeseision. 

After  the  expiration  of  the  lease,  the  defendant,  a  grantee  of  other  of  the  heirs, 
elosed  the  alley  by  an  erection  on  the  line  of  the  cross  street 

Held,  in  an  action  to  compel  the  remoral  of  the  obstruction,  and  for  damagee^ 

L  No  easement  was  created,  during  the  life  of  J.  B.,  which  woald  pass  to  the 
grantee  of  one  of  the  lots  by  mere  foree  of  the  word  "  apportenanoes"  in  the 
deed  from  the  heirs-at-law,  so  as  to  give  such  grantee  a  right  to  use  the  alley- 
way. No  one  can  be  laid  to  haye  an  easement  in  his  own  land,  and  no  right  of 
way  could  exist,  as  such,  so  long  as  the  title  to  the  alley  and  the  contiguous 
lots,  was  vested  in  fee  in  the  same  person. 

%  The  conveyance  made  on  the  partition  of  the  lota^  describing  one  of  them  as 
running  to  the  alley,  and  running  along  the  alley,  in  connection  with  the  actual 
use  of  such  slley  at  that  time,  and  for  many  yean  before,  as  a  way  of  ingress 
and  egress  from  and  to  such  lot^  are  sufficient  to  show  an  intent  to  create  the 
easement,  and  to  confer  the  right  of  way  on  the  grantee,  who  thereby  acquires 
an  easement  in  the  alley,  which,  in  turn,  passes  to  his  grantee. 

8.  Where  a  lot  is  conveyed  which  has  a  front  bounding  on  a  public  street,  the 
grantee  does  not  take  "  a  right  of  way  by  necessity,'*  through  an  alley  lying  at 
the  rear  of  the  lot,  although  there  be  on  such  rear  a  dwelling  house,  and  the 
grantor  has,  for  forty  years^  used  the  alley  as  a  way  of  ingress  and  egress  for 
his  tenants  in  such  houssi 

(Before  Duxb,  Ch  J.,  and  Woodxuff,  J.) 

Heard,  Oct.  28d»  ISbl ;  decided,  March  6th,  186& 

This  action  is  brought  to  compel  the  defendant  to  remove  from 
an  alley-way  running  along  the  rear  of  the  plaintiff 'i^  lot,  No.  108 
Division  street,  a  shed  and  other  obstructions,  erected  by  the  de- 
fendant^ at  its  outlet  to  Eldridge  street,  and  to  pay  to  the  plain- 
tiff damages  for  obstructing  his  use  of  such  alley,  as  a  passage  for 
ingress  and  egress  from  and  to  the  plaintiff's  lot 

The  defendant  denied  that  the  plaintiff  had  any  right  to  use 
the  alley,  and  set  up  title  in  himself  in  the  alley  in  fee. 

The  action  was  once  tried  in  this  court,  and  judgment  was  ren- 
dered for  the  plaintiff,  but  on  appeal  to  the  Court  of  Appeals,  the 
facts  proved  were  not  deemed  sufficient  to  establish  a  title  to  the 
alley  or  to  the  use  thereof  in  the  plaintiff,  and  a  new  trial  was 
ordered. 

The  case  then  came  on  for  trial  before  Mr.  Justice  Bosworth 
without  a  jury.  The  facts  proved  appear  by  a  condensed  state- 
ment of  his  finding  upon  the  evidence. 

The  location  of  the  plaintiff's  lot  and  of  the  alley,  and  also  of 
the  other  lots  bounding  on  the  alley,  is  shown  on  a  diagram  as 
follows : — 
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Mrst.  The  lot  known  as  No.  108  Division  street,  in  the  plain- 
tiff's complaint  mentioned,  tc^ther  with  lots  106,  110  and  tke 
alley* way,  and  also  No.  8  Eldridge  street,  were  owned  by  John 
Beekman  for  some  forty  years  prior  to  and  down  to  the  time  of 
his  death,  which  occurred  in  December,  1844. 

He  died  intestate,  and  left  him  surviving,  Mary  Elizabeth,  his 
widow,  and  six  children,  viz. :  Catharine  B.  Pish,  widow ;  Mary, 
wife  of  Wm.  A.  De  Peyster;  Jane,  wife  of  Jacob  H.  Borrowe; 
Lydia,  wife  of  Joseph  Foulke ;  Wm.  F.  Beekman  and  John  C. 
Beekman,  his  only  heirs-at-law. 

Second.  In  the  rear  of  said  lot,  No.  108  Division  street,  there 
was  an  alley-way,  three  feet  wide,  extending  from  lot  No.  110 
Division  street  to  Eldridge  street,  bounded  on  one  side  by  lots 
numbered  110,  108,  and  106  Division  street^  and  on  the  other 
side  by  lot  No.  8  Eldridge  street  This  alley-way  was  used  by 
the  tenants  and  occupants  of  110  and  108  Division  street  and 
No.  8  Eldridge  street,  during  the  time  said  John  Beekman  owned 
said  lots,  and  also  after  his  death,  until,  in  May,  1848,  when  it 
was  closed  by  the  defendsmt 

While  this  alley-way  was  so  used,  there  was  a  small  wood 
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tenement  hoose  on  the  rear  of  lot  No.  108  Division  street,  the 
property  of  the  tenant,  the  only  access  to  and  egress  from  which 
was  through  said  alley-way,  from  and  into  Eldridge  street 

Third.  By  an  indenture  of  lease,  dated  the  SOth  of  April,  1846, 
eze<^uted  by  all  the  heirs  of  said  John  Beekman,  deceased,  as 
parties  of  the  first  part^  and  Ann  Hunniford,  widow,  as  party  of 
the  second  part,  the  said  parties  of  the  first  part  demised  to  the 
said  party  of  the  second  part^  the  said  lot  No.  108  Division 
street,  for  five  years,  from  the  first  day  of  May  next  after  its 
date.  The  said  lease  described  the  demised  premises  as  bounded 
southerly,  in  the  front^  by  Division  street ;  northerly,  in  the  rear, 
by  an  aUey  of  three  feet  in  width  (for  the  use  of  this  lot  in  com- 
mon with  the  other  lot  adjoining) ;  easterly,  on  one  side  by  lot 
No.  110 ;  and  westerly,  on  the  other  side,  by  lot  No.  106 ;  con- 
taining in  breadth  in  front,  on  Division  street,  as  the  bevel  runs, 
twenty-four  feet  seven  inches;  in  the  rear,  along  the  alley  afore- 
said, twenty-one  feet  ten  inches ;  and  in  length,  on  the  easterly 
side,  sixty-one  feet;  and  on  the  westerly  side  seventy -five  feet 
eight  inches,  be  the  same  more  or  less,  and  contained  the  usual 
habendum,  "  To  have  and  to  hold  the  said  demised  premises  with 
the  appurtenances,"  etc. 

Fourth.  The  said  Ann  Hunniford,  on  the  ISth  of  Januaiy, 
1847,  by  an  instrument  in  writing,  signed  by  her  and  sealed  with 
her  seal,  assigned  the  said  lease  and  her  interest  by  virtue  there- 
of in  the  said  demised  premises  to  the  plaintiff. 

FiJOi.  By  a  deed  dated  January  9th,  1847,  and  acknowledged 
the  11th  and  recorded  the  14th  of  said  January,  the  said  widow 
of  John  Beekman,  and  all  of  his  said  heirs  except  Lydia  Foulke, 
conveyed  to  the  said  Lydia  said  lot  108  Division  street^  grant- 
ing the  premises  conveyed  in  the  following  words  of  descrip- 
tion : — 

''AH  that  certain  piece,  parcel,  or  lot  of  ground  situate  and 
being  in  the  Tenth  Ward  of  the  City  of  New  York,  on  the 
northerly  side  of  Division  street,  known  as  street  number  (108) 
one  hundred  and  eight  Division  street^  distant  twenty-four  feet 
and  seven  inches  easterly  from  the  easterly  comer  of  Division 
and  Eldridge  streets,  and  running  thence  north-easterly  in  a 
straight  line  seventy-five  feet  and  four  inches  to  the  southerly 
side  of  an  alley-way  three  feet  wide ;  thence  south-easterly  along 
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the  said  allej-waj  twenty -one  feet  and  ten  inches ;  thence  south- 
westerly in  a  straight  line  sixty -foar  feet  and  two  inches  to  the 
said  side  of  Division  street ;  and  thence  westerly  along  the  same 
twenty -four  feet  and  seven  inches,  to  the  point  or  place  of  begin- 
ning. Together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  belonging,  or  in  any  wise  ap- 
pertaining." 

Sixth.  By  a  deed  also  dated  January  9th,  1847,  and  acknowl- 
edged the  11th,  and  recorded  the  14th  of  said  January,  the  said 
widow  of  John  Beekman,  and  all  of  his  said  heirs  except  the  said 
Jane  H.  Borrowe,  conveyed  to  the  said  Jane  H.  Borrowe  said 
lot  No.  106  Division  street,  bounding  and  describing  it  thus : — 

**  Beginning  at  the  said  easterly  comer  of  Eldridge  and  Division 
streets,  and  running  thence  easterly  along  Division  street  twenty- 
four  feet  and  seven  inches;  thence  northeasterly,  and  parallel 
with  the  east  side  of  Eldridge  street  seventy-five  feet  and  four 
inches  to  the  easterly  side  of  an  alley- way  three  feet  w'ide ;  thence 
north-westerly  along  the  same  twenty-one  feet  and  ten  inches  to 
the  said  side  of  Eldridge  street,  and  thence  south-westerly  along 
the  same  eighty-six  feet  and  six  inches  to  the  said  easterly  corner 
of  Eldridge  and  Division  streets,  the  place  of  beginning.  To- 
gether with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  or  in  anywise  appertaining." 

Seventh.  By  a  deed  also  dated  the  9th  of  January,  1847,  ac- 
knowledged the  11th,  and  recorded  the  14th  of  said  January,  the 
said  widow  of  John  Beekman,  deceased,  and  all  the  said  heirs, 
except  Mary  De  Peyster,  conveyed  the  lot  No.  110  Division 
street,  and  also  the  lot  No.  8  Eldridge  street,  to  John  C.  Beek- 
man, trustee,  the  material  parts  of  the  description  of  lot  No.  110, 
being : — 

'^  Beginning  at  a  point  on  the  said  side  of  Division  street,  dis- 
tant forty-nine  feet  and  two  inches  easterly  from  the  easterly  cor- 
ner of  Eldridge  and  Division  streets,  and  running  thence  north- 
easterly and  parallel  with  the  easterly  side  of  Eldridge  street, 
sixty-seven  feet  two  inches;  thence  southeasterly  and  at  right 
angles  with  the  last-mentioned  line,  twenty-one  feet  two  inches ; 
thence  south-westerly  and  parallel  with  said  side  of  Eldridge 
street,  fifty-six  feet  to  the  said  northerly  side  of  Division  street; 


NEW  YORK— MAECH,  1858.  661 

Hattemder  v.  Albra 

and  thence  westerly  along  the  same  twenty-four  feet  seven  inches, 
to  the  point  or  place  of  beginning.    Together,"  etc. 

'^  And  as  to  lot  No.  8,  beginning  at  a  point  on  the  said  side 
of  Eldridge  street,  distant  eighty-nine  feet  six. inches  north- 
easterly from  the  easterly  comer  of  Division  and  Eldridge  streets, 
and  running  thence  southeasterly  on  a  line  at  right  angles,  or 
nearly  so,  with  the  said  side  of  Eldridge  street,  sixty-five  feet  six 
inches ;  thence  northeasterly  and  parallel,  or  nearly  so,  with  the 
said  side  of  Eldridge  street  twenty  feet ;  thence  northwesterly 
and  at  right  angles,  or  nearly  so,  with  the  last-mentioned  line 
sixty-five  feet  six  inches,  to  the  said  side  of  Eldridge  street ;  and 
thence  southwesterly  along  the  same  twenty  feet  one  inch  to  point 
or  place  of  beginning.    Together,  etc." 

Eighth.  The  said  Borrowe  and  wife,  on  the  22d  of  June,  1847, 
mortgaged  to  John  C.  Cheeseman  the  lot  No.  106  Division 
street,  to  secure  the  payment  of  the  sum  of  $8500,  by  precisely 
the  same  words  and  description  as  are  contained  in  the  deed  of 
the  same  lot  from  the  widow  and  heirs  of  said  John  Beekman, 
deceased,  to  the  said  Jane  H.  Borrowe.       • 

Ninik,  The  said  Jacob  H.  Borrowe  and  his  said  wife,  by  a  deed, 
dated  the  25th  of  February,  1848,  and  acknowledged  and  re- 
corded on  the  first  of  March,  1848,  conveyed  to  the  defendant 
Benjamin  Albro,  subject  to  the  said  mortage,  the  lot  No.  106 
Division  street,  the  material  parts  of  the  description  being : — 
"  Beginning  at  the  said  easterly  corner  of  Eldridge  and  Division 
streets,  and  running  thence  easterly  along  Division  street  twenty- 
four  feet  and  seven  inches,  thence  northeasterly  and  parallel  with 
the  east  side  of  Eldridge  street  seventy-five  feet  and  four  inches 
to  an  alley-way  three  feet  wide,  thence  northwesterly  along  the 
same  twenty-one  feet  and  ten  inches  to  the  said  side  of  Eldridge 
street,  and  thence  southwesterly  along  the  same  eighty-six  feet 
and  six  inches  to  the  said  easterly  comer  of  Eldridge  and  Di- 
vision streets,  the  place  of  beginning,  subject,  nevertheless,  to 
the  above  mortgage,  etc." 

Tenth.  By  a  deed  also  dated  the  25th  of  February,  1848,  and  ac- 
knowledged and  recorded  on  the  1st  of  March,  1848,  the  said 
Borrowe  and  wife  "remised,  released  and  quit-claimed"  to  the 
defendant  Albro,  all  their  right,  title  and  interest  in  the  said 
alley-way,  which  is  described  in  the  instrument  as  follows : — 
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"  All  the  right,  title,  and  interest  of  the  said  parties  of  the  first 
part,  of,  in,  and  to  a  certain  alley-way,  described  in  a  certain  in- 
denture, bearing  date  the  ninth  day  of  January,  eighteen  hun- 
dred and  forty-seven,  between  Mary  Elizabeth  Ooad  Beekman, 
of  the  said  city,  widow,  of  the  first  part,  William  F.  Beekman 
and  Catharine  his  wife  of  the  second  part,  William  A.  De  Peys- 
ter  and  Mary  his  wife  of  the  third  part,  John  C.  Beekman.  trustee 
of  Mary  De  Peyster  of  the  fourth  part,  John  C.  Beekman  of  the 
fifth  part,  Catharine  B.  Fish  of  the  sixth  part,  Joseph  Fouike,  Jr^ 
and  Lydia  his  wife  of  the  seventh  part,  and  the  said  Jane  Borrowe, 
wife  of  Jacob  H.  Borrowe,  of  the  eighth  part,  and  recorded  in 
the  office  of  the  Begister  of  the  City  and  County  of  New  York, 
in  Liber  485  of  Conveyances,  page  274,  January  14th,  1847,  as 
'  an  alley-way  three  fbet  wide,'  and  adjoining  certain  property  on 
the  easterly  comer  of  Eldridge  and  Division  streets,  granted  and 
conveyed  by  the  said  Jacob  H.  Borrowe  and  Jane  his  wife  to  the 
said  Benjamin  Albro,  by  deed  bearing  date  herewith." 

Said  Fouike  and  wife,  by  a  deed  dated  the  2d  of  March,  1848, 
and  acknowledged  and  recorded  on  the  11th  of  said  March,  con- 
veyed to  the  plaintiiF  the  said  lot.  No.  108  Division  street,  the 
premises  thereby  conveyed  being  described  in  such  deed,  in  the 
same  words  as  in  the  aforesaid  conveyance  thereof  to  the  said 
Lydia  Fouike. 

In  May,  1848,  the  defendant  tore  down  the  old  building  which 
stood  on  No.  106'  Division  street,  and  erected  a  new  building 
thereon,  and  finished  the  same  in  the  course  of  that  season.  He 
closed  up  the  entrance  to  the  alley-way,  on  Eldridge  street^  in 
May,  1848,  and  has  kept  the  same  closed  since. 

Soon  after  the  same  was  so  closed,  the  occupants  of  the  build- 
ing on  the  rear  of  No.  108  Division  street  quit  the  same. 

While  the  defendant  was  rebuilding  on  the  lot  106  Division 
street,  the  plaintiff  made  material  alterations  in  the  building  in 
the  rear  of  108  Division  street,  and  fitted  it  up  for  the  manufao- 
turing  of  candies,  etc.,  and  made  an  entrance  to  it  from  Division 
street. 

The  usesfor  which  he  fitted  and  to  which  he  applied  the  said 
rear  building,  made  its  use  ad  valuable  to  him  as  the  renting  of  it 
had  previously  been. 

The  plaintiff  made  no  complaint  to  the  defendant  at  the  time, 
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on  account  of  the  closing  of  the  alley-way,  nor  did  he  make  any 
complaint  of|  or  objection  to  such  conduct^  until  at  or  about  the 
time  this  action  was  commenced. 

The  building  on  the  rear  of  108  Division  street  rented,  prior  to 
the  closing  of  the  alley-way,  at  the  rate  of  about  $125  per 
annum. 

By  the  closing  of  the  alley-way  the  plaintiff  was  deprived  of 
the  use  of  this  building,  in  the  manner  it  had  been  previously 
used.  He  lost  the  use  of  it  until  he  had  altered  it,  and  converted 
it  to  other  uses. 

The  damage  sustained  by  the  defendant^  if  he  is  entitled  to 
recover  in  this  action,  is  seventy-five  dollars,  with  interest  thereon, 
from,  the  commencement  of  this  action,  to  this  date,  amounting, 
in  all,  to  the  sum  of  one  hundred  and  six  dollars  and  fifty-nine 
cents. 

On  the  foregoing  fikcts,  the  Court  found  the  following  conclu- 
sions of  law : — 

FirsL— The  deed  of  the  9th  of  January,  1847,  to  Lydia  Foulke, 
fix)m  the  other  heirs  and  the  widow  of  John  Beekman,  deceased, 
of  lot  No.  108  Division  street,  conveyed  as  an  incident  and  ap- 
purtenance to  the  lot  itself,  a  right  to  the  use  of  the  alley-way,  as 
it  had  been,  and  was  then  used. 

Second, — ^The  deed  from  Lydia  Foulke  and  her  husband  to 
the  plaintiff  of  the  same  lot,  conveyed  to  the  plaintiff  the  same 
light. 

Third. — The  plaintiff  is  entitled  to  a  judgment  against  the  de 
fendant  for  the  said  sum  <^  one  hundred  and  six  dollars  and  fifty- 
nine  cents,  together  with  the  costs  of  this  action,  and  to  a  further 
judgment  that  the  defendant  remove  from  said  alley- way  all  ob- 
structions to  the  free  use  thereof,  as  it  had  been  used  prior  to  the 
2d  of  March,  1848 ;  and  that  he  refrain  from  interfering  or  inter- 
meddling with  the  rights  of  the  plaintiff  to  the  firee  and  unob- 
structed use  thereof,  in  the  manner  and  for  the  purposes  for 
which  it  had  been  used  prior  to  the  time  last  aforesaid. 

The  defendant  duly  excepted  to  the  conclusions  of  law  and  the 
final  decision. 

Judgment  was  entered  for  the  plaintiff  in  conformity  with  the 
decision ;  and  the  defendant  appealed  to  the  General  Term. 
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Walcb  HtUddnSy  for  the  defendant  (appellant). 

L  The  Judge  erred  in  finding,  as  a  conclosion  of  law,  that  the 
deed  of  the  9th  of  January,  1817,  to  Lydia  Foulke,  from  the 
other  heirs  and  the  widow  of  John  Beekman,  deceased,  of  lot 
No.  108  Division  street^  conveyed  as  an  incident  and  appurte- 
nance to  the  lot  itself  a  right  to  the  use  of  the  alley- way,  as  it  had 
been  and  was  then  used.  1.  No  such  right  existed  as  a  way  of 
necessity.  (Opinion  of  Selden  and  Johnson,  CJourt  of  App^s.) 
Neither  did  it  exist  by  prescription  founded  on  an  adverse  use  of 
more  than  twenty  years.  2.  To  warrant  a  presumption  of  the 
grant  of  an  easement,  the  use  of  twenty  years  mast  have  been 
continuous  and  adverse.  {Colvin  v.  Burnett^  17  Wend.  564 ;  Hart 
V.  Vose^  19  Wend.  865.)  8.  Neither  did  it  exist  by  grant 
(Opinion  Judge  Johnson,  Court  of  Appeals.) 

n.  The  right  could  not  have  existed  while  the  title  to  the  lot 
and  the  alley-way  was  vested  in  the  same  person.  (Coke  Litt 
114,  B. ;  Oocper  v.  Barber,  3  Taunt  R  99 ;  2  Black,  Comm.  Ck 
11 ;  Grant  v.  Chase,  17  Mass.  443 ;  Opinions  of  Justices  Selden 
k  Johnson,  Court  of  Appeals ;  Jackson  ex  dem  YcUes  v.  HiUha- 
way,  15  Johns.  B.  447.) 

lU.  To  entitle  the  plaintiff  to  a  recovery  he  must  show  the 
creation  of  the  easement  upon  some  severance  of  the  ownership 
of  the  two  tenements.    (Opinion  of  Judge  Selden.) 

lY.  No  existence  of  an  easement  in  this  case  has  been  estab- 
lished. The  deed  to  Mrs.  Fou)ke  describes  the  lot  bounding  it 
upon  one  side  "  along  an  alley-way,"  while  in  the  conveyances 
of  lot  No.  110  Division  street  and  No.  8  Eldridge  street^  the  tenants 
of  all  of  which,  together  with  those  of  No.  108,  had  had  the  use 
of  the  alley-way  during  the  lifetime  of  John  Beekman,  the  alley- 
way is  not  referred  to. 

V.  General  words,  such  as  "  appertaining,"  "  belonging,"  etc, 
are  not  sufficient  to  pass  the  right  of  way  upon  a  severance  of  the 
tenements.  {Whalley  v.  Thompson,  1  Bos.  &  P.  871 ;  Kooysira  v. 
Lucas,  5  B.  &  Aid.  830  ;  Jackson  v.  HaJthaway,  15  Johns.  447 ; 
iStopfe  V.  Hayden,  6  Mod.  1 ;  Orant  v.  Chase,  17  Mass.  442.) 

H.  M.  Rugghs,  for  the  plaintiff  (respondent). 
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L  If  the  heirs  of  John  Beekman  had  conveyed  the  plaintiff's 
lot,  with  its  appurtenances,  to  a  third  person,  the  right  to  the  con- 
tinued use  of  the  alley  would  have  passed  to  the  grantee.  {Sta- 
ple V.  Heyden,  6  Mod.  R.  1,  4 ;  United  Slates  v.  Appletcm^  1  Sum- 
nor,  492 ;  HuUemeier  v.  Albro^  Court  of  Appeals.) 

n.  The  deed  from  the  other  heirs  and  the  widow  of  John  Beek 
man  to  Mrs.  Foulke,  had  the  same  effect;   and  the  conveyance 
from  her  and  her  husband  to  the  plaintiff,  gives  him  the  same 
right,  aud  entitles  him  to  the  unobstructed  use  of  the  alley. 

IIL  The  judgment  should  be  affirmed. 

By  the  Court.  Woodruff,  J.— It  is  possible  that  the  views 
expressed  in  the  opinion  given  by  Mr.  Justice  Selden,  when  this 
case  was  before  the  Court  of  Appeals,  and  which  are  especially 
applicable  to  the  case  as  now  before  us,  might  have  been  with- 
held, and  yet  the  same  judgment  of  reversal  have  been  pronoun- 
ced.   In  this  sense  a  portion  of  his  opinion  may  be  deemed  obiter. 

But  that  opinion  was  written  with  a  view  to  the  new  trial 
which  was  ordered,  and  was  evidently  intended  as  a  guide  to  this 
court  in  the  further  conduct  of  the  cause.  And  bearing  this  in 
mind,  we  ought,  perhaps,  to  presume  that  the  observations  he  mad^ 
had  the  sanction  of  the  other  members  of  the  court,  although  not 
specifically  adverted  to  by  Mr.  Justice  Johnson  in  his  opinion. 

If,  therefore,  we  did  not  concur  in  those  observations,  we  should 
hesitate  very  much  before  coming  to  a  conclusion,  based  upon 
opinions  opposed  to  that  which  may  properly  be  regarded  as  our 
guide  to  a  new  trial,  and  judgment. 

But  upon  the  whole  case  we  concur  with  Mr.  Justice  Selden  in 
the  result  at  which  that  portion  of  the  opinion  to  which  we  refer 
would  have  led  him,  had  the  case,  as  now  developed,  been  before 
that  jcourt 

We  observe,  however,  preliminarily,  that  the  Court  of  Appeals 
must  be  deemed  to  have  decided,  that  the  plaintiff  herein  has  no 
right  of  way,  by  necessity,  over  or  through  the  alley,  the  obstruc- 
tion of  which  he  complains  of.  So  far  as  that  question  is  involved, 
the  case  has  not  been  altered  in  any  material  particular.  Nor  has 
he  a  right  of  way  founded  in  prescription,  nor  on  an  adverse  user. 
Nor  could  the  right  of  way  exist  as  an  easement  while  the  title  to 
the  alley,  and  the  title  to  the  several  contiguous  lots,  was  vested  in 
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the  same  person.  No  one  can  be  said  to  have  an  easement  in  his 
own  land.  And  where  an  easement  has  existed,  it  ceases  when 
the  title  to  the  easement 'and  the  title  to  the  land  are  united  in  the 
same  person. 

If)  therefore,  the  easement  exists,  and  is  vested  in  the  plaintifi^ 
as  the  owner  of  one  of  the  lots  adjacent  to  the  alley,  it  must  have 
been  created  in  some  manner,  subsequent  to  the  death  of  John 
Beekman,  who  died  seized  of  the  whole  of  the  premises  in  fee. 
But  in  determining  whether  or  not  the  acts  of  John  Beekman  and 
his  heirs  were  such  that  the  conveyances  by  the  heirs  would  ope- 
rate, as  between  themselves  and  in  favor  of  subsequent  grantees, 
to  create  the  easement  and  pass  a  right  of  way  as  an  appurtenant 
to  the  several  lots  bounded  thereon,  the  fact  is  of  great  impor- 
tance, that  the  alley  had  been  used  as  a  way  of  ingress  and  egress 
to  and  fix>m  the  several  lots,  for  more  than  forty  years  prior  to  the 
death  of  John  Beekman,  in  1844,  and  continued  to  be  so  used 
until,  and  after  the  division  of  the  property  among  his  heirs,  and 
thereafter,  until  the  defendant,  in  1848,  made  the  obstruction 
which  is  the  cause  of  the  present  action.  And  upon  the  rear  of 
the  lot  now  of  the  present  plaintiff  there  was,  daring  all  this  peri- 
od, a  dwelling  house,  the  property  of  the  tenant,  the  only  access 
to  and  egress  from  which  was  through  said  alley- way  fiom  and 
into  the  public  street,  (Eldridge  street)  and  the  alley  was  used  for 
frach  access  and  egress  by  the  tenants  and  oocupai^ts  of  such  house. 

The  opinion  of  Mr.  Justice  Selden,  in  the  Court  of  Appeals,  is 
explicit  in  regard  to  the  effect  and  operation  of  such  facts  as  these, 
followed  by  conveyances  apt  in  form  to  transfer  the  right  to  a 
continuance  of  such  a  use. 

He  says: — "The  owner  of  several  tenements  may,  of  course, 
make  such  a  disposition  of  their  respective  properties  as  he 
pleases.  He  may  take,  from  either,  any  one  of  its  qualities,  or 
any  use  of  which  it  is  susceptible,  and  annex  it  to  another;  so 
that  such  quality  or  use  shall  become  part  and  parcel  of  the 
latter,  thus  rendering  the  one  tenement,  pro  tcmio^  subservient  to 
the  other ;  and  there  is  no  doubt,  that  where  an  owner  has  chosen 
thus  to  make  an  artificial  distribution  of  the  natural  properties  of 
two  tenements,  making  use  of  the  one  as  subservient  to  the  other 
— ^i^  while  this  use  and  his  ownership  of  both  tenements  con- 
tinues, he  seU  and  convey  the  dominan|  tenement,  with  its 
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appurtenanoeSi  there  being,  at  the  time,  open  and  visible  marks 
of  such  use,  an  easement^  corresponding  to  tiie  use,  will  be  created, 
and  will  pass  by  the  deed  as  an  appurtenance.  In  this  case,  there 
was  abundant  proof  of  the  use  of  the  alley,  in  connection  with  the 
plaintiff's  lot,  for  many  years,  with  the  consent  of  thie  owner  of 
both  tenements,  and  an  apparent  continuance  of  this  use,  up  to 
the  time  of  the  conveyance  by  Foulke  and  wife  to  the  plaintiff 
accompanied  by  the  necessary  outward  and  visible  marks  of  such 
use.  But  it  does  not  appear  that  Foulke  and  wife  were  the 
owners  of  the  alley  when  they  executed  the  deed.  The  owner- 
ship by  them  of  both  tenements,  was,  of  course,  essential  to  the 

creation  of  the  easement  as  an  appurtenance,  at  that  time 

It  may,  however,  have  been  created  upon  some  previous  severance 
of  the  ownership  of  the  two  tenements,  as  upon  the  partition  of 
the  premises  between  the  heirs  of  John  Beekman,  in  which  case 
it  would  have  passed,  by  the  deed  of  Foulke  and  wife,  as  appur- 
tenant to  the  lot As  against  Foulke  and  wife,  the 

plaintiff  has  shown,  I  think,  a  dear  right  to  the  use  of  the  alley ; 
but,  as  against  the  other  heirs  of  Beekman,  or  their  grantees,  he 
has  shown  none  at  all.  K  either  the  title  to  the  alley  itself  or  a 
right  to  its  use,  in  connection  with  lot  108,  was  conveyed  to 
Foulke  and  wife  by  the  partition  deed,  then  such  right  passed 
as  an  appurtenance  by  the  deed  to  the  plaintiffl" 

The  application  of  these  views  to  the  case,  as  exhibited  on  the 
second  trial,  is  quite  obvious.  ThQ  title  to  the  alley  and  the 
several  contiguous  lots,  was  in  the  heirs  of  John  Beekman; 
their  deed  to  Mrs.  Foulke  is  now  produced,  and  is  in  the  very 
words  of  the  deed  afterwards  executed  by  Foulke  and  wife  to  the 
plaintiff  The  latter  deed,  in  connection  with  the  previous  user, 
and  the  continued  outward  and  visible  marks  of  such  use,  is,  in 
the  opinion  quoted,  deemed  sufficient  to  have  vested  in  the  plain- 
tiff the  right  of  way,  had  Foulke  and  wife  then  owned  both  the 
alley  and  the  premSs  described. 

By  the  same  rule,  the  conveyance  by  the  heirs,  who  did  Qwn 
both,  must,  in  connection  with  the  same  extrinsic  facts,  be  deemed 
to  vest  in  Mrs.  Foulke  the  right  to  the  use  of  the  alley,  as  an 
appurtenant  to  the  premises  granted ;  and  the  same,  therefore, 
passed  to  the  plaintiff,  by  the  conveyance  of  the  latter  to  him. 

We  are  not  inclined  to  rest  this  view  of  the  effect  of  the  deed 
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to  Foulke  and  wife,  upon  the  mere  force  of  the  word  "  appurten- 
ances," in  that  deed.  The  right  of  way  did  not  exist,  as  an  ease- 
ment, so  long  as  the  title  to  the  lot  (108)  and  the  alley  were  both 
vested  in  the  heirs  of  Beekman ;  and  if  the  alley  was  not  men- 
tioned or  referred  to  in  the  deed,  in  any  manner  other  than  by  the 
word  "appurtenances,"  we  should  deem  it  at  least  doubtful 
whether  the  Court  of  Appeals  intended  to  hold,  that  the  previous 
use  of  the  alley  had  so  detached  it  from  the  6ther  lots,  or  attached 
it  to  the  plaintiff's  lot,  that  it  would  pass  by  the  mere  force  of 
that  term.  (1  Bos.  k  Pul.  871 ;  5  Bam.  &  Aid.  880 ;  1  Taunt 
206.) 

But  the  conveyance  to  Foulke  and  wife,  describes  the  premises 
as  running  "  along  the  said  alley-way." 

In  Herring  v.  Fisher^  (1  Sand.  S.  C.  R.  844,)  such  terms  were 
held  to  be  sufficient  to  convey  the  fee  to  the  centre  of  the  road ; 
and  it  was  also  held,  that  even  if  the  point  whence  the  boundary 
run  along  the  road,  was  described  as  "  at  the  side  of  the  road," 
(as,  in  the  case  before  us,  the  precise  line  is  described  as  running 
to  the  easterly  side  of  the  alley,)  the  same  construction  would 
prevail.  And  see  Badeau  v.  Mead  Jc  Holmes^  (14  Barb.  828 ;)  and 
also,  Sizer,  et  ux,  v.  Devereux^  (16  Barb.  160,)  and  cases  cited  in 
these  cases,  respectively.    {Smiles  v.  Hastings^  24  Barb.  44.) 

It  is  sufficient  for  the  purposes  of  this  case,  that,  by  the  deed 
from  the  heirs  of  Beekman,  Foulke  and  wife  obtained  the  right  to 
use  the  alley,  as  such. 

The  judgment  should  be  affirmed. 


Garrett  D.  Clark,  Plaintiff  and  Appellant,  v.  William  H. 
Griffith  and  Levi  Decker,  Defendants  and  Respondents. 

1.  Hie  defendants,  on  the  25tli  of  August,  1858,  sold  to  D.  A  F.  four  billiard  tables, 
for  f  1100,  taking  ten  notes,  of  $100  each,  at  2,  8,  4, 6,  6,  7,  8,  9, 10  and  11 
months,  and  a  note  made  by  one  Clark,  and  a  mortgage  of  the  four  tables,  to 
secure  the  payment  of  the  notes  made  by  D.  A  F.,  (the  mortgage  providing,  that 
on  default  to  pay  either  of  those  notes,  all  the  notes  should  be  due,  and  the 
mortgage  might  be  foreclosed ;)  and  agreed,  in  writing,  that,  '*  after  f  300  has 
been  paid  of  said  notes»"  to  "  give  a  receipt  in  fiiU  for  one  table,  and  so  eontinoa 
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until  all  are  paid."  On  the  14th  of  January,  1856,  the  defendants  ngned  and 
delivered  to  D.  A  F.,  a  paper,  which  states,  that  they  had  reoeived  from  D.  &  ¥., 
$275,  "  for  one  billiard  table ;  said  table  being  one  of  the  four  tables  included 
in  a  mortgage  given  by  said  D.  A  F." 

8.  In  March,  1856,  D.  A  F.,  not  having  paid  more,  the  defendants  foreclosed  the 
mortgage,  sold  and,  at  the  sale,  bonght  all  of  the  tables ;  and,  on  the  8th  of 
September,  1856,  the  plaintiff,  who  had  sacceeded  to  the  rights  of  D.  it  F.,  de- 
manded of  the  defendants  one  of  the  four  tables,  (who  refused  to  deliver  it) ; 
and  thereupon  brought  an  action  of  trover  to  recover  its  value. 

&  Held,  that  on  each  a  state  of  facts,  the  plaintiff  could  not  maintain  such  an  ac- 
tion ;  and  tiiat  his  complaint  was  rightly  dismissed  at  the  triaL 

4k  An  acceptance  of  the  pnrchase-price  of  one  table,  does  not  bind  the  mortgagee^ 
(holdi])g  a  mortgage  for  the  purchase-money  of  four  tables,)  to  give  np  or  re- 
lease either  table,  until  the  whole  is  paid ;  or,  if  he  have  agreed  to  release  one 
on  payment  of  $800,  then,  until  the  whole  (800  is  paid. 

5L  When  a  mortgagee  has  agreed  to  release  one  of  several  chattels  mortgaged,  on 
payment  of  a  specified  portion  of  the  debt,  an  agreement  made  by  him,  on  pay- 
ment of  a  lesser  portion  of  the  debt,  (the  sum  paid  having,  in  fact,  become  pay- 
able,) to  release  one  of  the  mortgaged  chattels,  is  without  consideration,  and 
Toid. 

(Before  Hotfkan,  Woonaurr  and  Pokkkpomt,  J.  J.) 
Heard,  Feb.  2d ;  decided,  March  6th,  1868. 

Tms  action  comes  before  tbe  Court  on  two  appeals  taken  by 
the  plainti£f,  one  being  firom  an  order  denying  a  motion  made  by 
bim  for  a  new  trial,  and  tbe  other  being  from  a  judgment,  upon 
an  order,  dismissing  his  complaint,  made  at  the  trial.  It  was 
tried  on  the  22d  of  June,  1857,  before  Mr.  Justice  "Woodruff  and 
a  jury. 

The  complaint  states,  as  a  cause  of  action,  "that  about  the  1st 
of  March,  1860,  a  certain  billiard-table  and  four  ivory  balls,  and 
a  lot  of  cues  and  counters  belonging  thereto,  the  property  of  the 
plaintiff,  and  to  tbe  possession  of  which  the  plaintiff  is  entitled, 
of  the  value  of  $275,  came  into  the  possession  of  the  defendants. 
That  on  or  about  the  8th  of  September,  1856,  the  plaintiff  being 
then  the  owner,  and  entitled  to  the  possession  of  the  said  property, 
demanded  the  same  of  the  defendants,  who  refused  to  deliver  the 
same  to  the  plaintiff  but  have  wrongfully  converted  and  disposed 
of  the  same  to  their  own  use,  to  the  plaintiff's  damage  $800. 
Wherefore  plaintiff  demands  judgment,  that  he  recover  of  the  de- 
fendants $300  damage,  besides  costs." 

The  answer  denies  that  the  billiard-table,  etc.,  was,  on  the  1st 
of  March,  1856,  the  plaintiff's  property,  or  that  he  then  was,  or 
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since  has  been,  entitled  to  the  possession  thereof  or  that  they 
have  wrongfiill J  converted  and  disposed  of  the  same  to  tBeir  own 
use,  or  that  it  was  worth  $275,  or  that  plaintiff  has  sustained 
$800,  or  any  damage. 

It  sets  np  a  sale  by  Aem,  on  the  25tfa  of  Angost,  1865,  to  John 
E.  Dean  and  Thaddens  G.  Finnegan,  of  the  property  mefhtioned 
in  the  complaint,  and  of  three  other  billiard-tables  and  their  ap- 
purtenances, and  that  Dean  and  Finnegan,  towards  the  payment 
therefor,  delivered  ten  promisBory  notes  of  that  date,  of  $100 
each,  to  the  defendants,  made  by  Dean  and  endorsed  by  Finne- 
gan, at  one,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  and 
eleven  months  from  their  date,  and  to  secure  the  payment  thereof 
at  the  same  time  executed  and  delivered  a  chattel  mortgage  of 
the  said  four  billiard  tables  and  appurtenances. 

That  the  mortgage  provided,  that  on  a  defaidt  to  pay  either 
note,  all  should  become  due,  and  the  mortgagees  might  take  and 
sell  the  property.  That  said  mortgage  was  duly  filed,  stating  the 
time  and  place.  That  on  the  1st  of  March,  1856,  Dean  and  Fin* 
negan  had  failed  to  pay  three  of  the  notes,  which  matured  before 
that  day,  and  thereupon  the  defendants  elected  to  consider  all  the 
notes  due,  and  took  and.  duly  sold  the  property  under  the  mort- 
gage, for  the  best  price  which  could  be  obtained  therefor. 

The  case,  containing  the  proceedings  at  the  taial,  is  in  these 
words,  that  is  to  say : — 

"  It  was  proved  on  the  trial  that  on  the  25th  of  August,  1855, 
the  defendants  sold  and  delivered  to  John  E.  Dean  and  Thaddeus 
G.  Finnegan,  keepers  of  a  billiard  saloon,  at  598  Broadway,  New 
York,  four  billiard-tables,  with  the  balls,  cues  and  maces  apper- 
taining thereto,  and  on  the  sale,  executed  and  delivered  to  Dean 
&  Finnegan  a  bill  of  sale;  in  the  words  following : — 

*  Nkw  York,  August  29th,  1855. 
Messl^  Dean  k  Finnegan 

Bought  of  Griffith  &  Decker, 

Four  billiard  tables  and  fixtures,         ...  $1100.00 

'  Received  payment  by  ten  notes,  made  by  John  Dean,  endorsed 
by  T.  G.  Finnegan,  and  one  note  made  by  G.  D.  CInrk,  payable 
to  his  own  order,  and  endorsed  by  J.  E.  Dean  and  T.  G.  Finnegan. 

Griffith  &  Dscker.' 
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'  After  three  hundred  dollars  has  been  paid  oi  said  notee^  then 
we,  Griffith  &  Decker,  are  to  give  a  receipt  in  full  for  one  table^ 
and  so  continue  until  all  paid.  GRDrFTTH  &  BkckssJ 

And  at  the  same  time  Dean  &  Finnegan  executed  and  delivered 
to  the  defendants  the  notes  therein  mentioned,  and  a  chattel  mort- 
gage,  dated  August  25th,  1855,  and  executed  under  the  respective 
hands  and  seals  of  said  Dean  &  Finnegan,  (and  filed  on  the  Slst 
day  of  August,  1855,  as  required  by  Statute,)  to  secure  payment 
of  the  ten  notes  described  in  said  bill  of  sale,  of  $100  each,  made 
by  John  £.  Dean,  and  endorsed  by  Thaddeus  G.  Finnegan,  upon 
the  billiard-tables,  balls,  cues,  eta,  and  other  property;  the  mort- 
gage was  in  the  usual  form,  and  conditioned  to  pay  the  said  ten 
notes,  and  if  any  one  or  more  of  the  said  ten  notes  were  unpaid, 
the  whole  of  them  should  become  due  at  the  election  of  the  de- 
fendants. On  the  7th  of  September,  1855,  Dean  k  Finnegan 
executed  and  delivered  to  the  plaintiff  a  chattel  mortgage  (in 
the  usual  form,  also  duly  filed  the  same  day,  as  required  by  law,) 
upon  the  same  property  covered  by  the  mortgage  to  the  defend- 
ants, conditioned  to  pay  the  plaintiff  one  thousand  dollars  on  or 
before  the  7th  day  of  September,  1856,  and  was  expressed  to  be 
subject  to  Dean  k  Finnegan's  mortgage  to  the  defendants. 

In  both  mortgages  was  a  clause  that  until  de&ult  in  the  con- 
dition, Dean  k  Finnegan  should  remain  in  possession  of  the 
property  mortgaged,  and  it  appeared  that  they  did  remain  in  pes* 
session,  at  No.  598  Broadway,  in  the  City  of  New  York,  from  the 
date  of  the  first  mortgage  until  the  14th  day  of  March,  1866. 

It  was  also  proved  that  Dean  k  Finnegan  paid  the  first  two  of 
the  notes  mentioned  in  the  bill  of  sale  and  mortgages,  and  that 
the  note  of  G.  D.  Clark  therein  mentioned  was  also  paid,  and  that 
therefor  the  defendant  executed  and  delivered  to  Dean  k  Finne- 
gan, on  the  day  of  its  date,  the  following  paper,  viz. : — 

"$275.00  Nbw  YoBK,  Jan'y  H  1866.    , 

Beceived  from  Dean  k  Finnegan,  two  hundred  and  seventy* 
five  dollars,  for  one  billiard  table ;  said  table  being  one  of  the 
four  tables  included  in  a  mortgage  given  by  said  Dean  k  Finne* 
gan. 

Gbjffxth  k  DsoxxB.'' 
B.— n.  86 


*  i 
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Bat  at  the  time  this  paper  was  given,  or  at  any  other  tun^  no 
particalar  table  of  the  four  was  selected  or  identified. 

It  was  farther  proved  that  after  the  last  paper  was  given,  as 
above  stated,  and  on  the  18th  day  of  Febraary,  1856,  the  plaintiff 
parchaaed  all  the  right,  title,  and  interest  of  Dean  in  the  four 
billiard-tables,  cues,  maoes,  etc.,  which  right,  title,  and  interest  was 
at  that  time  sold  by  the  Sheriff  of  the  City  and  County  of  New 
York,  ander  an  execation  issued  and  delivered  to  him  upon  a  judg- 
ment in  this  Court  against  Dean  and  one  Deagle,  in  &vor  of  the 
plaintiff  in  this  action,  for  $687.97 ;  docketed  in  the  same  county, 
the  6th  day  of  February,  1866.  And  the  execution  was  issued 
to  the  Sheriff  on  the  6ih  day  of  February,  1856.  And  in  the 
month  of  April,  1856,  Finnq^  assigned  to  the  plaintiff  all  his 
right,  tide,  and  interest  o^  in  and  to  the  same,  billiard-tables,  cues, 
maces,  etc. 

On  the  14th  day  of  March,  1856,  others  of  the  notes  being 
past  due,  the  defendants,  under  their  mortgage  elected  to  consider 
the  whole  amount  due,  and  as  stated  in  their  answer,  seized  and 
sold  all  the  four  billiard-tables,  cues,  naaces,  etc.,  which  were  at 
the  sale  bought  in  for  the  defendants,  and  came  into  their  posses- 
sion. 

The  complaint  allies  that  on  the  8th  day  of  September,  1856, 
(after  the  plaintiff's  mortgage  became  due,)  the  plaintiff  demanded 
of  the  defendants  one  of  the  billiard-tables,  cues,  maces,  etc,  and 
that  the  defendants  refused  to  deliver  the  same  to  him,  which  is 
not  denied  in  the  answer. 

This  action  was  commenced  on  the  15th  day  of  September,  1856. 

The  Court^  after  the  foregoing  facts  were  proved,  dismissed  the 
complaint  on  the  motion  of  the  defendants'  counsel,  and  the  plain- 
tiff excepted. 

On  this  case,  the  plaintiff  moved  at  Special  Term,  before  Mr. 
Justice  Hoffman,  on  the  6th  of  October,  1857,  for  a  new  trial, 
which  motion  was  denied.  On  the  19th  of  October,  1857,  judg- 
ment was  entered  in  £Eivor  of  the  defendants,  and  ftom  that  judg- 
ment, and  firom  the  order  of  the  5th  of  October,  the  plaintiff  ap* 
pealed  to  the  Qeneral  Term. 

A.  R,  DyeU^  for  plainti£^  the  appellant^ 
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Argued,  among  other  propositioTis,  the  following: — 

I.  The  bill  of  sale  from  defendant  to  Dean  &  Finnegan  passed 
the  title  of  the  four  billiard-tables  to  them.  The  simultaneous 
mortgage  by  Dean  k  Finnegan  to  the  defendants  transferred  the 
title  again  to  the  defendants,  subject  only  to  be  defeated  by  the 
performance  of  the  condition  of  the  mortgage.  The  agreement  at 
the  foot  of  the  bill  of  sale,  was  a  part  of  the  transaction,  and  all 
read  together ;  the  only  effect  that  can  be  given  to  it,  is  an  agree- 
ment to  release  each  table  from  the  mortgage  as  paid  for,  until  all 
are  paid  for  and  released. — {Rogers  v.  Kneelaniy  18  Wendell,  114.) 
The  receipt  operated  as  a  discharge  of  one  of  the  billiard-tables 
from  the  mortgage ;  and  thereupon  Clark,  both  as  assignee  of  the 
rights  of  Dean  k  Finnegan,  and  as  mortgagee  in  his  own  right,  be* 
came  entitled  to  it  * 

U.  The  receipt  was  given  in  performance  of  an  agreement^  and 
the  defendants  cannot  avail  themselves  of  a  defective  performance 
on  their  part,  to  deprive  us  of  the  billiard-table,  for  which  they 
have  been  paid. 

in.  It  is  of  no  consequence,  that  no  table  was  selected  when 
the  table  was  released  from  the  mortgage.  It  must  be  remember- 
ed that  Clark  sues  as  the  assignee  of  Dean  k  Finnegan's  rights,  as 
well  as  in  his  own  right  as  mortgagee.  1.  The  vendee  had  the 
right  of  selection  at  any  time,  and  was  deprived  of  the  exercise  of 
it  by  the  wrongful  act  of  the  defendants,  of  which  they  cannot 
avail  themselves.  The  price  had  been  paid,  and  the  table  deliv- 
ered, because  the  four  tables  all  had  previously  been  delivered  to 
Dean  k  Finnegan,  and  were  then  in  their  possession.  There  was 
nothing  to  be  done  to  complete  the  transaction,  not  even  delivery, 
and  the  property  passed  to  Clark.  {Olyphant  v.  Baker ^  5  Denio, 
879 ;  Benedict  v.  Fidd^  4  Duer,  158.)  8.  There  being  no  selection 
of  any  table  at  the  time  of  the  release  of  one  of  them,  and  Dean 
k  Finnegan  being  in  possession  at  that  time,  they  had  a  right  to 
retain  possession  of  sJl  four  tables,  until  either  the  defendants 
made  the  selection,  or  called  on  Dean  k  Finnegan  to  make  it  The 
defendants  having  taken  and  converted  all  the  tables  without  any 
such  selection,  Clark,  as  assignee  of  the  rights  of  Dean  k  Finne- 
gan, was  entitled  to  the  possession  of,  and  might  have  sued  for  all 
four  tables.  He  might  therefore  properly  sue  for  one,  to  the  pos- 
session of  which  he  was  entitled.    This  was  also  sufficient  to  sup* 
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port  the  all^;ation  of  property.  Again,  if  it  was  uncertain  whidi 
table  was  released,  it  was  equally  uncertain  which  three  remain- 
ed covered  by  the  mortgage,  and  the  defendants  thus  by  their  own 
act,  and  n^lect  to  select  a  table,  confused  their  remedy,  and  ren- 
dered their  mortgage  so  uncertain  as  to  be  incapable  of  enforce- 
ment, and  for  that  reason  void,  and  they,  therefore,  had  no  right 
to  take  any  of  the  tables — at  least  before  making  a  selection. 

lY.  By  the  release  of  one  of  the  four  tables  without  designa- 
tion, Dean  &  Finnegan,  (and  Clark,  by  assignment  from  them,) 
became  tenants  in  common  with  the  defendants,  in  the-  four 
tables ;  and  by  selling  the  whole,  the  defendants  became  liable  in 
trover  (for  a  conversion  of  the  property,)  to  the  extent  of  the  in- 
terest of  the  tenant  in  common.  {Heyl  v.  Burling^  1  Gaines'  R 
14;  &Zcfen  y. .BtcJbodE:,  2  Gaines' R  166 ;  Wtlsany.  Heed, &  Johns. 
R  176 ;  White  r.  (kbam,  21  Wendell,  72 ;  Hyde  v.  SUme,  9 
Gowen,  280 ;  Shdtim  y.  Skinner,  8  Wendell,  626 ;  Ist  Ghitty's 
Pleadings,  page  147,  etc) 

Y.  The  defendants,  by  seizing  and  selling  the  four  tables,  so 
mixed  up  the  plaintiff's  property  with  theirs,  that  they  are  liable 
in  trover,  even  if  they  mixed  the  property  by  common  consent 
{Nowlen  v.  Cbft,  6  HUl,  461.) 

YL  By  seizing  the  four  tables,  the  defendants  were  trespassers 
as  to  all  the  tables,  and  we  had  a  right  to  waive  the  tort  as  to 
three,  and  sue  for  one  of  them. 

YIL  If  there  be  any  technical  difficulty  about  maintaining 
what  formerly  was  trover,  or  trespass  upon  the  complaint,  the 
answer  of  the  defendant  sets  up  their  defence  folly,  and  all  the 
facts  were  proved  on  the  trial  without  objection.  It  is  very  ob- 
vious that,  before  the  Gode,  we  might  have  recovered  the  value  of 
one  billiard-table,  (which  we  sue  for,)  in  a  special  action  in  the 
case  at  law,  or  by  a  bill  in  equity,  if  we  had  no  remedy  at  law. 
We  certainly  had  a  right  to  call  upon  the  defendants  to  make  a 
selection  or  permit  us  to  do  so,  and  to  deliver  us  the  selected 
table,  and  upon  fSEulure  to  do  either,  they  were  liable  to  us  for  the 
value  of  one  of  the  tables.  Our  demand  of  one  of  the  tables  is 
the  same  in  effect,  and  our  complaint  is  literally  true.  The 
theory  of  the  Gode  evidently  is,  that  where  all  the  facts  are  be- 
fore the  Gourt,  if  upon  those  faicts  the  plaintiff  in  any  form  of 
aotion  at  law  or  in  equity,  would  be  entitied  to  relief  that  he  shall 
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hare  it,  irreepective  of  the  form  of  the  pleadings.    If  it  is  neees- 
aary,  the  Court  should  conform  the  complaint  to  the  Acts  proved, 
or  amend  the  complaint 
YIIL  The  nonsuit  should  be  set  aside,  and  a  new  trial  granted. 

P.  T.  Woodbunf,  for  respondents  (the  defendants). 

L  The  receipts  of  August  29th,  1855,  and  January  14th,  1856, 
do  not  show  an  agreement,  that  as  the  tables  were  paid  fi>r  they 
were  to  be  released  from  the  lien  of  the  mortgage. 

n.  The  receipt  of  January  14th,  1856,  did  not  operate  as  a  re- 
lease of  any  particular  one  of  the  four  tables  from  the  lien  of  the 
mortgage,  or  as  a  transfer  of  the  interest  of  defendants  therein. 
1.  No  particular  one  of  the  tables  was  ever  selected  or  identified, 
either  in  the  receipt  or  otherwise,  as  the  one  to  be  released,  or  as 
the  one  referred  to  in  the  receipt  There  was,  therefore,  no  eyi- 
dence  that  the  table  demanded  or  sued  for  was  the  one  released 
or  referred  to  in  the  receipt  2.  The  receipt  was  not  under  seal, 
and  could  not,  therefore,  operate  as  a  release  from  the  lien  of  the 
mortgage,  which  was  under  seal.  {Frink  y.  Oreeriy  6  Barbour  Sup. 
Ct  R  455 ;  Ddacroix  v.  BuMey,  18  Wend.  71.)  8.  The  inter- 
est of  the  defendants  was  yet  undivested,  because  the  identifica- 
tion of  a  particular  table  to  be  transferred,  was  not  yet  made  or 
attempted.  So  long  as  any  thing  remained  to  be  done  to  the 
tiling  to  be  transferred,  to  identify  it  or  discriminate  it  from 
others,  no  title  passed.    (1  Parsons  on  Contracts,  441.) 

IIL  The  demand,  by  tiie  plaintLB^  of  a  table,  as  admitted  in  the 
pleadings,  did  not  operate  as  an  identification  or  selection  of  any 
one  of  the  tables  as  the  one  referred  to  in  the  receipt  1.  The 
question,  which  of  the  tables  shoidd  be  considered  as  the  one  to 
be  released  from  the  mortgage,  or  paid  for  in  full,  was  to  be  set- 
tled by  the  concurrence  of  both  puxchaser  and  vendor.  A  mere 
denumd  of  one  particular  table,  by  Dean  k  Finnegan,  or  their  as- 
signee, would  not  constitute  such  an  identification.  2.  There 
is  no  evidence  that  Dean  &  Finnegan,  or  the  plaintiff,  as  their  as- 
signee, ever  attempted  to  exerdse  this  right,  or  ever  called  upon 
the  defendants  to  concur  with  them  in  any  such  identification. 
8.  The  proof  is  positive,  that  no  such  identification  was  ever  ef- 
fected.   4.  Even  if  the  demand  is  conceded  to  have  been  of  one 
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of  the  tables  covered  b j  the  moltgage  to  defendants,  and  to  have 
operated  as  an  identification  or  selection  of  one  which  the  plain- 
tiff was  entitled  to  have  released,  it  was  made  too  late,  and  after 
the  defendants  had  foreclosed  their  mortgage  and  exercised  the 
right,  which  they  had  at  the  time  of  snch  foreclosure,  to  sell  all 
the  tables.  The  foreclosure  took  place  March  14th,  1856,  and 
the  demand  was  made  September  8tfi,  1856. 

Bt  thb  Court.  Pisbbsfont,  J.— The  plaintiff  having  rq^ 
his  case,  upon  proving  the  &ct8  above  stated,  the  Judge  dismissed 
the  complaint ;  and  we  are  caUed  upon  to  say  whether  he  com- 
mitted an  error. 

We  think  that  upon  payment  of  $800  by  Dean  &  Finnegan, 
they  were  entitled  to  one  of  the  tables  discharged  from  the  lien 
of  the  mortgage,  and  that  they  might  have  compelled  a  selection. 

No  claim  was  made  for  the  delivery  of  any  table  until  six 
months  after  they  liad  all  been  sold  under  the  mortgage ;  and 
not  until  more  than  six  months  after  the  plaintiff  had  acquired 
whatever  rights  he  now  has ;  and  no  one  of  the  four  has  ever 
been  selected,  or  in  any  manner  identified  as  the  one  claimed  by 
the  plaintiff. 

The  morligage  covered  the  four  tables,  and  when  purchased  it 
was  as  much  a  lien  upon  each  as  upon  any  one  of  the  four,  and  a 
sale  under  the  foreclosure  gave  to  the  b<ma  fde  purchaser  a  title 
to  each  of  the  four  tables.  The  defendant  cannot  be  said  to  have 
*'  wrongfully  converted  the  property  to  his  use ;"  and  as  the  proofi 
now  stand,  the  plaintiff  is  not  entitled  to  the  possession  of  any 
particular  one  of  these  tables  any  more  than  to  each  one  of  them ; 
and  as  it  is  clear,  that  he  is  not  entitled  to  each,  and  as  he  has 
shown  no  selection  or  clidm  to  any  particular  one,  we  think  the 
complaint  was  properly  dismissed. 

The  Court  are  now  asked,  at  General  Term,  to  entertain  an 
original  motion  to  amend  the  complaint,  and  so  to  amend  it  as  to 
render  a  new  trial  necessary,  and  to  reverse  the  judgment  for 
errors  which  do  not  now  exist^  and  which  enx)rs  are  proposed  to 
be  created  by  the  amendments. 

We  doubt  any  such  jurisdiction  in  the  Court,  and  we  should 
be  slow  to  exercise  any  such  powers  if  clearly  possessed. 

No  motion  to  amend  was  made  below,  and  it  is  not  proper  for 
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a  Judge,  on  a  trial,  toyolunteer  and  make  amendments  not  moyed' 
by  either  party.  {Loyd  v.  Fox^  1  E.  D.  Smitibi,  101 ;  Brown  v. 
Oolie^  1  £.  D.  Smith,  266.)  The  plainti^  is  not  without  remedy, 
if  he  brings  a  proper  action  sustained  by  sufficient  proofi ;  but 
with  no  other  evidenoe  than  this  case  presents,  he  must  £ul  iu  a 
simple  action  for  the  conversion  of  personal  property. 
The  judgment  must  be  affirmed  with  costs. 

WooDBiTFF,  J. — ^The  mortgage  executed  by  Dean  &  Finn^an 
to  the  plaintiff,  on  the  7th  of  September,  1865,  being  in  terms 
subject  to  the  prior  mortgage  given  to  the  defendants,  the  plain- 
tiff knew,  when  he  purchased  the  interest  of  Dean,  at  the  sale 
then  made  of  it  by  tiie  Sheri£^  and  also  when,  in  the  month  of 
April,  1866,  he  took  from  Finnegan  an  assignment  of  his  interest, 
that  the  defendants  held  a  mortgage  of  the  four  tables^  which  was 
the  first  and  a  valid  lien  upon  the  property. 

His  purchase  did  not  impair  the  rights  of  the  defendants  as 
mortgagees.  (HvB,  v.  (JarnCsy^  1  Kern.  601 ;  17  N.  Y.  Bep.  202 ; 
Manning  v.  Mmaghan^  1  Bosw.  B.  p.  467,  note.) 

The  plaintiff's  rights,  on  the  8th  of  September,  1866,  when  he 
"  demanded  of  the  defendants  one  of  the  billiard-tables,  cues, 
maces,"  etc.,  were  the  same  as  the  rights  of  Dean  &  Finnegan 
would  have  been  had  they  made  the  same  demand,-  not  having 
executed  a  second  mortgage,  and  their  interest  in  the  tables  not 
having  been  sold  by  the  Sheri£^  or  otherwise,  to  any  one. 

What^  then,  is  the  true  construction  of  the  instruments  executed 
by  thepEurties? 

Dean  k  Finnegan,  upon  the  purchase  of  the  billiard  tables,  had 
executed  and  delivered  to  the  plaintiff  a  mortgage  to  secure  the 
payment  of  ten  notes  of  Dean,  endorsed  by  Finnegan,  of  $100 
each,  parcel  of  the  purchase-money. 

The  whole  purchase-money,  for  the  four  tables,  was  $1100,  or 
$276  for  each  table.  By  the  terms  and  legal  effect  of  this  mort- 
gage, the  defendants  acquired  a  title  to  the  tables,  as  security  for 
the  whole  sum  of  $1000 — t.  e.,  for  the  payment  of  all  of  the  notes 
^ven  therefor  by  Dean,  endorsed  by  Finnegan,  and  of  each  of  such 
notes ;  and  they  were  not,  by  the  tenor  of  the  mortgage,  bound 
to  relinquish  their  lien  upon  any  of  the  tables,  until  all  of  the 
notes  were  paid. 
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Bat  the  tnemoraiidam,  signed  by  the  defendants  at  the  foot  of 
the  bill  of  sale,  is  an  agreement  to  give  a  receipt  in  fhll  for  one 
table,  after  $800  has  been  paid. 

Giving  to  this  agreement  the  oonstmction  claimed  by  the  plain- 
tiff's connsel — and  perhaps  that  is  most  in  accordance  with  the 
intention  of  the  parties — ^it  was  one  of  the  terms  of  the  purchase 
and  of  the  mortgage,  that  when  $800  was  paid  by  the  parchaseTS, 
the  defendants  were  to  release  one  of  the  tables  from  the  mort- 
gage, and  the  pnrchasers,  thereafter,  to  hold  one  table  as  their  own 
absolute  property. 

The  sale  having  been  made  at  $276  for  each  table,  and  $300 
being  paid,  the  defendants  would  thus  receive  not  only  payment 
in  full  for  the  table  so  to  be  released,  but  would  have  $25  towards 
payment  for  the  other  three ;  and  when  a  further  $800  was  paid, 
they  would  have  $50  towards  payment  for  the  remaining  two, 
and  so  on.  Their  relative  security  would  thus  increase,  as  the 
tables  were  successively  released.  Such  an  arrangement  was 
reasonable,  and  may,  taking  both  instruments  together,  be  treated 
as  showing  the  whole  intent  of  the  parties. 

The  defendants  could  not,  therefore,  be  required  to  give  up  any 
table  until  $800  was  paid ;  and,  until  $300  was  paid,  they  could 
retain  their  lien,  and,  in  case  of  any  de&ult  of  payment,  could 
foreclose  and  sell  the  four  tables. 

On  the  14th  of  January,  1855,  Dean  &  Finnegan  paid  to  the 
defendants  $276. 

Even  if  it  be  conceded,  that  the  payment  of  $800  would  have 
the  effect  to  discharge  one  table  from  the  mortgage  lien  without 
any  act  of  release  by  the  defendants,  in  performance  of  their 
agreement,  it  is  quite  certain  that  payment  of  $276  would  not 
per  scj  have  that  effect,  nor  would  it  entitle  Dean  &  Finnegan 
to  hare  one  of  the  tables  designated  as  being  so  discharged.  The 
amount  had  not  been  paid,  which  was  required  to  entitle  them  to 
have  one  of  the  tables  released,  under  the  most  &vorable  construc- 
tion of  the  meaning  and  effect  of  the  agreement  of  the  29th 
August,  appended  to  the  bill  of  sale." 

It  is  claimed  by  the  plaintiff,  that  the  receipt  given  on  the  14th 
of  January,  1866,  operated  to  discharge  one  table,  so  as  to  entitle 
him  to  maintain  this  action  therefor.  That  paper,  signed  by  the 
defendants,  acknowledges  that  they  have  ''  received  from  Dean 
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k  Finnegan  $275,  for  one  billiard-table,  said  table  being  one 
of  those  included  in  the  mortgage,"  etc. 

But  this  paper  by  no  means  necessarily  operated  to  release  anj 
table  from  the  mortgage*  Had  not  the  agreement  of  August 
S9tb,  1854,  been  given,  binding  the  defendants  to  release  on  the 
payment  of  a  part  of  the  purchase  money,  the  payment  for  one, 
or  two,  or  three  of  the  tables  would  not  have  released  them ;  they 
would  still  be  held,  under  the  mortgage,  until  the  fourth  was  also 
paid  for;  and,  under  that  agreement,  the  paper  in  question  could 
have  no  greater  effect,  unless  the  whole  $800  was  paid. 

It  was  literally  true,  that  on  the  14th  of  January,  the  receipt 
of  $275  was  payment  for  one  table ;  it  was  exactly  the  price  at 
which  it  was  sold,  and  that  is  all  which  this  paper  necessarily 
acknowledges. 

It  does  not  show  an  intent  to  alter  or  vary  the  conditions  upon 
which,  by  the  existing  agreements.  Dean  k  Finnegan  were  to 
have  one  of  the  tables  released. 

Indeed,  the  terms  of  this  paper  are  susceptible  of  a  still  more 
restricted  construction,  viz. :  that  the  money  was  received  ^^  on 
account  of"  one  billiard-table;  it  is  not  declared  to  be  ''in  full 
for  one  table,"  as  was  provided  in  the  agreement  of  August  29th ; 
but  "  for,"  t.  f.,  towards,  on  account  of,  one  table,  or  in  part  pay- 
ment  of  the  amount,  upon  payment  of  which  Dean  k  Finnegan 
will  be  entitled  to  a  release  of  one  table. 

But,  in  either  aspect  of  the  meaning  of  its  terms,  in  this  respect, 
it  was  not  a  compliance  with  the  terms,  on  which  alone  one  table 
was  to  be  released.  Those  terms  required  the  payment  of  $300. 
The  defendants  were  not  bound  to  release  the  table,  and  did  not 
release  it 

And  again.  The  defendants  were  not  bound  to  release  one 
table,  unless,  nor  until,  $800  was  paid.  If  the  receipt  given  on 
th^  14th  of  January,  could  be  construed  as  an  agreement  to  release 
one  table  from  the  mortgage,  there  was  no  consideration  to  uphold 
it  What  was  paid,  ($275,)  was  due  to  the  defendants,  and  its 
payment  was  no  sufficient  consideration  for  an  agreement,  on  their 
part,  to  relinquish  any  security  they  held  for  the  payment  of  the 
balance.  In  this  aspect,  then,  to  hold  the  receipt  to  mean  any 
thing  more  than  ^'  received  on  account  of,"  or  "  towards,"  one 
table,  (which,  in  the  light  of  the  original  agreement^  and  all  the 
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fiusts,  it  may  well  mean,)  would  be  so  oonstraing  it^  as  to  modify 
the  original  contract  to  the  defendants'  prejadice;  and  that^  too, 
without  any  consideration  paid  to  them  ^erefor. 

It  may  be,  that  if  the  $300  had  been  pdd,  and  the  instroment 
of  the  29th  of  August  be  so  construed,  tlmt  such  payment  would, 
per  se^  entitle  Dean  k  Finnegan  absolutely  to  have  one  of  the 
tables  released,  it  was  the  duty,  as  well  as  the  right,  of  the  defend- 
ants, to  say  which  of  tiie  tables  should  be  discharged;  and  that 
their  foreclosing,  and  themselves  pnrchasing  and  taking  possession 
of  the  four  tables,  would  not  prejudice  the  rights  of  Dean  &  Fin- 
negan to  have  such  designation  made.  If  so,  then  the  demand 
made  by  the  plaintiff  on  the  8th  of  September,  1856,  may,  perhaps, 
be  deemed  to  require  them  to  make  a  designation ;  and  their  un- 
qualified refusal  to  deliver  one  table,  may  be  taken  as  a  denial 
of  the  plaintiff's  right,  and  subject  them  to  an  action  for  its 
value. 

But,  under  the  views  above  expressed,  t]ie  four  tables  continued 
mortgaged  up  to  the  time  the  defendants  sold  them,  as  absolutely 
and  effectively  as  on  the  day  the  mortgage  was  executed ;  and, 
by  the  foreclosute  of  the  mortgage,  and  the  sale  under  it,  the  title 
of  the  defendants,  as  purchasers  at  such  sale,  became  absolute,  and 
the  complaint  was  rightly  dismissed. 

Judgment  affirmed. 


Dodge,  et  a?.,  Beceiveis,  Plaintiffii  and  Respondents,  v.  Lambert 
k  Gabdneb,  Defendants  and  Appellants. 

1.  Wliere  a  leaiee  eorenantt,  in  the  leMe  exeented  to  him,  for  a  partiedbu*  qm  of 
the  demised  premisefl,  equity  will  reetriet  him  to  that  lue  by  iiijaiietion. 

2.  Where  the  use  aoaght  to  be  enjoined,  yiolates  not  only  the  oovenant  of  the 
lenee,  but  the  sanctity  of  the  Sabbath,  the  interposition  of  the  Court  by  in- 
junction is  eminently  proper. 

8.  Where,  by  the  tenns.  of  the  lease,  it  cannot  be  assigned  without  the  written  con- 
sent of  the  lessors,  and  it  is  assigned  by  virtue  of  the  written  consent  of  a  per- 
son professing  to  act  as  their  agent;  and  as  a  consideration  of  obtaining  such 
consent,  the  assignees  covenant  to  make  such  use  of  the  premises  as  their  as- 
signor had  covenanted  to  make,  and  they  enter  upon  the  premises  and  oeenpy 
them  solely  by  virtue  of  such  consent  and  assignment;  they  cannot,  in  a  suit 
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brought  by  the  leaeon  agaiDst  them  to  restrain  them  from  udng  the  premlacs 
for  purpose*  other  than  those  specified  in  their  covenant^  compel  the  lessors  to 
prove  that  their  professed  agent  was^  in  faot^  sach  agent,  having  the  powers 
which  he  assumed  to  exercise. 

4^  A  suit  by  such  lessors,  to  enforoe  the  eontraeti  is,  as  between  them  and  snch  as- 
signees, a  ratification  and  adoption  of  the  acts  of  saeh  agent,  and  in  such  a 
case,  snfBcient  evidence  of  his  authority. 

6.  In  such  an  action,  the  defendants  cannot  show  as  against  their  landlords,  that 
the  latter  have  no  beneficial  interest  or  estate  in  the  demised  premisesi 

6.  It  is  no  defence  to  snch  an  action,  that  the  use  oovenanted  not  to  be  made,  and 
which  the  defendants  are  making,  in  violation  of  their  covenant,  is  not  a  public 
or  piivate  nuisance;  nor  that  such  prohibited  use  will  not  deteriorate  the 
premises  in  value ;  nor  that  the  lessees  have  expended  large  sums  with  a  view 
to  such  prphibited  use,  which  ^ey  will  lose  if  not  permitted  to  violate  their 
covenant 

7.  A  declaration  of  the  agent,  that  his  principals  would  not  enforce  such  covenant^ 
if  no  disorderly  or  improper  conduct  was  permitted  on  the  premises,  is  no  de- 
fence to  an  action  to  enforce  the  covenant 

(Before  Boswobth,  Woodbuvf  and  Pdebkipoiit,  J.  J.) 
Heard,  February  8;  decided,  March  13, 1868. 


This  action  comes  before  the  Court  at  General  Term,  on  an  ap- 
peal  by  the  defendants,  from  a  judgment  granting  the  relief  prayed 
by  the  complaint.  The  judgment  appealed  from  is,  "  that  the  de- 
fendants be,  and  they  hereby  are,  perpetually  enjoined  from  using 
the  premises  mentioned  in  the  complaint,  or  any  part  t^reof,  as  a 
place  of  public  entertainment  on  Sabbath  days  or  evenings." 

The  complaint  alleged,  and  it  was  proved  on  the  trial,  that  the 
plaintiffs,  on  the  28d  of  February,  1866,  were  duly  appointed  re- 
ceivers of  the  real  estate  of  which  Anson  G.  Phelps,  then  recently 
deceased,  died  seized  and  possessed,  with  power  to  rent  or  lease, 
in  their  names  or  otherwise,  "  the  said  houses,  lands,  and  premises, 
any  and  every  part  thereof"  from  time  to  time,  and  for  any  term 
not  exceeding  five  years. 

By  a  lease,  dated  the  1st  of  May,  1856,  they,  as  such  receivers, 
leased  the  premises  in  question  to  William  Ourr,  for  five  years 
from  that  date.  The  lease  was  signed  and  sealed,  as  well  by  Wm. 
Gurr,  as  by  the  said  lessors.  Such  lease  contains  a  covenant  by 
said  Curr,  "  that  he  will  not  use  or  occupy,  or  permit  the  said 
premises,  or  any  part  thereof,  to  be  used  or  occupied,  for  any  bu- 
siness that  may  be  a  nuisance  or  noxious  or  dangerous  to  the 
neighborhood,  and  particularly  that  the  same  shall  not  be  used  or 
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occupied  as  a  groceiy,  or  for  selliiig  liquor;  and  that  he  will  not 
let  or  underlet  the  said  premiBeSi  or  any  part  thereof)  nor  aarign 
this  lease,  or  any  portion  of  the  term  hereby  demised,  without 
the  written  consent  of  the  parties  of  the  first  part^  their  sucoessoiB 
or  assigns,  first  obtained."  Said  lease  also  declares,  that  '^  it  is  ex- 
pressly agreed,  that  should  any  defitult  be  made  in  the  punctual 
payment  of  the  said  rent,  or  should  the  said  party  of  the  second 
part,  (said  Curr,)  his  heira,  executors,  or  administrators,  violate  or 
&il  to  perform  any  of  the  covenants  or  conditions  hereinbefore 
contained  on  his  part,  then  the  said  parties  of  the  first  part,  their 
successors  and  assigns,  may  forthwith,  without  notice,  and  with- 
out  resorting  to  any  proceedings  for  recovery  of  possession,  re- 
enter the  said  premises  either  by  force  or  otherwise,  and  remove 
all  persons  therefrom,  without  being  liable  to  any  prosecution 
therefor." 

It  was  also  proved,  that  on  the  21st  of  November,  1856,  Gurr 
assigned  the  said  lease  to  the  defendants,  pursuant  to  a  written 
consent  at  the  foot  thereof  in  these  words,  viz. : — 

"  Consent  is  hereby  given  to  William  Curr  to  assign  the  fore- 
going lease  to  James  Lambert  and  David  Gardner. 

"Wm.  K  DODOB,  )     p 

"Ansok  G.Phblps,   )    ^^eceivers. 
"  By  T.  Aluen,  their  agent" 

It  was  also  proved,  that  cotemporaneous  with  the  giving  of 
such  consent,  and  the  assigning  of  said  lease,  an  agreement  in 
writing  was  executed,  signed  by  Lambert  k  Gardner  severally, 
and  also  signed  '*  Wm.  E.  Dodge,  Anson  G.  Phelps,  by  T.  Allen, 
their  agent,"  and  in  and  by  it,  the  said  Lambert  &  Gardner  "  ex- 
pressly covenant  and  agree,  tiiat  the  said  premises  shall  not,  nor 
shall  any  part  thereof^  be  open  to  the  public  as  a  place  of  enter* 
tainment  or  refreshment  on  Sabbath  days  or  evenings ;  nor  shall 
said  premises,  or  any  part  thereof  be  used,  at  any  time,  as  a  drink- 
ing saloon  or  tippling  place,  so  called,  uhder  penalty  of  forfeiture 
of  the  lease." 

The  defendants'  answer  admits,  that  the  garden  and  premises 
have  been  opened  on  the  Sabbath,  as  well  as  on  other  days, 
until  the  temporary  injunction  was  served  in  this  action,  but  do* 
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niea  ^*  tliat  said  premiaes  have  been,  or  are  kept  or  used  bj  them 
as  a  drinking  saloon  or  tippling  place,  either  on  Sabbath  or  week 
days,  in  any  way  or  manner  ofifensire  to  public  decency  or  good 
morals,  or  so  as  to  have  become  or  to  be  either  a  public  or  private 
nuisance,  or  in  any  way  injurious  to  the  plainti£b,  or  to  the  estate 
of  which  they  claim  to  be  the  receivers,  or  to  the  good  order, 
peace,  or  good  government  of  the  neighborhood." 

When  the  plainti£b  rested,  the  defendants  moved  to  disnuas 
the  complaint,  pn  the  following  grounds: — 

First — ^Tbat  it  did  not  appear  that  T.  Allen,  who  executed  the 
said  agreement  between  the  plaintifb  and  defendants,  as  the 
agent  of  the  plaintii&,  was,  in  fieust,  such  agent^  or  had  been  or 
was  authorized  as  such  agent^  to  enter  into  or  execute  said  agree- 
ment 

Second. — ^That  it  had  not  been  proved,  nor  did  it  in  any  way  ap- 
pear,  that  the  plaintii&,  or  the  estate  of  Anson  G.  Phelps,  deceas- 
ed, had  suffered,  or  would  suffer  any  damage  or  injury  whatever, 
by  reason  of  the  premises  in  question  being  used  as  a  piiblic  place 
of  entertainment  or  refreshment  on  Sabbath  days,  or  by  reason 
of  the  breach  of  any  other  covenant,  complained  of  in  tiie  com- 
plaint, or  admitted  in  the  defendants'  answer. 

The  Court  refused  to  dismiss  the  complaint,  and  the  defend- 
ants' counsel  excepted. 

The  defendants  then  offered  to  prove — 

First — ^That  Mrs.  Phelps,  the  widow  of  Anson  G.  Phelps,  de- 
ceased, was,  and  had  been,  since  her  husband's  death,  the  owner 
in  fee  of  the  real  estate  leased  to  the  said  Curr,  and  described  and 
referred  to  in  the  agreement  executed  by  the  defendants,  and  that 
the  plaintiffs  have  not,  and  never  had  any  beneficial  interest  or 
estate  whatever  in  said  real  estate  and  premises. 

Tha  Judge  refused  to  admit  the  said  evidence,  and  the  defend- 
ants' counsel  excepted. 

The  defendants  then  offered  to  prove-*- 

SocancL — ^That  since  said  premises  had  been  opeaed  and  kept 
by  the  defendants  as  a  public  place  of  entertainment,  or  refresh- 
ment, good  order  and  decorum  had,  at  all  times,  as  well  on  the 
Sabbath  as  other  days,  been  kept  and  preserved  there ;  and  that 
no  noisy,  riotous,  or  disorderly  acts  or  conduct  had  occurred,  or 
had  been  permitted  to  occur  or  take  place  there,  either  on  Sabbath 
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or  other  days ;  and  tbafc  the  said  premises  had  never  been  kept 
or  used  bj  the  defendants  as  a  drinking  saloon  or  tippling  place, 
either  on  Sabbath  or  other  days,  in  any  way  or  manner  offensive 
to  public  decency  or  good  morak,  or  so  as  to  have  been,  or  to  be 
either  a  public  or  a  private  nuisance. 

The  Judge  refused  to  admit  the  said  evidence,  and  the  defend- 
ants' counsel  excepted. 

The  defendants  then  offered  to  prove — 

Third, — ^Tbat  neither  theplaintifi,  nor  the  estatieof  which  they 
claimed  to  be  the  receivers,  had  been  injured  or  deteriorated  in 
value,  by  the  violation,  by  the  defendants,  of  any  covenant  or 
agreement,  alleged  in  the  complaint,  or  admitted  by  the  answer. 

The  Judge  refused  to  admit  the  said  evidence,  and  the  defend- 
ants' counsel  excepted. 

The  defendants  then  offered  to  prove-^ 

FourOu — ^That  the  defendants,  since  their  taking  possession  of 
the  premises  under  their  agreement  with  plaintiff,  had  expended 
about  $6000  in  grading,  improving,  repairing  and  ornamenting 
the  grounds  and  buildings  thereon,  which  would  be  a  total  loss, 
should  they  be  perpetually  restrained  from  keeping  the  premises 
open  on  Sabbath  days,  as  a  place  of  entertainment  or  refresh- 
ment, as  the  lease  would  thereby  become  valueless. 

The  Judge  refused  to  admit  the  said  evidence,  and  the  defend- 
ants' counsel  excepted. 

The  defendants  then  offered  to  prove — 

Fifik. — ^That  a  short  time  before  the  execution  of  the  agree- 
ment between  the  plaintiffs  and  the  defendants,  Mr.  Allen,  who 
executed  the  same  as  agent  for  the  plaintiff,  told  the  defend- 
ants, that  it  would  be  necessary  to  insert  a  covenant  in  said 
agreement,  that  the  premises  should  not  be  opened  to  the  public 
on  the  Sabbath,  as  a  place  of  entertainment^  to  satisfy  the{>lain- 
tifi'  religious  scruples,  and  to  get  their  consent  to  such  agre^ 
ment  or  lease  to  defendants,  but  that  there  should  never  be  any 
complaint,  and  there  was  no  intention  to  take  advantage  of  the 
covenant^  if  the  place  was  kept  orderly,  and  no  disorderly  or 
improper  conduct  was  permitt^  there ;  and  that  the  defendants 
executed  such  agreement  subsequently,  relying  on  such  statement 
of  Allen. 
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The  Judge  refused  to  admit  the  said  eyidenoe,  and  the  defend- 
ants'  counsel  excepted. 

The  defendants  then  rested. 

Mr.  Justice  Hoffman,  before  whom*  the  action  was  tried,  gave 
judgment  in  &yor  of  the  plaintiff  as  before  stated,  and  from  that 
judgment)  the  defendants  appealed  to  the  General  Term. 

A.  R,  ByeUj  for  the  appellants. 

L  The  plaintiff  are  receiyers  of  the  estate  of  Anson  O.  Phelps, 
and  sue  as  such  upon  an  agreement  made  by  them  in  the  same 
capacity.  Thej  tiak  a  perpetual  injunction  to  restrain  the  vio- 
lation of  a  covenant  This  is  purely  an  equitable  remedy.  No 
damage  to  the  plaintiffs  nor  to  the  estate  they  represent  was 
proved,  though  it  was  alleged  in  the  complaint  Kor  would  a 
damage  to  the  other  estate  of  A.  G.  Phelps  give  any  right  of 
action  to  the  plaintifEs.  Nor  was  it  proved  that  there  was  any 
such  "  other  estate"  in  existence.  No  irreparable  damage  was 
alleged  or  proved  No  other  damage  than  that  alleged  in  the 
complaint  can  be  presumed.  The  defendants  on  the  trial  offered 
to  prove,  not  only  that  no  damage  was  sustained,  but  that  an 
actual  benefit  to  the  estate,  and*a  great  injury  to  the  defend- 
ants were  produced.  The  case  then  simply  presents  the  ques- 
tion, whether  a  court  of  equity  will,  merely  to  gratify  a  whim 
or  caprice  of  the  plaintiffi,  restrain  by  perpetual  injunction  the 
breach  of  a  covenant,  where  it  is  c6nfessed  no  damage  to  the 
plaintifb  could  result  firom  it^  but  a  benefit  be  received  by  them, 
and  the  defendants  be  seriously  injured.  An  injunction  is  a  pre- 
rogative writ,  not  a  writ  of  right  There  is  no  such  thing  as  an 
absolute  right  to  an  equitable  remedy.  Absolujte  rights  may  be 
enforc^  in  courts  of  law,  or  by  what  are  known  as  legal  reme- 
dies ;  but  equity  will  not  aid  in  the  enforcement  of  a  right,  unless 
it  be  attended  by  an  equity;  and  that  equity  must  be  a  wrong  to 
the  plaintifib,  consisting  of  the  deprivation  of  a  substantial  right, 
which  cannot  be  redressed  or  compensated  by  a  legal  remedy. 
(Willard's  Equity,  274 ;  Story's  Eq.  J.  §  928 ;  Id.  §  864.)  And 
that  wrong  must  be  attended  by  an  injury ;  otherwise  it  is  injuria 
absque  damno,  where  damage  has  been  suffered,  but  is  irrepara- 
ble by  a  court  of  law.;  there  equity  will  lend  its  aid  to  complete 
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the  remedy.  Bat  where  a  ooort  of  law  gives  nominal  damages^ 
because  no  real  damage  has  been  sustained,  there  the  maxim 
equiias  sejuitur  legem  applies.  Strictly,  at  law,  nominal  damages 
might  here  be  recovered,  without  proof  of  any.  Bat  that  remedy 
would  be  adequate.  Me  nihilo  fii  nihiL  The  plaintiff  have  no 
equity,  and  should  be  left  to  their  action  for  damages.  (Willard's 
Equity,  261 ;  and  see  Point  V.  infra. ;  Story's  Eq.  J.  §  959,  o.  J. 
and  notes.) 

II.  The  covenant  in  question  was  made  by  an  agent  of  the 
plaintiffs,  who  were  themselves  but  agents,  and  could  not  dele> 
gate  their  authority.  There  was,  therefore,  no  consideration  for 
the  covenant  on  the  part  of  the  defendants,  because  it  was  void 
as  to,  and  did  not  bind  plaintiffii ;  nor  had  the  plaintiffs,  as  re- 
ceivers, any  authority  to  make  or  exact  such  a  covenant 

ILL  The  only  consideration  for  the  covenant  alleged  in  the 
complaint,  was  "  to  obtain  the  plaintiffs'  consent  to  an  assignment 
of  the  lease,"  by  the  tenant  Curr.  It  was  extorted  from  the  de- 
fendants, and  will  not  be  favored  in  equity.  (Willard's 
Equity,  261.) 

lY.  The  covenant  is  unfair  and  unreasonable.  The  defendants 
not  only  extorted  the  covenant  in  question,  but  as  a  considera- 
tion of  simply  consenting  to  assign,  they,  in  addition  to  this,  in 
the  same  agreement,  extorted  a  covenant  to  improve  the  premises 
to  the  extent  of  $2000,  and  that  those  improvements  should  be- 
long to  them.  And  they  were  mere  officers  of  the  Court  to  lease 
the  premises.    (Willard's  Equity,  262,  267,  268.) 

Y.  The  covenant  should  not  be  enforced  by  injunction,  for  the 
following  additional  reasons :  1.  It  is  not  mutually  capable  of 
specific  performance.  (Willard  Eq.  267.)  2.  Jt  is  objectionable 
in  its  nature  and  circumstance&  (Id.  262 ;  Story  Eq.  J.  §  959, 
a.  h.  and  notes.)  8.  Although  the  Court  might  refuse  to,  annul 
such  a  covenant,  yet  it  would  not  enforce  it.  (Id.  263,  266.) 
4.  It  is  a  hard  and  unconscionable  contract,  and  is  not  £air  and 
just  in  all  its  parts.    (Id.  264,  266,  268.) 

YL  The  covenant  in  question  provides  ihat  the  penalty  for  its 
violation  shall  be  a  forfeiture  of  the  lease.  This  is  the  only 
remedy  the  plaintiff  have,  except  their  other  legal  one  for 
damages.    At  all  events,  this  is  sufficient  to  prevent  their  having 
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a  specific  performance  and  perpetual  injunction,  {Vincent  y.  King, 
13  Howard,  984,)  especially  where  no  damage  is  pretended. 

YIL  The  Judge  on  the  trial,  for  the  several  reasons  above 
stated,  erred  in  refusing  to  dismiss  the  complaint^  and  in  reftising 
to  receive  die  evidence  offered  by  defendants. 

Yin.  The  judgment  should  be  reversed,  and  the  complaint 
dismissed,  with  costs. 

A.  Waheman,  for  the  respondents. 

L  The  defendants,  having  taken  their  tide  to  the  premises 
through  Mr.  Allen,  as  agent,  are  estopped  from  denying  his  au- 
thority to  make  the  agreement  under  which  they  hold. 

n.  They  are  also  estopped  from  denying  the  title  of  the  plain- 
tiff, who  are  their  landlords. 

ni.  Evidence  is  inadmissible,  to  avoid  a  covenant  by  showing, 
that  at  the  time  of  its  execution,  it  was  agreed  by  parol,  that  it 
should  not  be  operative. 

lY.  It  is  not  an  answer  to  an  action  for  the  breach  of  a  con- 
tract, that  its  performance  Would  be  a  pecuniary  disadvantage  to 
the  defendants. 

Y.  The  proprietor  of  premises  ma7  stipulate  in  a  lease,  that 
they  shall  not  be  occupied  by  the  tenant  for  a  purpose  that  is  un- 
lawful, or  that  is  inoondistent  with  morality,  or  public  propriety. 
And  such  a  covenant  will  be  enforced  by  a  court  of  equity,  al- 
though no  pecuniary  loss,  and  no  actionable  nuisance,  is  shown 
to  have  arisen  from  its  violation.  The  ^  consideration,  that  the 
breach  of  such  a  contract  cannot  be  the  subject  of  pecuniary  es- 
tiination,  renders  the  <»se  peculiarly  proper  for  equitable  cog- 
nizance. (Story's  Equity,  §§  926,  926,  927,  959;  Steward  v. 
Wtniers^  4  Sand.  Oh.  B.  587.)  Even  a  covenant  in  reference  to  a 
matter  of  a  mere  taste,  in  the  occupation  of  premises*  will  be  en- 
forced by  injunction.  {Sjutre  v.  OampbeUy  1  Mylne  k  Craig,  459, 
477  to  486 ;  Herioea  Hospital  v.  Otbaon^  2  Cow.  801 ;  Soujctrd  r. 
Mia,  etal4:  Sand.  S.  0.  R  369.) 

Br  THE  CouBT.    BoswoRTH,  J. — ^Assumiug  the  consent,  that 
Curr  might  assign  the  lease  to  the  defendants,  to  be  the  same,  in 
eflEbct,  as  if  it  had  been  signed  by  the  plaintifb  personally,  and  the 
B.— n.  87 
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agreement  between  them  and  the  defendants  to  be  as  valid  and 
effective  as  if  the  plaintiffs  had  executed  it  in  person,  instead  of 
executing  it  by  T.  Allen,  their  agent,  the  only  question  would  be, 
whether  the  defendants  can  be  restrained  by  injunction  from  vio- 
lating the  covenant  in  question.  Steward  v.  Wvniars^  (4  Sand.  Ch. 
B.  587 ;)  Hoioard  v.  EUis,  (4  Sand.  S.  C.  R  869,)  are  authorities 
in  support  of  the  affirmative  of  that  proposition. 

The  provisions  of  the  statute  law,  which  inhibit  the  transaction, 
on  the  Sabbath,  of  the  business  which  the  defendants  covenanted 
not  to  prosecute  on  the  premises  on  that  day,  and  the  considera- 
tions of  pablic  policy,  which  induced  the  enactment  of  such  laws, 
should  not  disincline  the  Court  to  enforce,  in  behalf  of  the  plain- 
tiffs, such  use  of  the  demised  premises  as  they  exacted,  when  con- 
senting to  the  transfer  of  the  lease,  and  as  the  defendants,  to  obtain 
such  transfer,  then  covenanted  to  make  of  them.  (IRS.  675 ; 
Articles  8  and  9  of  Part  1,  chap,  xx.) 

The  defendants  have  no  right  to  use  the  premises  at  aD,  except 
by  treating  Allen  as  the  actual  agent  of  the  plaintifBi,  and  one 
whom  they  were  competent  to  appoint  to  do  the  acts,  which  he 
performed  in  their  name  and  on  their  account  The  plaintiffi 
were  competent  to  do,  personally,  the  acts  which  Allen  performed 
as  their  agent,  and  the  evidence  of  their  ratification  and  adoption 
of  his  acts,  furnished  by  their  claiming  the  benefits  of  the  contract, 
is  sufficient  to  make  the  consent  to  the  transfer  of  the  lease  and 
the  agreement  their  own  contracts,  as  between  themselves  and 
the  defendants,  who  have  entered  into,  and  continued  in  the  use 
and  enjoyment  of,  the  premises,  by  virtue  of  these  transactions. 
(3  Kern.  593-^694.) 

The  Court,  therefore,  properly  refused  to  dismiss  the  complaint^ 
on  the  grounds  on  which  it  was  moved. 

The  first  offer  of  evidence  was  properly  excluded,  because  the 
defendants  were  not  at  liberty  to  show,  in  this  aation,  that  their 
landlord  never  had  any  interest  in  the  demised  premises.  {Jach- 
son  V.  DawV,  5  Cow,  123.)  The  feet  that  Mrs.  Dodge  may  have 
owned  the  premises  in  fee,  does  not,  necessarily,  make  the  ap- 
pointment of  the  plaintiffis,  as  receivers  of  such  premises,  void,  nor 
affect  the  validity  of  any  leases  which  they  make,  of  any  part  of 
the  premises  to  which  their  receivership  extended. 

The  evidence  proposed  to  be  given  under  the  second,  third,  and 
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fourth  offers,  present  no  reasons  why  the  defendants  shoold  not 
perform  their  contract^  as  thej  madd  itr  {Hotvard  v.  Ellis,  et  oL, 
supra.) 

The  fifth  offer  proposed  to  vary  the  effect  of  a  written  agree- 
ment, by  proving  less  than  a  cotemporaneous  verbal  contract^  in' 
conflict  with  it  It  proposed  to  prove  a  statement  of  the  agent, 
that  his  principals  would  not  avail  themselves  of  the  benefit  of  a 
covenant  which  they  exacted,  provided  the  violation  of  it  was 
orderly,  and  not  accompanied  by  disorderly  or  improper  conduct 
This  exception,  like  the  others,  is  untenable,  and  the  judgment 

must  be  affirmed. 
Judgment  affirmed. 


Joseph  Socxjo,  Plaintiff  and  Bespondent,  v.  Jakes  H.  Hacestt, 

Defendant  and  Appellant 

1.  In  an  action  in  this  State,  npon  a  judgment  reoovered  in  a  rister  State,  if  it  ap- 
pear that  the  Court  by  which  it  was  rendered  had  jarisdiction  of  the  sabjeet 
matter,  and  of  the  person  of  the  defendant,  sach  judgment  is  condunve. 

2.  The  Courts  of  this  State  will  not  inquire  into  the  merits  of  the  plaintiiff's  claim, 
nor  whether  the  judgment  was  recovered  aeeording  to  law,  even  though  it  be 
alleged  that  the  most  obyious  dictates  of  justice  were  violated. 

8.  Where  an  action  was  brought  on  a  judgment  of  the  Superior  Court  of  Suffolk 
County,  MasSb,  which  judgment  was  duly  proved,  and  it  appeared,  that  the  de- 
fendant appeared,  by  his  attorneys,  in  the  action ;  and  farther,  that  such  judg- 
ment was  recovered  on  a  prior  judgment  of  the  Court  of  Common  Pleas: 

EM^  the  defendant  cannot  defeat  a  recovery  in  this  State,  by  proving  that  he 
never  owed  the  plaintiff  the  debt ;  that  he  was  never  a  resident,  inhabitant  or 
citizen  of  Massachusetts,  but  of  New  York ;  that  he  was  never  served  with 
process  in,  or  had  any  notice  of  the  judgment  in  the  Common  Fleas^  until  sued 
thereon  in  the  Superior  Court ;  that,  by  the  laws  of  Massachusetts,  he  was,  in 
the  said  Superior  Courts  prevented  from  setting  up  any  defence  to  the  action ; 
and  that  the  judgment  of  the  Common  Pleas  was,  by  the  same  laws^  declared 
legal  and  valid. 

Neither,  nor  all,  of  these  fiicts  can  be  received  here  as  a  defenee. 

(Before  Hoffmak,  Woonnurr  and  PtnsxFOMT,  J.  J.) 
Heard  Feb.  8d ;  decided  Maroh  18th,  18K8. 

This  action  is  brought  upon  a  judgment  recovered  in  the  Su- 
perior Court  of  the  County  of  Suffolk,  State  of  Massachusetts,  on 
the  18th  February,  1866,  for  |293/,ft^. 


680     OASES  m  THE  SUPEBIOB  COUBT. 

Roeeo  ▼.  HsckHt 

The  answer  (bo  fSar  as  it  is  material  to  state  its  contents)  aveis 
that  the  judgment  on  which  this  action  is  brought,  was  recovered 
on  a  previous  judgment,  purporting  to  have  been  rendered  in  favor 
of  this  plaintiff  against  the  defendant  at  a  Court  of  Common  Pleas 
held  at  Boston,  in  and  for  said  County  of  Suffolk,  on  the  4th  of 
April,  1848,  for  Wl-^y  the  record  of  which  shows  a  declaration 
against  the  defendant,  Hackett,  and  one  Ford,  as  joint  debtors ; 
that  the  action  was  commenced  at  the  previous  July  Term  of  the 
said  Common  Pleas, ''  when  and  where  said  Ford  appeared,  and  a 
Deputy  Sheriff  of  Suffolk  returned,  that  he  left  a  summons  at  the 
last  usual  place  of  abode  of  said  Hackett,  and  thence  the  action 
was  continued  from  term  to  term  to  the  present  (April)  term, 
and  now  the  plamtiff  discontinues  against  Ford,  on  the  ground 
of  his  insolvency,  and  said  Hackett^  though  called  to  come  into 
court)  does  not  appear,  but  makes  default  It  is,  therefore,  con* 
sidered  by  the  Court  that  the  said  Boooo  recover  of  the  said 
Hackett  the  sum  of  $117iV^  damages,  and  $56^  costs  of  suit" 

The  answer  in  this  present  action  proceeds  to  deny  that  there 
was  any  thing  due  to  the  plaintiff  from  this  defendant  alone,  or 
with  Thomas  Ford ;  and  avers  that  he  never  was  a  resident,  in- 
habitant, or  citizen  of  the  State  of  M^eachusetts.  That  before 
the  conunencement  of  that  action,  (in  the  Common  Pleas,^)  and 
up  to  the  said  judgment,  he  was  not  within  the  jurisdiction  of 
Massachusetts,  but  was  before,  and  at  the  time  mentioned,  and  ever 
since,  a  resident,  inhabitant,  and  citizen  of  the  City,  County  and 
State  of  New  York;  was  never-served  with  any  writ,  process, 
or  summons  in,  or  notice  of  the  said  action,  and  never  appeared 
therein  by  attorney  or  otherwise,  and  had  no  notice  thereof  until 
the  action  was  commenced  thereon,  which  resulted  in  the  judg- 
ment referred  to  in  the  complaint  in  this  action.  That  in  the  ac- 
tion in  the  Superior  Court,  he  was,  by  the  laws  of  Massachusetts, 
prevented  and  precluded  from  setting  up  any  defence  to  the  ac- 
tion in  which  such  judgment  in  the  Common  Pleas  was  rendered, 
and  such  judgment  was  declared  to  be  legal  and  valid,  and  of  the 
same  force  and  effect  as  if  the  defendant  had  been  personally 
served,  or  had  appeared  and  defended  the  same,  and  he,  the  de- 
fendant, has  never  had  an  opportunity  of  being  heard  in  or  de- 
fending said  action  on  the  merits  thereofl 

That  the  said  Court  of  Common  Pleas  never  had  any  jurisdio- 
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tion  of  this  defendant^  nor  of  the  subject  of  the  action,  and  the 
said  Superior  Court  acquired  no  other  or  further  jurisdiction,  and 
both  judgments  are  fraudulent  and  yoid. 

The  action  was  brought  to  trial  on  the  16th  of  June,  1867,  be- 
fore Chief  Justice  Duer  and  a  jury,  and  the  plaintiff  gave  in  evi- 
dence a  record  of  a  judgment  of  which  the  following  is  a  copy : — 

"  Judgment. 

''  CbmmonumUh  of  Mdssachtisetis,  Suffolk^  ss : 

''  To  all  persons  to  whom  these  presents  shall  come,  Greeting : 
Know  ye  that  among  our  records  of  our  Superior  Court  of  the 
County  of  Suffolk,  it  is  thus  contained : 

" The  Commonweallh  of  Massa/ihtiseUs,  Suffolk,  ss :  "To  the 
Sheriffs  of  our  several  Counties,  or  their  Deputies, 

[Seal.]  Greeting : 

"  We  command  you  to  attach  the  goods  or  estate  of  James  H. 
Hackett,  now  commorant  of  Boston  in  the  County  of  Suffolk, 
gentleman,  to  the  value  of  five  hundred  dollars,  and  summon 
the  said  defendant,  if  he  may  be  found  in  your  precinct,  to  appear 
before  our  Justices  of  our  Court  of  Common  Pleas^  to  be  holden 
at  Boston  within  and  for  eur  County  of  Suffolk,  on  the  first  Tues- 
day of  April  next;  then  and  there  in  our  said  Court  to  answer 
unto  Joseph  Boccb  of  Boston  aforesaid,  musician,  in  an  action  of 
contract ;  and  the  plaintiff  says  that  he,  said  plaintiff  by  the  con- 
sideration of  our  Justices  of  our  Court  of  Common  Pleas,  held 
witiiin  and  for  the  County  of  Stifiblk,  on  the  fourth  day  of  April, 
A.  i>.,  1848,  recovered  judgment  against  the  said  defendant  by 
the  name  of  James  H.  Hackett,  of  Boston  Theatre,  Manager,  for 
the  sum  of  one  hundred  and  seventeen  -^V^  dollars  damages,  and 
fiAy-six  -^  dollars  costs  of  same  suit,  as  by  the  record  thereof 
now  remaining  in  said  Court  appears,  which  said  judgment  is  in 
full  force  and  not  reversed,  annulled  or  satisfied.  And  the  de- 
fendant owes  the  plaintiff  both  said  sums  and  interest  thereon, 
amounting  in  all  to  two  hundred  and  forty-three  dollars  and 
thirty-nine  cents.  To  the  damage  of  the  plaintiff,  as  he  says,  the 
sum  of  five  hundred  dollars,  which  shall  then  and  there  be  made 
to  appear  with  other  due  damages.  And  whereas  the  said  plain- 
tiff says  that  the  said  defendant  has  not  in  his  own  hands  and 
possession,  goods  and  estate  to  the  value  of  five  hundred  dollars 
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aforesaid,  which  can  come  at  to  be  attached,  bat  has  intrusted  to 
and  deposited  in  the  hands  and  possession  of  Eben  H.  Wade,  of 
Boston,  in  the  County  of  Suffolk,  gentleman,  William  F.  Flem- 
ming  of  said  Boston,  Treasurer  of  the  Boston  Theatre,  and  the 
Webster  Bank,  in  Boston,  a  corporation  established  by  law,  and 
Frank  Flemming,  Treasurer  of  the  Boston  Theatre,  in  said  Bos- 
ton, trustees  of  the  said  defendant's  goods,  effects,  and  credits  to 
the  said  value,  we  command  you,  therefore,  that  you  summon  the 
said  Eben  H.  Wade,  and  said  Flemming,  and  said  Webster  Bank, 
and  said  Frank  Flemming  as  aforesaid,  if  they  may  be  found  in 
your  precinct,  to  appear  before  our  Justices  of  our  said  Court  to 
be  holden  as  aforesaid,  to  show  cause,  if  any  they  have,  why  exe- 
cution, to  be  issued  upon  such  judgment  as  die  said  plaintiff  may 
recover  agaiust  the  said  defendant  in  this  action,  if  any,  should 
not  issue  against  his  said  goods,  effects  or  credits  in  the  hands  and 
possession  of  the  said  trustees,  and  have  you  there  this  writ  with 
your  doings  therein. 

'*  Witness,  Edward  Mellen,  Esquire,  at  Boston,  the  twenty- 
ninth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-flve. 

"Joseph  Willard,  Clerk." 

"  Upon  which  writ  is  the  following  return  by  the  officer  who 
served  the  same. 

"Suffolk,  ss:  January  29,  1855.  By  virtue  hereof,  I,  this 
day  at  7  o'clock,  p.  M.,  summoned  the  within  named  Eben  H. 
Wade  to  appear  and  show  cause  at  Court^  by  reading  this  writ  in 
his  presence  and  hearing ;  afterwards  on  the  same  day,  I  again 
summoned  said  Wade  to  appear  and  show  cause  at  Court  by  leav- 
ing an  attested  copy  of  this  writ  at  his  last  and  usual  place  of 
abode.  Also,  on  the  same  day,  I  summoned  the  within  named 
William  F.  Flemming,  Treasurer  of  the  Boston  Theatre,  to  ap- 
pear, and  show  cause  at  Court  by  delivering  to  him  in  hand  an 
attested  copy  of  this  writ,  and  on  the  thirtieth  day  of  said  Janu- 
ary, I  summoned  the  within  named  Webster  Bank  to  appear  and 
show  cause  at  Court  by  delivering  to  Solomon  Lincoln,  Esq., 
cashier  thereof,  an  attested  copy  of  this  writ  February  2,  1855, 
I  summoned  the  within  named  Frank  Flemming,  Treasurer  of  the 
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BoBtou  Theatre,  to  appear  and  show  cause  at  Court  by  delivering 
to  him  an  attested  copy  of  this  writ  On  the  same  day  I  attached 
a  chip,  as  the  property  of  the  within  named  James  H.  Hacket,  and 
summoned  him  to  appear  and  answer  at  Court  by  delivering  to 
him  in  hand  an  attested  copy  of  this  writ. 

"Service  and  travel,  $1.70-^-copie8  and  extra  trouble,  $6. 

*  E.  W.  Sanborn,  Deputy  Sheriff: 

"At  the  said  Court  of  Common  Pleas,  held  at  Boston,  in  and 
for  said  County,  on  the  first  Tuesday  of  April,  A.  d.,  1855,  the 
plaintiff  appeared  by  Charles  O.  Thomas,  Esq.,  his  attorney,  and 
entered  the  above  action,  and  the  defendant  appeared  by  his  at- 
torneys, James  A.  Abbott  and  J.  Kendall  Tyler,  Esq.,  and  on  the 
tenth  day  of  April,  during  the  April  term,  filed  die  following 
affidavit : — 

"  Chmmontvealih  of  Massachtiseiis^  Svffolk^  ss: 

"  Court  of  Common  Pleas,  April  Term,  1866. 
"Joseph  Bocco,  plaintiff^ 

V. 

"James  H.  Hackett,  de^ndant,  and  Trustees. 
"  I,  James  A.  Abbott,  on  behdf  of  James  H.  Hackett,  the  de- 
fendant in  the  above  action,  on  oath  declare,  that  I  verily  believe 
that  he  has  a  substantial  defence  to  the  above  named  action  on  its 
merits,  and  intend  to  bring  the  same  to  trial 

"  Jas.  A-  Abbott. 
"  Subscribed  and  sworn  to  this  ) 
April  4,  A.  D.,  1865,  before  me,      ) 

"  J.  Kendall  Ttleb,  Justice  of  the  Peace. 

"  And  on  the  twentieth  day  of  said  April,  during  said  term, 
said  defendant  filed  the  following  answer: — 

"  (hmmanweaUh  of  MdssachuaeUs,  C.  C.  Pleas, 
"J.  Bocco, 

V. 

"  J.  H.  Hackett  and  Trustees. 

"  And  the  defendant  comes  and  says,  that,  admitting  that  there 

is  such  a  judgment  as  is  set  forth  in  the  plaintiff's  writ  and  decla- 
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ration,  he  says  that  such  judgment  ought  neyer  to  have  been  rebr 
dered,  because  that  no  logal  serrioe  was  eyer  made  upon  him  in 
the  original  suit  upon  whioh  said  judgment  was  rendered.  And 
he  farther  sajs,  that  he  has  instituted  proceedings  for  a  slaj  of 
said  judgment  in  the  Supreme  Judicial  Oourt  for  Suffolk  Oountj 
aforesaid,  according  to  the  form  of  the  statute  made  and  provided 
in  such  cases.         Abbott  &  TyleB|  attorneys  for  defendant. 

■ 

"And  on  the  twenty-flecond  day  of  said  June,  during  said  Term, 
the  plaintiff  and  defenoant  filed  the  following  agreement : — 

"No.  2286  Oourt  of  Oommon  Pleas,  April  Term,  X855. 
^'  Bocco  V.  Hackett  and  Trustees. 
"  It  is  agreed,  that  the  above  action  may  be  continued  for  judg- 
ment V,  defendant,  to  July  Term,  next  first  day. 

"  Jas.  a.  Abbott,  attorney  for  defendant 
"  0.  O.  Thomas,  attorney  for  plaintiff 
"June  14, 1856. 

"  And  thereupon  the  defendant,  though  called,  did  not  appear, 
but  made  default 

"  And  thence  the  action,  having  been  continued  to  the  October 
Term,  was  transferred  by  act  of  law  to  the  last  (November)  Term 
of  this  Oourt. 

"  And  thence  the  action  was  continued  to  the  present  January 
Term,  1866,  and  now,  on  the  eighteenth  day  of  February,  during 
said  January  Term,  the  following  is  filed : — 

"  Suffolk^  83.  Superior  Oourt,  January  Term,  1856. 
"  Joseph  Eocco  v.  James  H.  Hackett  and  Trustees. 
"  All  the  trustees  in  the  above  case  may  be  discharged  without 
costs.  "  0.  G.  Thomas,  attorney  for  plaintiff. 

"  J..  H.  Butler,  attorney  for  trustees. 

"  And  thereupon  it  is  ordered  by  the  Court,  that  said  trustees 
be  discharged  without  costs.  And  it  is  considered  by  the  Oourt, 
on  the  eighteenth  day  of  February,  A.  D.,  1856,  that  the  said 
Eocco  recover  of  the  said  Hackett  the  sum  of  two  hundred,  fifty- 
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eight  dollars  seyenty-nine  cents  damages,  and  thirtjr-fiye  dollars 
costs  by  suit 

"  All  and  singular  which  premises  we  have  held  good  by  the 
tenor  of  these  presents  to  be  exemphfled. 

"  In  testimony  whereof,  we  have  caused  the  seal  of  our  Supe* 
lior  Court  of  the  County  of  Suffolk,  to  be  hereto  affixed. 

"  Witness,  Albert  H.  Nelson,  Esquire,  Chief  Justice  of 

[Seal.]       our  said  Superior  Court,  at  Boston,  this  fourteenth 
day  of  May,  ▲.  d.,  eighteen  hiyidred  and  fiftynsix. 

"  Attest  Joseph  Willabd,  Clerk." 

(Judge's  Certificate.) 

It  was  admitted  that  this  record  was  properly  authenticated  to 
be  read  in  evidence. 

The  plaintiff  then  rested  his  case. 

The  counsel  for  the  defendant  then  produced,  and  offered  in 
evidence,  a  record  of  a  judgment  of  the  Court  of  Common  Pleas 
of  Suffolk  County,  in  the  Commonwealth  of  Massachusetts,  a 
copy  of  which  is  set  out  in  the  defendant's  answer.  The  same 
being  objected  to  by  the  plaintiff's  counsel,  the  Court  excluded  it, 
to  which  ruling  defendant's  counsel  excepted. 

Defendant's  counsel  then  offered  to  prove  the  following,  and  in 
support  thereof,  called  the  defendant  to  establish  the  same,  due 
notice  having  been  served  on  the  plaintiff's  attorney  of  such  in- 
tended examination;  but  the  Court,  being  oi  the  opinion  that 
said  evidence  would  constitute  no  defence  at  law  to  said  action, 
refused  to  allow  the  same,  to  which  the  defendant  duly  ex- 
cepted : — 

1.  That  there  never  was  any  sum  whatever  due,  or  owing,  from 
the  defendant,  either  alone  or  with  one  Ford,  to  the  plaintiff. 

2.  That  the  defendant  was  never  a  resident,  inhabitant,  or  citizen 
of  Massachusetts,  but  of  the  State  of  New  York. 

8.  That  the  -defendant  was  never  served  with  process  in,  nor 
ever  had  notice  of,  the  judgment  on  which  the  judgment  men- 
tioned in  the  complaint  was  recovered,  until  suit  on  the  latter  was 
commenced. 

4.  That  nothing  is  or  was  ever  due  from  defendant  to  plaintiff. 

5.  That,  by  the  laws  of  Massachusetts,  he  was,  in  said  Superior 
Court,  prevented  from  setting  up  any  defence  to  the  action  in 
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which  said  judgment,  in  the  Conrt  of  Common  Pleas,  was  leoov- 
ered ;  and  that,  by  the  same  laws,  said  judgment  was  declared  to 
be  legal  and  yalid. 

To  which  several  offers  the  plaintiff's  counsel  objected,  and  the 
same  were  excluded  by  the  Court,  to  which  ruling  ddendant's 
counsel  excepted. 

The  Court  thereupon  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  for  the  full  amount  claimed ;  and  the  jury  then  and  there 
rendered  a  verdict  in  favor  of  the  plaintiff,  against  the  defendant, 
for  the  sum  of  $820.89 :  to  all  which  the  defendant's  counsel 
excepted. 

Judgment  being  entered  for  the  plaintiff  upon  the  verdict,  tlie 
defendant  appealed  to  the  General  Term. 

C.  BahJbridge  Smithy  for  the  defendant  (appellant). 

L  The  defendant,  a  citizen  of  this  State,  had  judgment  pro- 
nounced against  him  in  a  suit  commenced  in  Massachusetts,  while 
he  was  in  this  State,  without  notice,  and  without  an  opportunity 
of  being  heard,  or  making  a  defence.  1.  An  action,  by  the  laws 
of  Massachusetts,  may  be  commenced  in  any  of  the  Courts  of  that 
State,  against  a  non-resident  defendant,  by  leaving  the  summons 
at  his  last  and  usual  place  of  abode.  (Mass.  R  S.  1836,  p.  552, 
§§  44,  46 ;  Mass.  R  S.  1836,  p.  666,  §§  3,  4.)  2.  A  judgment 
obtained  by  such  service  is  valid ;  and,  in  an  action  upon  such 
judgment,  by  the  same  laws,  the  want  of  personal  service  or 
notice,  constitutes  no  defence,  nor  can  the  merits  of  the  original 
action  be  inquired  into.  {Hawea  v.  HcUhauxiy,  14  Mass.  R  233.) 
3.  On  the  other  hand,  a  judgment  recovered  in  another  State 
against  a  citizen  of  Massachusetts,  when  sued  there,  if  it  appear 
he  was  not  personally  served  with  process  within  that  State,  is 
void,  for  want  of  jurisdiction.  {Hall  v.  Williams,  6  Pick.  R  232 ; 
Hwer  V.  Coffin,  1  Cush.  R  23,  28.)  4.  The  Legislature  of  a  State 
has  no  power  to  pass  a  law,  by  which  the  Courts  of  that  State  can 
pronounce  a  judgment  against  a  citizen  of  another  State,  without 
his  having  an  opportunity  of  being  heard.  {Oakley  v.  Asptn- 
wall,  4  Comst  R  613,  621,  622 ;  Swer  v.  (hffin,  1  Cush.  R  pp. 
23,  28.) 

II.  The  judgments  recovered  in  Massachusetts  against  the  de- 
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fendant  were  fraudulentlj  obtained.  The  defendant,  in  his 
answer,  sets  up  the  facts  specificallj,  and,  on  the  trial,  offered 
evidenoe  in  support  of  that  defence,  which  was  ruled  oat  by  the 
Court,  and  exceptions  taken.  {Ddbaon  v.  Pearce,  2  Kern.  R.  156.) 
in.  Any  fact,  which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judgment,  and  of  which  the  injured  party  could  not 
avail  himself  at  law,  but  was  prevented  by  fraud  or  accident,  un- 
mixed with  any  fitult  or  negligence  in  himself  or  his  agents,  will 
justify  an  interference  by  a  court  of  equity.  {Dobson  v.  Pearccj 
2  Kern.  156,  165,  and  cases  cited ;  2  Story  Eq.  Jur.  §§  887,  894, 
896.)  1.  The  claim  on  which  the  judgments  in  Massachusetts 
were  obtained  was  unfounded.  2.  The  defendant^  without  any 
fault  or  negligence  on  his  part,  has  been  deprived  of  the  oppor- 
tunity of  showing  the  claim  against  him  was  unfounded.  8.  The 
answer  sets  up  an  equitable  defence,  and  one  which  the  defendant, 
in  Massachusetts,  could  not  avail  himself  of  at  law.  4.  The 
Court  below  rejected  the  evidence  offered  on  the  part  of  the  de- 
fendant, on  the  ground  that  it  would  constitute  no  defence  at  law. 
6.  The  distinction  between  actions  at  law  and  suits  in  equity,  the 
jurisdiction  of  the  respective  courts,  and  their  form  of  proceed- 
ing, are  preserved  in  Massachusetts.  (Mass.  S.  S.  p.  500.)  6. 
The  equitable  relief  prayed  for  by  the  defendant — namely,  to  be 
allowed  to  prove  the  plaintiff's  claim  against  him  unfounded,  and 
of  which  defence  the  defendant  was  at  law  deprived — if  granted, 
would  not  be  inconsistent  with  the  full  faith  and  credit  to  which 
judgments  of  other  States  are  entitled.  {Dobson  v.  Pearoe,  2  Kern. 
B.  156 ;  P^ree  v.  Olnei/,  20  Conn.  R  544,  566.) 

Cornelius  A.  BunMe,  for  the  plaintiff  (respondent). 

• 

Among  the  respondent's  points  are  the  following : — 
I.  The  defendant,   having  agreed   that   the   plaintiff   might 
take  judgment  against  him,  is  now  estopped  from  denying  the 
validity  of  it    a.  The  stipulation  of  the  attorney  binds  the  party. 
(15  Wend.  380.) 

TT.  The  judgment  upon  which  this  action  is  brought  is  conclu- 
sive in  Massachusetts,  upon  the  merits ;  therefore  it  is  conclusive 
here.  (Art  4th,  §  1,  Con.  U.  S. ;  Act  of  Congress  I.,  U.  S.  Stat- 
iites  at  large,  p.  122,  ch.  87 ;  Miller  v.  Duryea,  7  Cranch.  481 ; 
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Hampton  v.  JfcOonndj  8  Wheat  284.)  a.  The  general  rule  both 
in  this  country  and  in  England  is,  that  a  question  settled,  or 
which  might  have  been  settled  in  a  suit  in  a  court  of  competent 
jurisdiction  between  actual  parties,  after  trial  will  not  be  opened. 
(2  Parsons  on  Contracts,  118 ;  Henderson  v.  Henderson^  2  Q.  B 
288 ;  Bruen  y.  Hone,  2  Barb.  686 ;  Baker  y.  Band,  18  Barb.  152, 
and  cases  cited ;  Embry  y.  Conner,  3  Com.  511 ;  Smiih  y.  Lewis, 
8  John.  157 ;  Bmery  y.  Oreenough,  8  Dallas,  869,  872.)  b.  It 
will  be  presumed  that  all  the  defences  the  losing  party  had  were 
made  and  were  insufficient.    (2  Parsons  on  Con.  118.) 

in.  This  court  cannot  go  behind  the  judgment  sued  on.  (See 
authorities  cited  under  2d  point ;  Bisedl  y.  Briggs,  9  Mass.  462 ; 
Sergeant  y.  Bank  of  Indiana,  4  McLean,  839  ;  Wem  y.  Patding, 
6  Gill  and  John.  600 ;  Simpson  y.  Hari,  1  John.  Gh.  91 ;  Oreen  y. 
Sarmiente,  1  Peters,  C.  C.  74 ;  .fiti^^  y.  Frothmgham,  Breeze's  K 
268 ;  Curtis  y.  Oibbs,  Pennington's  R  399 ;  KimmeU  y.  Shidiz, 
Breeze's  R.  128;  Field  y.  Oibbs,  1  Peter's  C.  C.  156;  Noyes  v. 
BuOeTy  6  Barb.  613;  Aldrich  y.  Kinney,  4  Conn.  880;  Starbuck  y. 
Murray,  6  Wend.  159 ;  Shumway  y.  StiUman,  4  Oow.  296 ;  Id.  6 
Wend.  447.) 

lY.  The  true  rule  is  that  a  judgment  recoyered  in  another 
State  is  condusiye  in  an  action  brought  on  it  in  this  State  as  to 
all  facts  recited  in  the  record,  except  those  which  go  to  show  the 
jurisdiction  of  the  court  rendering  the  judgment;  to  wit,  seryioe 
of  process  on  defendant  personally,  or  his  appearance  in  the  ac- 
tion personally  or  by  his  attorney.  {Noyes  y.  Buder,  6  Barb. 
618.)  a.  Where  the  record  of  the  court  of  a  sister  State  shows 
on  its  face  that  the  court  rendering  the  judgment  had  jurisdiction 
of  the  person  of  the  defendant,  and  when  such  jurisdiction  is  not 
disproyed,  such  record  is,  under  the  Constitution  and  laws  of 
Congress,  conclusiye  eyidence  of  all  and  eyery  other  fact  con- 
tained in  it  It  ranks  as  high  as  a  domestic  judgment  and  will  be 
as  conclusiye  as  such  a  judgment  upon  the  parties.  (9  Mass.  468 ; 
6  Pick.  241 ;  19  John.  162,  and  cases  cited  aboye. 

By  the  Court.  Woodbupf,  J. — ^The  defendant  was  sued 
in  one  of  the  courts  of  Massachusetts ;  he  was  personally  seryed 
with  process ;  he  appeared  in  the  action ;  he  interposed  such  de- 
fence as  he  was  adyised;  judgment  was  rendered  against  him. 
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Having  jurisdiction  of  the  subjeot  matter,  and  having  jurisdiotion 
of  his  person  by  personal  service  of  process,  and  by  actual  appear- 
ance, the  judgment  of  that  court  is  in  the  absence  of  impeach- 
ment for  fraud  conclusive  upon  us. 

We  are  not  at  liberty  to  inquire  upon  what  views  of  the  law 
that  court  proceeded ;  or  whether,  if  we  had  to  pass  upon  the 
same  questions,  we  should  have  rendered  the  same  judgment 

We  can  no  more  say  that  that  court  erred  in  holding  the  pre- 
vious judgment  (obtained  without  actual  service  of  process  on  the 
person  of  the  defendant)  valid  and  binding,  and,  therefore,  we  will 
disregard  their  adjudication  upon  that  question,  than  in  any  case, 
where  it  appeared  that  a  judgment  was  recovered  on  demurrer 
to  a  complaint  we  would  hold  the  judgment  open  to  inquiry,  be- 
cause we  deemed  the  complaint  insufficient  in  law  to  warrant  a 
judgment 

Indeed,  we  hold  the  rule  invariable,  that  where  jurisdiction  of 
the  subject  and  of  the  person  has  been  acquired  and  judgment 
rendered,  in  the  court  of  a  sister  State  without  any  fraud,  we  can 
neither  inquire  into  the  &cts  proved,  nor  the  law  applied  to  those 
fiicts,  by  which  such  courts  were  governed. 

The  judgment  must  be  affirmed  with  costs. 


Edward  C.  Bichabdb,  Plaintiff;  v.  Bobebt  F.  WESTCorr,  et  aL, 

Defendants. 

1.  A  city  ezpreM  eompany,  diigiiged  in  cAiryiDg  pareels  between  the  City  of  New 
York  and  Brooklyn,  and  In  earrying  the  tranks  of  trarellen  to  and  from  the 
paisenger  d6pMs  of  the  Tariont  railroadi^  are  oommon  canien^  and  perfom 
their  duties  under  the  retpomlbllitles  of  common  earriert. 

SL  Where  such  a  company  U  employed  to  carry  a  traveller's  trunk  to  a  passenger 
d^pAt,  and,  by  mistake,  it  is  wrongly  delivered;  and,  l>eing  recovered,  it  is  for- 
warded to  the  traveller's  destination,  but  Is  foond  to  have  been  opened  and  a 
portion  of  its  contents  stolen :  the  company  are  not  liable  to  a  third  person  for 
a  boK  of  jewelry  belonging  to  him,  which  the  traveller  bad,  as  agent  for  sncb 
third  person,  packed  in  his  tmnk,  and  which  he  was  intending  to  dispose  of  as 
merchandise. 

8.  A  common  carrier  is  entitled  to  proteetton  against  liability,  sought  to  be  thrown 
upon  him,  by  eoneealment  or  fraud,  which  he  would  not  otherwise  have  as- 
sumed ;  and  no  one  has  a  rif^t^  by  any  concealment  or  artifice,  to  disarm  him 
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of  that  TigiUnoe,  which  th«  nature  and  extent  of  the  danger  reaaonably  do- 
mandt ;  or  to  depriTe  him  of  the  inereaied  compenaation  which  a  more  haaard- 
ons  or  reqx>nable  Mrrice  jastly  entitles  him  to  receiye. 

He  ii  not,  therefore,  when  engag^  in  carrying  a  traTcUer's  tmnk,  containing  die 
traTeller^t  wearing  apparel  and  eqnipmenta,  presented  to  him  and  paid  for  as 
ordinary  travelling  haggage,  liable  for  the  loss  of  a  box  of  jewelry,  pat  up  for 
sale  as  merchandise,  and  packed  in  each  trunk. 

i.  Where  a  complaint  charged  the  defendants,  as  common  carriers  generally,  with- 
out describing  their  route,  proof  that  their  route  was  confined  to  New  York  and 
Brooklyn  creates  no  Tariance.  Under  an  aTennent^  that  they  undertook  to 
carry  from  Brooklyn  to  Boffulo,  if  it  be  proved  that  they  undertook  to  carry  to 
New  York,  and,  haying  dellyered  the  goods  at  the  wrong  place,  they  undertook 
to  reeoyer  and  deliver  them  at  Buffalo,  the  variance  is  not  fatal 

5.  Where  the  plaintiff  avers  a  delivery  of  goods  to  the  carrier  by  himself,  and  a 

promise  to  himself  to  carry,  and  ii  appears  that  the  agent  of  the  plaintiff  de- 
livered the  goods,  and  the  promise  was  made  to  him,  there  is  no  variance. 

6.  In  declaring  against  a  common  carrier,  for  loss  of  goods,  it  is  enough  that  the 
plaintiff  avers  the  delivery  of  the  goods^  and  the  defendants  undertaking  or 
duty,  and  its  neglect  or  breach,  without  an  averment  that  the  plaintiff  waa 
himself  without  fiinlt 

(Before  Boawosni,  Woodkutt  and  Ftxtanpoirr,  J.  J.) 
Heard,  Feb.  8th,;  dedded,  March  18th,  1868. 

This  action  comes  before  the  General  Term  upon  a  general 
yerdict  for  the  plaintiff,  taken,  as  the  case  states,  ''subject  to  the 
opinion  of  the  Court ;"  accompanied  by  the  answers  of  the  jury 
to  specific  questions  submitted  to  thenu 

The  action  was  tried  on  the  11th  day  of  February,  1857,  before 
Mr.  Justice  Slosson  and  a  jury. 

No  question  arose  on  the  pleadings,  except  the  question  of  vari- 
ance. 

The  complaint  was  as  follows : — "  The  complaint  of  the  plain- 
tiff respectfully  shows,  that  the  defendants^  on  the  7th  day  of 
November,  a.d.  1855,  were  common  carriers  of  goods  and  chattels,  for 
hire ;  that,  as  he  is  informed  and  believes,  on  or  about  the  said 
day,  the  said  plaintiff  caused  to  be  delivered  to  the  said  defendants, 
at  the  City  of  Brooklyn,  in  the  State  of  New  York,  as  such  car- 
riers, one  trunk,  containing,  among  other  things,  one  box  of 
jewelry,  to  be  safely  and  securely  carried  and  conveyed,  by  the 
said  defendants,  from  the  City  of  Brooklyn  to  the  City  of  Buffalo, 
in  the  State  of  New  York,  and  there  securely  to  be  delivered  to 
the  plaintiff,  for  a  certain  reasonable  reward  to  the  defendants 
in  that  behalf;  and  plaintiff  further  says,  that  the  said  box 
of  jewelry  was  the  property  of  him  the  said  plaintiff  and  was 
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of  the  value  of  $353.43.  And  the  plaintiff  farthers  says,  that,  as 
he  is  informed  and  believes,  the  defendants  then  and  there  accept- 
ed and  received  the  said  trunk  and  box  of  jewelry  aforesaid,  and 
promised  safely  and  securely  to  convey  and  ddiver  the  same. 
Yet  the  said  defendants,  not  regarding  their  duty  as  common 
carriers,  did  not  safely  or  securely  carry  said  trunk  and  box  of 
jewelry  from  Brooklyn  to  BufiGedo,  or  deliver  the  same  securely 
to  the  plaintiff;  but  so  negligently  conducted  themselves  in  that 
behalf,*that  said  trunk,  as  the  plaintiff  is  informed  and  believes, 
was  broken  open  and  robbed,  and  said  box  of  jewelry  taken 
therefrom,  and  not  delivered  to  the  plaintiff;  and  said  box,  of  the 
value  aforesaid,  is  wholly  lost  to  the  plaintiff;  and  the  plaintiff 
says,  that  by  reason  of  the  premises,  he  has  sustained  damage  to 
the  amount  of  $450,  for  which  amount  he  demands  judgment 
against  defendants,  together  with  costs.*' 

The  defendants  answered  the  complaint  by  appropriate  denials 
of  liability,  etc.,  but  admitted  that  they  were  common  carriers  of 
goods  and  chattels. 

The  plaintiff's  proo&  were  mainly  derived  from  the  testimony 
of  Wm.  P.  Davis,  who  detailed  the  circumstances  upon  which  the 
defendants'  alleged  liability  arose,  as  follows : 

"  In  the  fall  or  winter  of  1886 — November  or  December — ^I 
went  to  defendants'  office,  in  Brooklyn,  and  left  instructions  for 
them  to  send  to  my  house,  in  Brooklyn,  and  take  my  trunk  to 
the  d6p6t  of  the  New  York  and  Erie  Railroad,  in  New  York  City, 
at  foot  of  Duane  street,  and,  at  the  same  time,  a  box  that  was  in 
Court  street,  Brooklyn — ^boi  to  go  to  freight-d6pdt,  same  place- 
trunk  to  go  to  passenger-dep6t.  The  trunk  was  to  go  with  me  to 
Buffalo,  by  the  New  York  and  Erie  Bailroad,  and  the  box  was 
directed  for  Janesville,  Wisconsin,  by  the  same  road.  The  trunk 
contained  my  wearing  apparel  and  a  box  of  jewelry  belonging  to 
the  plaintiff.  It  was  in  my  hands  for  the  purpose  of  selling. 
Each  article  of  the  jewelry  was  numbered.  The  numbers  were 
contained  in  an  invoice  made  by  me. — (A  copy  of  the  invoice 
was  produced  by  the  witness.) — ^These  are  the  numbers :  No.  395, 
10  brooches ;  No.  463,  3  rings ;  No.  486,  6  rings ;  No.  496,  6 
gold  lockets ;  No.  502,  8  gold  lockets ;  No.  603,  3  gold  lockets ; 
No.  604,  2  gold  lockets ;  No.  510,  8  gold  lockets ;  No.  520,  6 
gold  lockets;    No.  525,  26  prs.  ear-rings;    No.  671,  12  prs. 
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ear*riiig8;  No.  605,  4  watch-keys;  No.  786,  4  bracelets;  No. 
857,  S  finger-rings ;  No.  888,  28^  pwts.  21  gold  rings ;  No.  896, 
6  prs.  sleeve-buttons;  Na  900,  15  pn,  sleeve-buttons;  No.  934^ 
2  lockets ;  No.  936,  1  locket ;  No.  960,  15  prs.  sleeve-buttons; 
No.  962,  10  prs.  ear-rings;  No.  968,  26  prs.  ear-rings.  Was 
purchased  at  auction,  of  James  Manchester.  I  went  over  to 
d6p6t  about  4^  p.  ic  Did  not  find  my  trunk  there.  Bemained 
there  till  after  the  boat  lefi  Trunk  had  not  then  come.  I  saw 
it  taken  from  my  house  before  I  went  over.  I  helped  put  the 
box  in  Court  street,  the  trunk  being  then  in  defendants'  wagon. 
I  returned  to  defendants'  office  that  evening,  and  informed  them 
that  my  trunk  had  not  been  left  at  the  d6p6t ;  they  said  it  had 
surely  gone.  I  said  I  had  waited  until  after  5  p.  m.,  and  on  in- 
quiry at  the  office  of  d6p6t,  was  assured  no  such  trunk  had  been 
left  there.  I  went  over  to  the  d6p6t  next  morning,  and  made 
further  inquiry.  No  such  trunk  had  been  left  there.  I  went  to 
defendants'  office  again,  and  the  man  there  said  they  could  not 
tell,  that  day,  what  had  become  of  it,  but  were  endeavoring  to 
find  it  I  told  him  I  wanted  to  go  immediately  to  BufiUo.  In 
the  afternoon  he  told  me  they  had  found  it ;  that  boy,  through 
mistake,  had  put  it  on  North  River  boat;  that  boy  was  a  green 
hand,  and  they  discharged  him.  I  told  them  there  was  sometiiing 
valuable  in  the  trunk,  and  that  I  wanted  to  know  about  it,  as  I 
wanted  to  leave  immediately  for  Buffido.  Hfe  told  me  to  go  to 
the  defendants'  office  in  New  York,  and  see  them.  I  went,  but 
did  not  find  them.  I  then  went  back  to  Brooklyn  office ;  the 
same  man  told  me  if  I  would  go  on  they  would  get  the  trunk 
and  deliver  it  to  me  at  United  States'  Hotel,  in  Buffido,  without 
any  expense  to  me.  I  went  to  Buffido  that  evening,  and  put  up 
at  United  States'  Hbtel ;  remained  there,  perhaps^  four  days,  and 
while  there  my  trunk  came  there.  I  examined  it,  and  found  it 
had  been  broken  open,  and  the  box  of  jewelry  taken  out.  I  did 
not  notice  that  any  thing  else  was  gone.  The  jewelry  was  pur* 
chased  by  me  for  Mr.  Bichards,  at  aucticm,  at  an  assignee's  sak^ 
I  having  authority  fix>m  him  for  the  purchase." 

On  his  cross-examination  he  said : — "  I  have  stated  all  that  was 
said  between  me  and  the  man  in  office,  at  time  I  called  and  left 
the  order." 

'^Several  other  witnesses  were  sworn,  and  examined  on  the 
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part  of  the  plaintiff,  among  whom  was  a  Mr.  James  Manchester, 
who  testified  that  he  had  been  in  the  jewelry  business  about 
eleven  years,  and  knfew  the  jewelry  in  question ;  that  he  sold  it 
to  plaintiff,  as  assignee  of  Thomas  Manchester,  and  that  the  sale 
was  made  at  auction,  by  Mr.  Leeds  as  auctioneer ;  that  the  same 
cost,  originally,  to  manu&cture,  846.82 ;  that  its  market  value,  in 
fall  of  1855,  in  this  city  or  in  Buffalo,  was  an  advance  of  25  per 
cent,  on  its  cost 

''  Plaintiff's  counsel  next  read  parts  of  depositions  taken  under 
a  commission  issued  in  this  case,  in  reference  to  the  condition  of 
trunk  when  it  came  to  the  City  of  Buffalo." 

The  defendants  moved  for  a  non-suit  upon  grounds  substan- 
tially the  same  as  the  points  urged  by  their  counsel,  upon  the 
argument,  hereinafter  stated. 

The  defendants  then  gave  evidence,  tending  to  show  that  the 
defendants  were  a  company,  engaged  in  the  business  of  carrying 
goods 'and  trunks  between  New  York  and  Brooklyn  exclusively, 
under  the  name  of  "  Westoott  &  Co.'s  New  York  City  and  Brook- 
lyn Express." 

That  the  uniform  custom  of  express  companies  is,  to  charge  for 
carrying  money  and  jewelry  according  to  their  value.  That  the 
defendants  charge  for  carrying  a  traveller's  trunk,  is  two  shillings. 
That  ihey  never  take  jewelry  and  valuables  unless  they  can  get 
a  receipt  for  it  at  the  place  of  delivery  by  them ;  that  trunks,  to  be 
delivered  at  the  d6p6ts,  they  leave  without  taking  receipts ;  that 
they  cannot  get  receipts  for  them  at  the  d6p6ts ;  that  they  should 
not  have  taken  this  jewelry  if  they  had  known  it  was  in  the 
trunk,  as  they  could  not  get  receipts  for  trunks  at  the  d6p6ts ; 
that  the  charge  for  carrying  the  jewelry,  if  they  had  known 
.what  it  was,  and  had  undertaken  to  carry  and  deliver  it,  would 
have  been  seventy-five  cents ;  that  Davis  paid  two  shillings  for 
carrying  the  trunk  to  the  passenger-d6p6t,  and  four  shillings  for 
carrying  the  box  (which  he  said  contained  pictures,)  to  the  freight 
d6p6t ;  that  the  defendants  had,  on  other  occasions,  taken  pack- 
ages for  Davis.  And  Davis,  being  recalled  by  the  plaintiff,  testi- 
fied that  the  defendants  had  carried  his  trunk  for  a  year,  and  he 
had  never  been  asked  any  questions  respecting  its  contents. 

The  defendants  gave  evidence,  also,  of  the  usage  of  express 
companies,  in  charging  a  higher  price  for  carrying  jewelry  and 
B.— n.  88 
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valaables^  than  for  a  traveller's  tmnkf  and  ako  of  some  other 
£ek^  ;  bat  it  is  believed,  that  the  speiSial  finding  of  the  jnry,  and 
the  further  &ct8  stated  in  the  opinion  of  the  Court,  are  adl  that 
are  material  to  the  full  understanding  of  the  points  decided  by 
the  Court.  Except^  that  the  evidence  was,  that  the  trunk  was  not 
opened  while  in  the  actual  charge  of  the  defendants'  servants^  who 
were  examined ;  and  thai  it  was  put  bj  them,  bj  mistake,  on  the 
steamboat  Isaac  Newton^  and  carried  to  Albany.  They  sent  for 
it  to  come  back,  and  it  was  afterwards  sent  by  the  defendants  to 
Buffalo. 

The  proofs  being  closed,  the  following  questions  were  written 
down  at  the  request  of  the  req)ective  counsel,  and  submitted  by 
the  Court  to  the  jury. 

The  answers  of  the  jury  thereto  appear  after  each  question  re- 
spectively. 

Ist.  Was  the  trunk  in  question  delivered  to  the  defendants  by 
Mr.  Davis,  to  be  transported  from  Brooklyn  to  the  New  York 
and  Erie  Bailroad  d6p6t  in  New  York  City  7 

A.  Yes. 

2cl.  Did  it  at  that  time  contain  the  jewelry  in  question? 

^.  Yes. 

dd.  Was  the  trunk  and  jewelry  delivered  at  the  d^t  in  New 
York? 

A.  No. 

4th.  What  was  the  value  of  the  said  jewelry? 

A.  $482.90. 

5th.  Did  Davis  pre-pay  for  its  transportation  ? 

A.  Yes. 

6th.  Were  the  contents  of  the  trunk  asked  for  by  the  defend- 
ants, or  made  known  to  them  by  Davis^  at  the  time  of  its  deliveiy 
to  them  for  its  transportation  ? 

A.  No. 

7th.  Is  it  the  custom  of  the  city  express  companies  in  general, 
or  of  the  defendants'  company  in  particular,  to  charge  for  the 
transportation  of  articles  according  to  their  value? 

A.  It  is,  when  articles  are  known  to  be  of  extra  value. 

8th.  Was  the  usage  or  rule,  in  the  above  particular,  (if  the  jury 
ahall  find  such  to  have  been  proved,)  communicated  to  Davis 
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fore  the  defendants  undertook  the  transportation  of  said  trunk,  or 
was  such  usage  known  to  him? 

A.  It  was  not  communicated  to  Davis,  and  we  have  no  proof 
that  he  knew  it  of  his  own  knowledge. 

9th.  Was  the  trunk  in  question  a  traveller's  trunk,  in  the  com- 
mon meaning  of  that  word  7 

A,  It  was. 

10th.  Was  this  trunk  to  be  delivered  at  the  passenger  d^pdt,  or 
at  the  freight  d6p6t,  atihe  Citj  of  New  York? 

A.  Passenger  d6p6t. 

11th.  If  you  say  that  the  trunk  was  not  delivered  at  the  d6p6t 
in  New  York  City,  what  became  of  it? 

A.  By  mistake,  it  was  delivered  to  the  People's  Line  Steamer, 
Isaac  NswUm, 

12th.  If,  in  answer  to  the  last  question,  you  say  it  was  delivered 
by  mistake  at  the  wrong  place,  and  afterwards  sent  by  the  de- 
fendants to  BufEdo,  state  whether  that  was  done  by  the  defendants 
voluntarily,  and  without  any  further  pecuniary  compensation  or 
consideration? 

A.  It  was. 

13th.  Upon  the  arrival  of  the  trunk  in  Bu£EUo,  what  were  its 
contents,  and  was  the  jewelry  in  the  trunk  ? 

A.  The  trunk  was  broken  open  and  the  jewelry  missing. 

14th.  If  you  say,  in  answer  to  the  last  question,  that  the  jewel- 
ry was  not  in  the  trunk  on  its  arrival  at  Buffalo,  was  it  lost  or 
abstracted  before  or  after  its  delivery  at  the  wrong  place  in  the 
City  of  New  York,  (such  place  being  the  steamboat  Isaac  Newiorif 
belonging  to  the  People's  Line,)  or  was  it  lost  or  abstracted 
before  the  agreement  of  the  defendants  to  deliver  the  same  in 
Buffalo? 

A.  After  its  delivery  at  the  wrong  place ;  but  we  have  no  evi- 
dence or  means  of  knowing,  whether  lost  or  abstracted  before  or 
after  the  agreement  to  deliver  the  same  in  Buffido. 

16th.  What  was  the  customary  charge  for  the  transportation  of 
a  traveller's  trunk  from  Brooklyn  to  New  York  ? 

A.  Twenty-five  cents. 

16th.  K  you  say  Davis  pre-paid  for  the  transportation  of  the 
trunk,  did  he  so  pay  as  a  distinct  item,  or  was  the  charge  for 
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the  trunk  and  box  of  pictares  lamped  together,  and  paid  for  as 
one  item? 

A,  As  two  distinct  items. 

17th.  Who  was  the  owner  of  the  jewelry  in  the  trunk? 

A,  Mr.  Richards,  the  plaintiff. 

18th.  Was  the  jewelry  intended  for  merchandise,  or  did  it  con- 
stitute a  part  of  a  traveller's  equipments  or  baggage  7 

A.  It  was  merchandise. 

19th.  Did  the  defendants  know  that  Dems  had,  on  former  occa- 
sions, carried  jewelry  in  his  trunk? 

A.  No. 

The  jury,  under  the  direction  of  the  Court,  found  a  verdict  for 
the  plaintiff)  and  assessed  his  damages  at  $132.90 ;  and  the  Court 
ordered  the  verdict  to  be  taken,  subject  to  the  opinion  of  the 
Court  at  General  Term,  and  to  be  heaid  there,  in  the  first  instance, 
on  the  questions  of  law  reserved  at  the  trial,  or  arising  under  the 
special  findings;  judgment,  in  the  mean  time,  to  be  suspended. 

Chaunoey  Shaffer^  for  the  plaintiff 

The  "questions  of  law  reserved  at  the  trial,  or  arising  under 
ihe  special  findings,"  are,  first,  on  the  motion  for  nonsuit  on  five 
points  presented. 

On  the  first  point,  the  law  is,  "When  there  is  no  notice,  the 
party  who  sends  the  goods  is  not  bound  to  disclose  their  value 
unless  asked."  "  K  he  makes  no  inquiry,  and  no  artifice  is  made 
use  of  to  mislead  him,  then  he  is  responsible  for  loss,  however 
great  the  value."  (Story  on  Bailment,  section  567,  5th  edition  ; 
with  references.    2d  Kent,  page  602,  6th  edition.) 

This  action  being  in  tort,  variance  between  complaint  and 
proof  is  not  fatal.    (18  Barbour,  500;  19  Wendell,  541.) 

Proof  shows  there  was  neither  "  inquiry  or  artifice  to  mislead ;" 
or  notice  to  the  plaintiff  or  his  agent 

Defendant  could  not  limit  his  liability  by  notice.    (1  Kern.  485.) 

The  second  point  is  covered  by  the  law  applicable  to  the  first. 

To  the  third  point — ^to  make  a  failure  of  consideration,  and  no 
contract  to  carry  jewelry.  There  was  a  contract  to  carry  trunk  ; 
and  there  being  no  proof  of ''  artifice"  or  fraud,  he  was  not  bound 
to  disclose  contents,  as  seen  by  law  to  first  point 
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To  tha  fourtli  point — "  Contract  proved  different  from  that  in 
co;nplaint"  This  being  in  tort,  variance  is  not  fatal.  (18  Barb. 
500 ;  19  Wend.  541.)  Proof  does  not  vary  from  complaint.  "  Sub- 
sequent agreement  not  supported  by  consideration."  This  is  untrue 
in  point  of  fact  The  original  consideration  supports  the  extended 
contract  "  Any  damage  or  suspension,  or  forbearance- of  a  right, 
is  sufficient  to  sustain  a  promise. '*  (2  Kent,  6th  ed.,  page  465.) 
And  Davis  proves  the  extended  contract  in  view  of  "  damage," 
"  suspension,"  and  "  forbearance." 

But  if  there  was  no  consideration,  he  is  nevertheless,  liable, 
having  voluntarily  undertaken  to  extend  the  contract  as  by  same 
testimony.  (Story  on  Bailments,  5th  edition,  §§  170,  171  h;  2 
Kent,  pages  568-9,  6th  edition.  See,  also.  Parsons  on  Contracts, 
2d  edition,  671  and  672,  687  note ;  13  Barbour,  861 ;  10  Id. 
612). 

A  person  who  agrees  to  convey  goods  from  one  point  to  an- 
other, whether  interested  in  the  means  of  transportation  or  not,  is 
a  common  carrier.  (19  Wend.  829 ;  25  Wend.  661 ;  14  Barb. 
524 ;  19  Id.  849 ;  Parsons  on  Contracts,  650,  658,  657). 

As  to  the  fifth  point,  the  proof  shows  Davis  to  have  been 
plaintiff's  agent 

If  the  motion  on  the  nonsuit  was  properly  denied,  then  the  law 
on  the  facts,  as  found  in  the  verdict,  is  for  the  plaintiff.  (Inter- 
rogatories the  18th,  16th,  17th.) 

On  the  9th,  10th,  and  18th  findings,  proof  shows  defendants 
carriers  of  goods,  and  not  of  passengers ;  and  they  are  liable  ac- 
cordingly.   (Parsons  on  Contracts,  2d  edition,  67$.) 

On  the  8th  finding,  proof  also  shows  they  are  not  in  the  habit 
of  asking  contents. 

On  the  seventh,  proof  shows  they  did  not  ask  contents,  as  be- 
fore stated.  That  they  were  not  in  the  habit  of  doing  so,  and  no 
deceit  was  used.  And  they  cannot  limit  their  liability  by  usage 
or  custom.    (1  Keman,  485.) 

H,  D.  Sedgwick^  for  the  defendanis. 

I.  The  nonsuit  should  have  been  granted,  and  the  complaint 
dismissed.  {Oakley  v.  Morion^  1  Kern.  26-83 ;  BraziU  v.  Isharn^ 
2  Kern.  9-17;  OUy  of  Buffalo  v.  Holhway,  8  Seld.  496;  Thurman 
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V.  Stevens,  2  Duer,  609 ;  Oarvey  y.  Fowler,  4  Sandt  666 ;  Lienan 
V.  Lincoln,  2  Duex,  670 ;  Latorenoe  v.  WrifflU,  2  Duer,  673 ;  Jfann 
V.  Morewood,  5  Sand£  557;  Bristol  v.  Rensselaer  and  Saratoga 
Railroad  Co.,  9  Barb.  158;  1  Chitty  PL,  417,  418;  Code,  §§  142, 
148,  275 ;  Noxon  v.  Bentley,  7  How.  816.)  1.  The  complaint  does 
not  aver  that  the  bailor  was  free  from  &alt,  and  the  proof  shows  that 
his  fault  occasioned  the  loss.  2.  The  contract  proved,  is  entirely 
different  from  that  alleged,  a.  The  complaint  charges  that  the 
defendants  are  common  carriers,  without  specifying  their  route  or 
the  class  of  their  business.  The  loss  was  proved  to  have  occurred 
beyond  the  limits  of  their  route,  and  the  risk  was  not  proved  to 
have  been  one  within  the  line  of  their  business.  The  complaint 
avers  a  contract  by  the  defendants  as  common  carriers,  to  take  a 
trunk  to  Buffido.  The  proof  shows  a  contract  to  take  it  to  the 
railway  station  in  this  city.  (2  Oreenl.  §  290 ;  Tocher  y.  Crackiin, 
2  Stark.  385 ;  Steph.  N.  P.  992 ;  Fowles  v  .  Great  Western  Co.,  16 
L.  &  E.  531 ;  Edw.  on  Bailments,  552,  554,  555,  559.)  J.  Even 
if  the  subsequent  agreement  to  forward  the  trunk  to  Buffalo, 
made  by  the  defendants  without  consideration,  could  establish  a 
liability  against  them,  such  liability  could  not  be  proved  in  this 
action.  But  under  this  agreement  they  were  not  liable.  !No 
negligence  was  shown,  and  the  loss  occurred  by  robbery,  for 
which  neither  mandataries  nor  private  carriers  for  hire  are  respon- 
sible. (Angell  on  Carriers,  §  60,  and  cases  cited ;  Story  on  Bail- 
ments, §§  213,  457,  839,  410,  413,  515;  Edw.  on  Bailments,  105, 
448,  449,  567,  568,  569,  288,  554,  133 ;  Brind  v.  IMe,  8  Car.  k 
Payne,  207;  1  Parsons  on  Con.  633,  606,  620;  Beardslee  y. 
Richardson,  11  Wend.  26 ;  Schmidt  y.  Blood,  9  Wend.  268 ;  Foote 
y.  Starrs,  2  Barb.  326 ;  Addey  y.  Kellogg,  8  Cow.  223 ;  Latham  y. 
Rutley,  2  B.  &  C.  20 ;  Whalley  y.  Wray,  3  Esp.  74 ;  Kimball  y. 
Rutland  Bk.  26  Vermont,  247,  258,  259 ;  Rersfield  y.  Adams,  19 
Barb.  577.) 

n.  The  negligence  and  &ult  of  the  bailor  contributed  directly 
to  the  loss,  and  bar  a  recovery  in  this  action.  (Edw.  on  Bail- 
ments, 452,  471 ;  Tbnatvanda  Railroad  Co.  y.  Munger,  5  Denio, 
255,  Aff 'd ;  4  Comst.  349 ;  Armisied  v.  White,  6  Eng.  Law  k  Eq. 
349 ;  Burgess  y.  Clements,  4  M.  &  S.  306 ;  Miles  v.  Cattle,  6  Bing. 
743.) 

IIL  As  common  carriers^  the  defendants  are  not  liable.    The 
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oommoa  carrier,  it  is  settled,  has  the  right  to  limit  and  define  his 
liability.  1  By  confining  his  business  to  an  established  route.  2 
In  respect  to  the  nature  of  the  goods  he  receives  for  transporta- 
tion. He  has  the  right  to  say  what  kind  of  goods  he  will  take, 
haying  reference  to  their  value  and  bulk,  and  within  reasonable 
limits,  whether,  and  under  what  circumstances  he  will  take  any 
goods.  8.  In  respect  to  the  amount  of  his  reward ;  he  has  the 
right,  within  proper  limits,  to  apportion  the  reward  to  the  risk. 
{SewaU  V  Allm,  6  Wend.  885 ;  1  Parsons  on  Con.  649,  650,  711, 
2d.  ed. ;  Jer.  on  Car.  56 ;  Dorr  y.  N.  J.  Steam  Nav,  Cb.,  4  Sandf. 
186 ;  Stoddard  v.  Long  Island  R.  R  Co.^  5  Sandf.  180 ;  kew  Jersey 
Steam  Nav.  Oo.  v.  Merck.  Bk,  6  How.  844,  416,  417,  418 ;  Mixyre 
V.  Evans^  14  Barb.  524 ;  Parsons  v.  Monteiih^  18  Barb.  858 ;  JEkHr- 
wards  v.  Sherratt,  1  East  604 ;  Edwards  on  Bailments,  448.)  4 
The  rights  which  the  law  gives,  it  will  protect  and  enforce.  The 
carrier  thus  having  the  right  to  refbse  particular  liabilities,  will 
be  given  the  reasonable  means  and  opportunity  to  exercise  it. 
He  is  therefore  entitled,  before  assuming  a  risk  in  relation  to 
goods,  to  know  their  nature  and  value.  (1  Parsons  on  Con.  654,* 
2d  ed. ;  Gfreai  North.  Railway  Cb.  v.  Shepherd,  14  Eng.  Law  &  Eq. 
867.)  5.  Whether  or  not  it  be  the  duty  of  the  carrier  in  general, 
to  inquire  as  to  the  nature  and  value  of  the  goods  delivered  to 
him,  such  duty  certainly  does  not  exist  where,  by  reason  of  fraud, 
or  other  circumstances,  such  as  the  appearance  of  the  goods,  he  is 
reasonably  deceived  as  to  their  nature  and  value.  (Edwards  on 
Bailments,  472 ;  vide  cases  cited  supra  and  infra.) 

rV.  No  contract  ^was  entered  into,  nor  liability  assumed  by  the 
defendants,  in  reference  to  which,  any  breach  or  loss  has  been 
shown.  There  was  no  acceptance  of  the  jewelry.  There  was  no 
default  in  relation  to  it  by  the  carrier.  The  defendants'  engage- 
ment and  liability  were  in  respect  to  a  traveller's  trunk  only,  not 
jewelry  or  merchandise.  (Story  on  Bailments,  §  588,  2 ;  Jer.  on 
Car.  60 ;  Angell  on  Car.  §§  140,  141,  822 ;  Blanchard  v.  Isaacs, 
8  Barb.  888 ;  Theobald's  Ap.  to  Jones  on  B.,  4th  ed.  p.  15 ; 
Tower  V.  Schenectady  Railroad  Company ,  7  Hill,  47 ;  Packard  v. 
Getmjan,  6  Cow.  757 ;  2  BL  Com.  451 ;  Cohen  v.  Frost,  2  Duer, 
886,  841.) 

V.  By  the  settled  law  of  this  State,  no  recovery  can  be  had  in 
this  action.    1.  The  liability  of  a  common  carrier  once  fixed,  is, 
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in  respect  to  the  subject-matter  of  the  coDtract)  always  the  same. 
The  liability  of  a  passenger-carrier  in  respect  to  the  luggage  of 
such  passenger,  is  that  of  a  common  carrier.  (Angell  on  Carriers, 
§  107 ;  ffollister  v.-  Nowlen,  19  Wend.  234.)  2.  But  the  carriers 
of  passengers'  luggage,  although  thus  common  carriers  in  respect 
of  it,  are  not  liable  for  any  jewelry  or  merchandise  it  may  con- 
tain. {Orange  Co.  Bank  v.  Brawny  9  Wend.  85 ;  Pardee  v.  Drew^ 
25  Wend.  459 ;  Hawkins  v.  Hoffman,  6  Hill,  586 ;  OraniY.  New- 
Urn,  1  Smith,  C.  P.  95 ;  Blanchard  v.  Isaacs,  8  Bar.  888 ;  2  Par- 
sons, 720,  2d  ed.) 

y L  The  contract,  if  it  existed,  was  avoided  by  the  fraud  of  the 
bailor.  1.  The  reasonable  and  general  usage  proved  of  paying 
an  extra  fi^ight  for  valuable  articles,  and  limiting  the  carrier's  re- 
sponsibility in  respect  to  them,  formed  part  of  the  contract  (2 
Pars,  on  Con.  57 ;  Story  on  Bailments,  §  14 ;  Baxter  v.  Zdand, 
1  Blatch.  C.  C.  B.  526 ;  Van  Sanivoord  v.  SL  John,  6  Hill,  157 ; 
Farmers*  and  Mechanics'  Bk.  v.  Champlain  Tran^.  Co.  18  Verm. 
181;  Edw.  on  Bailments,  287.)  2.  Independently  of  usage,  on 
general  principles,  his  concealment  of  the  contents  of  the  trunk 
evinced  bad  faith.  His  conduct  was  fraudulent,  and  avoided  the 
contract  which  it  induced.  (1  Parsons,  719,  720,  2d  ed. ;  2  Pars. 
275,  2d  ed. ;  2  Kent,  603,  604;  OMon  v.  Paynton,  4  Burr.  2298; 
Jer.  on  Car.  34,  35,  40,  55;  Tyly  v.  AlorrUl,  Carthew,  485; 
Batson  v.  Donovan,  4  Barn.  &  Aid.  21 ;  cases  cited  under  2d  sub. 
of  Point  V.) 

yn.  The  defendants  are  entitled  to  judgment 

By  the  Court.  Woodruff,  J. — ^The  objection  that  the  vari- 
ance between  the  allegations  and  the  proof  precludes  a  recovery, 
was  properly  overruled.  The  complaint  states  that  the  defend- 
ants are  common  carriers  generally,  without  specifying  any  par- 
ticular route,  or  between  what  places  they  are  pursuing  their  bu- 
siness ;  and  then  avers  that  the  plaintiff  caused  the  trunk  contain- 
ing the  property  in  question  to  be  delivered  to  them  at'  Brooklyn, 
to  be  conveyed  by  them  from  Brooklyn  to  Buffalo,  and  that  they 
accepted  it,  and  promised  to  convey  and  deliver  the  same :  but 
not  regarding  their  duty  as  common  carriers,  they  so  negligently 
conducted  themselves  that  the  trunk  was  broken  open,  and  rob- 
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bed,  and  the  property  in  question,  was  taken  there&om,  and  not 
delivered,  but  was  wholly  lost  to  the  pkintiflP,  etc. 

The  proof  showed  that  the  trunk  was  delivered  to  the  defend- 
ants at  Brooklyn,  to  be  carried  to  the  passenger  depot  of  the  New 
York  and  Erie  Railroad  Company,  to  go  with  the  agent  of  the 
plaintiff  by  that  railroad  to  Buffalo.  And  that  by  reason  of  the 
fiedlare  of  the  defendants  to  deliver  the  trunk  at  that  depot,  (it 
having  been  put  on  board  a  North  River  steamboat  by  the  defend* 
ant's  agent,)  the  defendants  undertook  to  regain  the  possession,  and 
then,  without  further  charge  or  expense,  to  deliver  it  to  the  plain- 
tiff's agent,  at  a  hotel  in  Buffalo. 

This  was  undoubtedly  a  variance ;  but  a  variance  only  in  some 
particulars.  By  the  provisions  of  the  Code,  "  No  variance  be- 
tween the  pleading  and  the  proof  shall  be  deemed  material,  unless 
it  have  actually  misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defence  upon  the  merits.  And  whenever  it 
shall  be  alleged  that  a  party  has  been  so  misled,  that  fact  shall  be 
proved  to  the  satis&ction  of  the  Court,  and  in  what  respect  he  has 
been  so  misled."    (§  169.) 

No  such  proof  was  offered,  nor  indeed  was  it  claimed  on  the 
trial  that  the  defendants  were  misled.  We  do  not  perceive  that 
such  a  claim  could  be  made  with  any  plausibility.  The  succes- 
sive undertakings  of  the  defendants  were,  in  effect  here  described 
with  single  reference  to  a  final  result,  to  carry  from  Brooklyn  and 
deliver  at  Buffalo.  The  defendants  were  fully  apprized  of  the 
claim  of  the  plaintiff,  and  of  the  substantial  fact  upon  which  it 
rested,  and  of  the  ground  upon  which  they  were  soilght  to  be 
charged. 

Nor  is  it  material  in  this  case  that  the  complaint  avers,  and  the 
answer  admits,  that  the  defendants  are  common  carriers,  without 
specifying  the  termini  of  their  route.  The  proof  showed  that 
they  are  at  least  common  carriers  between  Brooklyn  and  the  re- 
spective railroad  depots  in  New  York,  and  it  is  proved  that  they 
received  the  trunk  to  carry  on  the  route  of  their  accustomed  busi- 
ness, and  the  proof  does  not  show  that  they  have  performed  the 
duty  thereby  cast  upon  them.  It  is  not  shown  that  the  loss  of  the 
property  occurred  on  any  other  route.  No  proof  given  on  the  trial 
shows  that  the  trunk  was  opened  between  New  York  and  Buffa- 
lo.   Having  received  the  trunk,  the  liability  of  the  defendants,  as 
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common  carriers,  contiiiued  until  they  had  performed  the  daty 
which,  as  such  carriers,  thej  did  assume.  The  trunk  baying 
never  been  afterwards  produced,  and  safely  and  securely  carried 
and  delivered,  the  defendants,  before  they  can  claim  exoneration, 
on  the  ground  that  they  were  not  common  carriers  between 
New  York  and  Buffalo,  must,  at  least,  show  that,  when,  after 
their  mistaken  and  negligent  delivery  on  board  the  steamboat, 
they  regained  its  possession,  it  was  safe;  not  then  broken  and 
rifled. 

It  is,  therefore,  unnecessary  for  us  here  to  say  whether,  had  they 
shown  that  it  was  thus  safe  when  they  began  to  carry  it  to  Buffalo 
in  pursuance  of  their  second  undertaking,  they  would  have  been 
any  the  less  liable. 

Wci  nevertheless,  are  of  opinion  that  the  previous  negligence 
and  temporary  loss  of  the  trunk,  and  the  trust  devolved  upon 
them  by  the  plaintiff's  agent  at  their  instance,  and  his  leaving  for 
Buffalo  in  reliance  upon  their  assurance,  constituted  ample  con- 
sideration for  their  undertaking  to  ''  get  the  trunk,"  and  to  con- 
vey and  deliver  it  at  Buffalo.  And,  moreover,  that,  whether  in 
the  performance  of  this  undertaking,  they  be  regarded  as  common 
carriers,  or  merely  as  private  carriers  for  hire,  proof  that  the 
trunk  was  broken  open  and  robbed  of  the  property  in  question 
before  its  delivery,  was  sufficient  to  cast  upon  them  the  burden  of 
proving  that  this  happened  without  fault  or  negligence  on  their 
part    No  such  proof  was  offered. 

Nor  was  it  necessary  for  the  plaintiff  to  aver  in  his  complaint 
that  the  trunk  was  lost  without  his  fault  It  was  enough  that  the 
plaintiff  stated  the  delivery  to  the  defendants,  and  that  the  loss 
occurred  through  their  negligence,  and  so  Are  the  precedents.  If 
the  plaintiff's  own  negligence  caused  or  contributed  to  the  loss^ 
that  was  matter  of  defence. 

The  mere  £&ct,  that  tlie  delivery  of  ihe  trunk  to  the  defendants 
was  by  Davis,  the  plaintiff's  agent,  and  that  the  undertaking  was 
in  form  made  to  him,  does  not  of  itself  create  any  obstacle  to 
the  plaintiff's  recovery,  if,  under  the  circumstances,  the  defend- 
ants would  have  been  liable  to  Davis  himself,  had  he  been  the 
owner  of  the  property  lost  This  subject  was  considered  in 
NeedUa  v.  Howard,  ( 1  E.  D.  Smith,  57, )  and  OrarU  v.  Newicnf 
(lb.  97,)  and  in  the  oases  there  referred  to. 
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But  a  more  serious  question  remains  to  be  considered.  Davis, 
the  plaintiff's  agent,  was  a  traveller.  He  was  about  leaving 
Brooklyn  for  Buffalo,  intending  to  leave  New  York  by  the  New 
York  tc  Erie  Railroad.  He  employed  the  defendants  to  take 
a  box  to  the  freight  depot,  and  to  take  the  trunk  to  the  pas- 
senger depot,  to  go  with  him  to  Buffalo  by  the  railroad.  The 
trunk  was  a  ^traveller's  trunk,  within  the  ordinary  meaning  of 
that  word.  The  trunk  contained  Davis's  wearing  apparel,  and  also 
a  box  of  jewelry  belonging  to  the  plaintiff,  which  latter  box  is 
the  property  for  the  loss  of  which  the  action  is  brought.  The 
defendants  are  an  express  company,  employed  in  carrying  and 
delivering  goods  and  baggage  in  the  Cities  of  New  York  and 
Brooklyn.  Although  the  finding  of  the  jury  is  not  in  those  pre« 
cise  words,  yet,  when  examined  in  connection  with  the  proofs,  it 
may  be  reasonably  taken  to  import  that  it  is  the  uniform  usage 
of  city  express  companies  to  charge  for  the  transportation  of 
articles  with  reference  to  their  value,  though  this  was  not  commu* 
nicated  by  the  defendants  to  Davis,  nor  was  it  proved  that  he 
had  actual  knowledge  of  it.  The  jewelry  constituted  no  part  of 
a  traveller's  equipments  or  baggage,  but  was  merchandise.  The 
defendants  had  no  knowledge  that  the  trunk  contained  jewelry, 
nor  that  Davis  had  jewelry  in  his  trunk  on  former  occasions  when 
they  had  carried  his  trunk  for  him. 

The  proof  was  uncontradicted,  that  the  defendants  would  have 
charged  a  higher  price  for  the  carriage,  had  they  been  aware  that 
the  trunk  contained  jewelry ;  and,  what  is,  perhaps,  even  more 
important^  it  shows  that  their  course  of  business  and  uniform 
practice  was,  to  adopt  special  precautions  for  their  own  protection, 
when  they  knew  that  they  were  carrying  articles  of  especial 
value,  such  as  jewelry,  &c.  And,  to  tiiis  end,  they  require  a 
receipt  therefor  on  delivery  at  the  place  of  destination,  and 
do  not  carry  such  articles  except  under  circumstances  in. which 
this  is  practicable.  While  as  to  travellers'  trunks  to  be  delivered 
at  railroad  depots,  although  they  cannot  get  receipts  for  them, 
they  deem  this  extraordinary  precaution  not  important.  Indeed, 
there  is  evidence  that,  in  view  of  the  impracticability  of  obtain- 
ing receipts  at  the  passenger  depot,  the  defendants  woald  not  have 
carried  the  trunk,  had  they  been  apprised  that  it  contained 
jewelry. 
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It  is  not  denied,  nor,  we  believe,  doubted,  that,  under  these  cir- 
cumstances, the  defendants  became  liable  for  the  safe  carriage  and 
delivery  of  the  trunk,  as  an  ordinary  traveller's  trunk,  and  for  its 
contents,  to  the  extent  that  they  consisted  of  the  traveller's 
clothing,  and  such  articles  as  are  usually  or  properly  comprised 
in  the  term  baggage.  But  it  is  claimed  by  the  defendants  that 
that  is  the  limit  of  their  liability,  and  that,  as  here,  the  trunk,  and 
all  of  its  contents  which  belonged  to  Davis,  was  delivered,  they 
have  done  all  that  they  undertook  to  do,  and  all  which  it  became 
their  duty  to  do.  That,  not  having  been  informed  that  the 
trunk  contained  jewelry  or  merchandise  of  any  description,  they 
have  never  undertaken  to  carry  jewelry  or  merchandise,  and 
the  law  cast  upon  them  no  duty  to  see  to  its  safety  or  delivery : 
or,  at  all  events,  having  used  all  the  care  and  diligence  necessary 
to  secure,  and  having  in  fact  secured  the  safe  delivery  of  the 
traveller's  trunk,  with  all  that  properly  constituted  ba^age  con- 
tained therein,  they  have  fully  discharged  their  duly.  That  they 
cannot  be  ignorandy  or  involuntarily  brought  under  responsibility 
for  valuable  merchandise  delivered  to  them  under  the  guise  of  a 
traveller's  baggage. 

That  carriers  of  passengers  are  not  liable  for  the  loss  of  money 
or  merchandize  contained  in  the  travelling-trunks  of  such  pas- 
sengers, delivered  to  them  as  ordinary  baggage,  is  well  settled ; 
and  yet,  in  respect  to  such  baggage,  they  are  regarded  as  common 
carriers,  and  subject  to  the  responsibilities  of  carriers  of  goods, 
even  to  the  extent  of  insuring  the  safe  carriage  and  delivery. 
{Orange  Oounty  Bank  v.  Brown^  9  Wend.  85, 118 ;  Pardee  v.  Drew^ 
26  Wend.  460 ;  Hawkins  v.  Hoffman,  6  Hill,  588 ;  Grant  v.  New- 
ton, 1  E.  D.  Smith,  98,  and  cases  cited ;  The  (heat  Northern  Bail' 
way  Go,  v.  Shepherd,  14  Eng.  L.  And  Eq.  367.) 

And  again,  if  the  owner  be  guilty  of  any  fraud  or  imposition, 
as,  by  concealing  the  value  or  nature  of  the  goods  and  either  does  or 
says  any  thing  which  tends  to  mislead  the  carrier  in  respect 
thereto,  put  him  off  his  guard  by  creating  the  impression  that 
the  goods  are  of  less  value  than  in  truth  they  are,  or  otherwise 
preventing  him  from  exercising  proper  precautions,  in  view  of 
the  importance  of  the  hazard,  the  carrier  will  not  be  responsible. 

The  cases  above  cited,  from  our  own  reports,  in  relation  to 
carriers  of  passengers,  proceed  upon  these  grounds;   and  Mr. 
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Angel,  in  commenting  thereon,  says  of  the  first  named,  that  it 
"Is  in  accordance  with  the  incontrovertible  principle,  that  no 
person  has  a  right,  by  practising  concealment  or  fraud,  to  impose 
a  duty  upon  another  which  he  would  not,  if  acting  advisedly, 
have  undertaken ;"  (it  may  be  added)  nor  to  disarm  him  of  that 
vigilance  which  the  nature  and  extent  of  the  danger  reasonably 
demands,  or  deprive  him  of  the  increased  compensation  justly 
due  for  the  more  arduous  and  responsible  service. 

These  principles  are  plainly  applicable  to  all  carriers  of  goods, 
and  are  only  just,  as  a  protection,  while  the  law  is  strict,  if  not 
harsh,  in  holding  them  to  rigid  accountability,  when  the  duty  to 
carry  safely  is  fairly  devolved  upon  them. 

Whether  the  principle  of  those  discussions  is  applicable  to  car- 
riers whp  are  employed  to  carry  and  deliver  the  travelling-trunk 
of  a  traveller,  though  not  carriers  of  passengers  themselves,  is  the 
immediate  question  before  us. 

It  is,  no  doubt)  true,  as  a  general  rule,  in  relation  to  the  em- 
ployment  of  carriers  of  goods,  that  the  employer  is  not  bound  to 
disclose  the  contents  of  packages  delivered  for  carriage,  unless  in- 
quiry is  made  by  the  carrier.  The  rule  is,  in  substance,  so  stated 
in  Story  on  Bailments,  §  667 ;  in  Kent,  8d  voL  p.  608 ;  and  in 
Angel  on  Carriers,  §  264 ;  and  numerous  cases  are  cited  in  each 
in  support  of  this  rule. 

And  it  is  equally  true,  .that  the  carrier,  if  he  does  inquire,  has 
a  right  to  a  true  answer,  so  that  he  may  fiilly  understand  the  ex- 
tent of  responsibility  which  he  incurs  by  accepting  the  goods, 
may  charge  for  the  carriage  a  sum  proportioned  to  the  risk,  and 
may  adopt  precautions,  to  secure  the  luiety  of  the  goods,  which 
correspond  with  the  magnitude  of  the  hazard.  (See  same  authori- 
ties above  referred  to.)  And  if  the  employer  deceives  the  carrier, 
as  to  such  contents,  he  will  not  be  entitled  to  hold  him  in  case  of 
accidental  loss,  to  any  greater  liability  than  would  rest  upon  him 
if  the  goods  were  in  truth  as  represented.  {Tyly  v.  Morrill^ 
Garth.  486.)  And  it  may  be  doubtful,  whether,  in  such  case,  the 
carrier  is  liable  at  all. 

It  was  said,  in  i&'&y  v.  Eame^  (5  Bing.  217,)  that  if  the  carrier, 
without  inquiry,  does  take  charge  of  the  goods,  he  waives  his 
right  to  know  their  contents  and  value.  But  this  must  be  under- 
stood with  the  qualification,  that  nothing  is  said  or  done  by  the 
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party  from  whom  the  goods  are  received,  calculated  to  deceive 
the  carrier  in  respect  to  such  value  and  contents. 

As,  for  example,  in  Oibbom  v.  PaynUm,  (4  Burr.  2298,)  where 
gold  was  concealed  in  an  old  nail-bag.  In  BUey  v.  Home,  supra, ; 
and  in  BcUeon  v.  Donovan,  (4  Barn.  &  Aid.  21,)  the  question  was 
concerning  the  effect  of  a  notice  by  the  carrier,  that  he  would  not 
be  liable  unless  the  value  was  disclosed.  Still,  the  Judges  all 
recognize  the  principle  of  Gibbons  and  Faynton,  that  when  the 
conduct  of  the  owner  is  such  as  tends  to  deceive  the  carrier  in  re- 
gard to  the  nature  and  value  of  the  property,  he  will  not  be 
liable. 

These  principles  seem  to  us  to  sustain  the  ground  taken  by  the 
defendants,  in  relation  to  the  box  of  jewelry  now  in  question.  It 
was  merchandize — ^it  was  of  peculiar  value — ^it  did  not  belong  to 
the  traveller,  but  to  a  third  person.  The  defendants  were  practi- 
cally and  effectually  notified  that  the  trunk  which  they  under- 
took to  carry  was  a  traveller's  trunk.  They  had  a  right  to 
assume  that  it  contained  the  articles  usuaUy  carried  by  travellers 
on  their  journey.  In  short,  it  was  held  out  to  them  as  baggage ; 
and  we  can  see  no  reason  for  not  extending  to  them  the  same 
protection  which  is  afforded  to  carriers  'of  baggage,  who  carry 
the  person  of  the  owner  also.  The  authorities  which  have  been 
referred  to,  and  numerous  others  which  are  therein  mentioned, 
warrant  no  distinction  between  carriers  of  passengers  and  carriers 
of  goods,  where  the  carrier  is  deceived,  as  to  the  nature  or  value 
of  the  property  entrusted  to  him ;  and  that  deception  may  as 
easily  be  effected  by  imposing  upon  the  carrier  valuable  merchan- 
dize, under  the  guise  of  the  owner's  travelling-baggage,  as  by  a 
direct  verbal  misrepresentation.  •  "^ 

The  verdict  cannot,  we  think,  be  sustained.  A  new  trial  must 
be  ordered ;  costs  to  abide  the  event 

Ordered  accordingly. 
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Bebnard  L.  Simpson,  Plaintiff  and  Respondent,  v.  William 
Gbbard  &  John  S.  BEtrs,  Defendants  and  Appellants. 

1.  Where  goods— in  bond  in  the  IT.  Si  warehonae,  the  duty  being  unpaid — were 
sold  by  the  defendants,  as  aactioDeers,  and,  on  receiving  full  payment  therefor, 
they  gave  to  the  purchaser  an  order  on  the  owners^  requiring  them  to  deliver 
the  goods;  and  the  pundiaser  received  the  order,  and  then  agrees  with  the 
owners,  that,  instead  of  receiving  the  goods  here,  the  owners  paying  the  duties, 
they  shall  pay  to  him,  and  he  will  receive  from  them,  the  amount  of  the  unpaid  du- 
ties in  other  merohandixe,  and  that  the  goods  be  shipped  in  bond  to  New  Orleans ; 
and,  thereupon,  such  owners  cause  the  proper  entries  of  the  goods  to  be  made  at 
the  custom-house,  for  withdrawal  and  transportation,  and  giye  bond  that  the 
goods  shall  not  be  landed  without  the  payment  of  the  duties:  the  purchaser 
cannot  afterwards  revoke  his  instruction^  and  require  the  auctioneers  to  deliver 
the  goods  here. 

%  The  rule  is  the  same,  although  the  defendants,  at  the  time  of  the  sale,  did  not 
disclose  the  names  of  their  prineipalsL 

Z.  Nor  does  it  affect  the  liability  of  the  defendants^  that  the  return  duties  have  not 
been  actually  paid  by  such  principals ;  nor  that  the  goods  had  not  been  actually 
shipped  (in  pursuance  of  the  entries  for  transportation,  and  the  giving  of  the 
bond,)  until  after  the  purchaser  declared  his  desire  to  revoke  his  instructions 
and  receive  the  goods  here. 

4.  When  the  purchaser  of  goods,  so  sold,  accepts  an  order  therefor  upon  a  third 
person,  and  makes  a  new  and  substituted  arrangement,  different  from,  and  in 
lieu  of,  the  original  contract,  and  such  third  person  enters  upon  the  performance 
of  such  new  contract,  the  auctioneers  are  discharged. 

(Before  Boswobib,  Woonaunr  and  Pmaxpoirr,  J.  J.) 
Heard,  Feb.  11th ;  decided,  March  18th,  1868. 

This  action  comes  before  the  Court,  on  appeal  from  a  judgment 
for  the  plaintiff,  on  the  report  of  a  referee. 

The  complaint  of  the  plaintiff  all^;ed,  that,  on  the  18th  of  Octo- 
ber, 1863,  the  defendants,  acting  as  auctioneers,  sold,  at  auction^ 
to  the  plainti£^  as  the  highest  bidder,  two  half-pipes  of  brandy, 
(of  a  particular  brand,  etc.,  specified,)  for  the  sum  or  price  of 
$888.50,  which  was  paid  by  the  plaintiff  to  the  defendants ;  that 
he  frequently  thereafter  demanded  the  brandy,  and  the  defendants 
have  neglected  and  refused,  and  do  neglect  and  refuse,  to  deliver;  , 
that  the  brandy  is  of  the  value  of  $483.50.  The  plaintiff  "  demands 
judgment  of  delivery  of  said  property,  putting  him  in  possession 
thereof,  and  damages  for  the  detention  thereof  in  the  sum  of  $100, 
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or  for  the  value  thereof  to  wit :  $483.60,  with  interest  finom  the 
day  of  payment  thereof,  13th  October,  1853,  and  for  costs." 

The  answer  of  the  defendants  states,  that  they  sold  the  brandy 
in  their  capacity  of  auctioneers ;  that  it  belqpged  to  Theodore  T. 
Edgerton  &  Co.,  doing  business  in  this  city ;  that^  at  the  sale,  the 
brandy  was  represented  to  be,  and  the  plaintiff  knew  that  the 
same  was,  in  fact,  stored  in  the  United  States  bonded  warehouse; 
that,  after  the  said  sale,  the  defendants  made,  and  delivered  to  the 
plaintiff!  an  order  on  Edgerton  &  Co.,  their  principals,  for  the 
brandy ;  which  order  the  plaintiff  accepted  and,  afterwards,  pre- 
sented to  Edgerton  k  Co.,  and  directed  them  to  ship  the  brandy,  still 
remaining  in  bond,  to  New  Orleans,  agreeing  with  them  to  receive 
and  accept  firom  them,  in  place  of  the  payment  of  the  duties  by 
them  at  this  port,  the  amount  necessarily  required  by  him  to  pay 
the  duties  at  New  Orleans,  being  the  sum  of  $48,  which  the  said 
Edgerton  k  Co.  have  ever  been,  and  still  are  ready  to  pay ;  and  tha^ 
in  accordance  with  the  said  directions,  and  in  pursuance  thereof, 
the  said  brandy  was  shipped  to  New  Orleans,  on  account  of,  and 
to  the  order  of,  the  plaintiff,  and  the  bills  of  lading  have  ever  since 
been,  and  now  are,  ready  to  be  delivered  to  the  plaintiffl 
*  The  defendants  further  deny,  that  the  value  of  the  brandy  ex- 
ceeds $383.60. 

On  the  trial,  it  was  proved  that  the  plaintiff  purchased  the 
brandy  firom  the  defendants,  at  auction,  on  the  13th  October, 
1863. 

That  the  brandy  belonged  to  Theodore  T.  Edgerton  k  Co., 
though  the  name  of  the  owner  was  not  known  to  have  been  an- 
nounced at  the  sale. 

That  "  the  goods  were  sold  in  bond,  entitled  to  debenture,  the 
purchaser  having  the  privilege  of  having  the  goods  transferred  to 
him  in  bond  and  the  duties  deducted  from  his  bill,  or  the  owner 
paying  the  duty,  and  the  purchaser  taking  them  out  of  bond." 

That,  on  the  18th  of  October,  the  plaintiff  paid  to  the  defend- 
ants, the  auctioneers,  the  full  price  of  the  goods,  without  any 
abatement  for  the  duties,  viz. :  $333.60 ;  and  the  defendapts  gave 
.to  him  an  order  on  the  owners,  Theodore  T.  Edgerton  k  Co.,  for 
:the  brandy. 

The  plaintiff  took  the  order  to  Edgerton  k  Co.  Some  difficulty 
appeared  to  have  arisen  in  relation  to  procuring  the  goods  firom 
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the  warehouse,  and  one  of  the  firm  stated  to  him  that|  bj  a  rule 
of  the  custom-house,  the  goods  would  have  to  remain  a  year 
longer  in  bond;  but  proposed  that  thej  would  give  him  the  same 
style  of  brandies  here,  or  would  ship  the  identical  brandies  to 
New  Orleans  in  bond,  and  deduct  the  duties  from  his  bilL  To 
this  latter  suggestion,  the  plaintiff  consented.  He  agreed  to  take 
the  amount  of  the  duties  firom  Edgerton  &  Co.  in  claret  wines ; 
and  directed  Edgerton  &  Co.  to  ship  the  brandies  to  New  Orleans, 
and  to  have  the  proper  transportation  papers  made  out^  and  he 
would  call  again.  Edgerton  k  Co.  thereupon  caused  the  proper 
transportation  entries  to  be  made  at  the  custom-house,  and  the 
goods  passed  for  transportation ;  the  directions  for  the  shipment 
were  given,  and  the  bond,  that  the  goods  should  not  be  landed 
without  the  payment  of  duties,  was  executed. 

The  plaintiff  called  after  this  was  done,  i^id  went,  with  the 
clerk  of  Edgerton  k  Co.,  to  the  custom-house,  and  ascertained  the 
amount  of  the  duties  to  which  he  was  entitled. 

The  transportation  entries,  or  entries  for  shipment,  in  pursuance 
of  the  plaintiff's  instructions,  were  made  on  tihe  21st  of  Octobe]\ 

On  the  2Sd  of  October,  the  plaintiff  appears  to  have  changed 
his  purpose ;  and,  on  or  about  that  day,  he  called  on  the  defend- 
ants, and  said  that  the  duties  were  not  so  much  as  he  expected, 
and  he  wanted  the  brandies  here.  The  defendants  told  him  they 
had  nothing  further  to  do  with  it  At  that  time,  he  appears  to 
have  left  at  defendants'  office,  the  order  he  had  taken  from  them 
on  Edgerton  k  Co.  At  about  that  day,  the  plaintiff's  agent  called 
on  the  defendants,  and  made  inquiries  on  the  subject,  and  was 
referred  to  Edgerton  k  Co.,  one  of  the  defendants  stating  to  him, 
that  Edgerton  k  Co.  were  bound  to  deliver  the  brandies  here  if 
required,  or,  if  exported,  to  pay  the  drawback.  The  agent  went 
to  Edgerton  k  Co.,  and  stated  to  them,  that  the  plaintiff  wished 
the  brandy  delivered  here ;  and  was  told  that  they  had  commenced 
passing  the  brandy  at  the  custom-house  for  New  Orleans,  and 
showed  him  the  papers. 

There  was  some  difference  in  the  testimony,  upon  the  question 
whether,  at  that  time,  the  custom-house  entries  were  fuUy  com- 
pleted ;  but  the  clerk  of  Edgerton  k  Co.  testifies  that  this  conver- 
sation was  had  by  the  agent  with  him,  and  that  he  then  had  the 
B.— IL  89 
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shipping  papers;  and  the  derk  from  the  custom-house  testified 
that  the  entry  for  shipment  was  made  on  the  2l8tb 

The  brandy  was,  in  aooordance  with  the  entiy  and  bond,  shipped 
to  New  Orleans,  consigned  to  the  plaintiff  or  his  order,  by  the 
officer  of  the  customs,  whose  duty  it  is  to  ship  goods  withdrawn 
for  shipment  under  bond. 

The  bill  of  lading  appears  to  have  been  signed  October  29th, 
and  was  executed  in  three  parts,  one  of  which  was  forwarded  by 
mail  to  the  address  of  the  plaintiff  at  New  Orleans. 

The  above  statement  of  &cts  is  in  substantial  accordance  with 
the  report  of  the  referee,  and  corresponds  with  the  yiew  taken  of 
the  evidence  by  the  General  Tenn. 

The  referee  held,  as  matter  of  law,  that  the  plaintiff  was  entitled 
to  recover,  notwithstanding  his  dealing  with  Edgerton  &  Co.,  and 
reported  in  favor  of  the  plaintiff  that  he  recover  $833.50,  with 
interest  from  October  18th,  1853. 

The  defendants  appealed. 

James  Wi  Oerardj  for  the  defendants  (appellantB). 

• 

L  The  new  agreement  made  by  the  plaintiff  with  Edgerton  & 
Co.,  the  owners,  by  which  the  plaintiff  agreed  that  the  two  half 
pipes  of  brandy  purchased,  should  be  shipped  by  Edgerton  &  Ca 
to  New  Orleans  for  him,  (the  plaintifl^)  and  the  actual  shipment 
thereof  released  the  defendants  from  any  obligation  to  deliver  to 
him  the  brandy  in  New  York,  if  they  were  ever  liable  as  auction- 
eers to  deliver  the  same  to  him ;  and  their  obligation,  if  they  were 
ever  under  any,  thus  released  or  waived,  could  not  be  restored  by 
the  plaintiff  after  the  bond  actually  given,  giving  notice  that  he 
wanted  the  brandy  here. 

n.  The  defendants,  acting  only  as  agents  for  Edgerton  &  Co., 
and  that  &ct  being  known  to  the  plaintiff  at  the  time  he  paid  his 
bill,  and  at  the  time  he  received  an  order  from  the  auctioneers  on 
the  owners,  is  equivalent  to  a  notice  given  by  the  auctioneers  at 
the  time  of  the  sale,  that  they  were  only  acting  as  agents. 

in.  An  auctioneer,  who  is  known  to  be  only  acting  as  an  agent 
in  the  sale  of  goods  for  others,  is  not  liable  for  any  claim  made 
by  the  purchaser,  i^  on  demand,  he  gives  the  names  of  the  prin- 
dpalfl. 
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lY.  On  the  &cts  found  bj  the  referee,  he  should  have  ordered 
payment  for  the  defendants. 

J.  SL  Slauson^  for  the  plaintiff  (respondent,)  among  other  points 
not  material  to  the  question  as  considered  by  the  Court,  argued 
the  following : — 

I.  The  conversation  between  plaintiff  and  Edgerton  k  Co. 
was  but  initiatory  to  a  contract,  as  there  was  no  agreement  as  to 
the  amount  or  price  of  claret  wine  to  be  taken  in  place  of  duties ; 
tod  even  if  there  had  been  a  part  delivery,  no  title  would  have 
passed,  as  there  was  yet  something  to  be  done  between  the  par- 
ties in  ascertaining  the  quantity  or  price.  The  conversation  be- 
tween plaintiff  and  Edgerton  k  Co.,  did  not  amount  to  a  waiver, 
as  Edgerton  k  Co.  were  third  parties,  and  no  consideration  was 
paid  by,  or  received  from,  Genurd  k  Betts,  and  the  order  on  T.  T. 
Edgerton  k  Co.  was  but  an  offer  of  substantive  performance, 
which  was  not  accepted  by  plaintiff  {Bapey  v.  Mackey^  6  Cow. 
250 ;  2d  Kent's  Com.  496 ;  McDonald  v.  Hewitt,  15  Johns.  849 ; 
Fitch  V.  Beach,  15  Wend.  221 ;  Ward  v.  Shaw,  7  Wend.  404 ; 
Andrew  v.  Duirich,  14  Wend.  81 ;  OuivxUer  v.  Dodge,  7  Cow.  85 ; 
Olyphant  v.  Baker,  6  Denio,  879.) 

XL  The  referee  did  find  that  the  acts  and  transactions  of  the 
plaintiff  did  not  amount  to  a  waiver  of  his  claim  on  Gerard  k 
Betts ;  and  Gterard  k  Betts  all  the  while  admitted  that  plaintiff 
was  entitled  to  the  brandy  here. 

IIL  To  make  a  delivery  effective,  it  must  be  made  actually,  or 
virtually,  in  accordance  with  the  terms  of  the  contract^  but  the 
shipment  and  forwarding  bill  of  lading  were  not  in  accordance 
with,  or  performance  o^  the  contract  of  Gerard  k  Betts  with  the 
plaintiff. 

Bt  the  Coubt.  Woodbuff,  J. — ^The  plaintiff  if  not  in- 
formed by  the  nature  of  the  defendants'  business,  was  notified, 
when  he  paid  for  the  goods,  that  they  were  acting,  in  making  the 
sale,  as  the  agents  for  Edgerton  k  Co.  He  received  from  the  de- 
fendants an  order  addressed  to  that  firm  for  the  brandy  sold.  On 
the  negotiation  which  ensued,  and  in  view  of  the  all^;ed  difficulty 
in  delivering,  in  New  York,  the  particular  brandy  sold,  he  oon* 
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seated  to  receire  from  Edgerton  &  Co.,  and  they  agreed  to  pay  to 
him  the  amount  of  the  duties,  and  that  the  brandy  be  shipped 
under  bond  to  New  Orleans,  where  he  might  pay  the  duties,  and 
receive  the  goods,  or  he  might  export  them  without  such  pay- 
ment)  as  he  should  prefer :  and  by  his  direction,  they  (Edgerton 
&  Co.)  undertook  to  ship  the  brandy  to  him,  at  New  Orleans,  in 
bond,  and  subject  to  debenture,  or  to  exoneration  from  duties,  if 
not  landed  there ;  and  this  was  done.  If  the  agents  were,  in  the 
first  instance,  liable,  personally,  upon  the  contract  of  sale,  this 
treating  with  Edgerton  and  Co.,  the  actual  prindpals,  with  knowl- 
edge of  the  agency,  and  the  entry,  by  Edgerton  &  Co.,  upon  the 
substituted  performance  directed  by  the  plaintiff,  discharged  the 
defendants  from  any  further  responsibility. 

The  same  result  follows,  if  the  agency  of  the  defendants  be 
laid  out  of  yiew ;  for,  although  the  defendants  were,  in  such 
case,  bound  to  deUver  the  brandy  according  to  the  terms  of  sale, 
still,  if  the  plainlaff  accepted  an  order  on  Edgerton  k  Co.  for  the 
brandy — entered  upon  the  negotiation  with  them,  and  agreed  to 
accept  the  duties,  and  receive  the  brandy  in  New  Orleans,  and 
directed  the  same  to  be  shipped,  and  the  brandy  was  shipped,  in 
conformity  with  his  directions,  the  defendants  were  discharged. 
From  the  time  of  the  acceptance  of  their  order  upon  Edgerton  &  Co., 
requiring  a  delivery  of  the  goods  according  to  the  terms  of  sale,  the 
defendants'  relation  to  the  transaction  so  far  partook  of  the  nature 
of  a  suretyship  for  such  delivery,  that  a  dealing  by  the  pur- 
chaser with  the  persons  on  whom  the  order  was  drawn,  and  the 
making  of  a  new  contract  with  them,  terminated  all  liability  on 
the  part  of  the  defendants.  In  this  aspect  of  the  case,  the  defend- 
ants became  liable  to  Edgerton  &  Co.,  who  acted  upon  the  defend- 
ants' order,  and  satisfied  it  by  brandy,  delivered  according  to  the 
plaintiff's  express  direction. 

The  countermand  given  by  the  plaintiff  of  his  directions  to 
ship  the  brandy,  came  too  late  to  affect  the  defendants,  or  re-in- 
state the  plaintiff  in  his  original  claim  to  enforce  the  contract  of 
sale  against  them.  The  order  was  given  to  the  plaintiff  the  18th 
of  October.  Prior  to  the  2l5t,  he  had  presented  it,  and  made  the 
arrangement  referred  to ;  and  in  pursuance  of  that  arrangement, 
Edgerton  &  Co.,  on  the  21st,  entered  the  goods  for  withdrawal 
from  store  and  exportation,  and  gave  the  bond  required  by  law, 
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that  they  should  not  be  landed  without  the  payment  of  duties, 
upon  which  a  permit  was  issued  for  the  shipment  of  the  goods, 
under  the  direction  of  the  custom-house  officer  whose  duty  it 
was  to  ship  the  goods.  This  was  sufficient  to  conclude  the  plain- 
tiff. Edgerton  &  Co*  had  then  changed  their  relation  to  the  pro- 
perty, and  entered  into  new  obligations  at  the  custom-house— 
the  plaintiff's  directions  were  no  longer  revocable :  his  change 
of  purpose  was  not  announced  until  after  all  this  had  been 
done. 

If  it  were  conceded,  that^  as  the  party  tiien  actually  entitled  to 
the  control  of  the  brandy,  he  might  eren  then  have  required 
Edgerton  k  Co.  to  give  him  an  order  for  the  goods^  or  such  con- 
trol thereof  as  would  have  enabled  him  to  enter  the  goods  again, 
for  consumption  or  warehousing,  at  this  port;  that  was  a  matter 
with  which  the  defendants  had  nothing  to  do ;  it  was  to  be  done 
between  him  and  Edgerton  &  Co. 

Besides,  he  was  not  shown  to  have  made  any  such  request 

The  brandy  accordingly  was  shipped,  in  conformity  with  his 
instructions,  and  made,  by  the  biU  of  ladiug,  deliverable  to  him 
at  New  Orleans,  as  directed. 

Ko  further  responsibility  rested  upon  the  defeixdants»  and  the 
referee  should  have  so  found. 

Upon  these  Acts  there  is  no  conflict  of  evidence. 

The  judgm^it  should  be  levexaed,  and  a  n^n^  trial  ordeied — 
costs  to  abide  the  event 

Ordered  accordingly. 


WooBBUFF,  Plaintiff  and  Respondent^  t;.  Wicesb,  Defendant 

and  Appellant 

1.  When  the  bolder  of  *  bill  of  «zeliaiig«^  wbioh  has  been  aeoepted  for  tb«  Aeeooimo- 
dation  of  the  drawer,  and  has  been  entmsted  to  taob  bolder  to  be  negotiated 
by  him  for  the  benefit  of  such  drawer,  endorBes  and  deliTers  it  as  eeenrity  for 
his  own  performanee  of  a  contract  which  fie  employs  his  immediate  endorsee  to 
make,  and  sneh  endorsee  transfers  it  to  a  tMrd  person,  the  latter  eaimot  reoover 
a§sinst  snoh  prior  bolder  and  endorser  wltboat  proof  that  the  Immftdlnte  «ii» 
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donee  of  the  Utter  hM  lome  anntiflfied  cUim  whieh  it  was  endorsed  to  leeare^ 
or  that  the  pUiDtUT  took  it  ia  good  faith,  before  maturity,  for  yalae  paid. 

S.  When,  on  the  trial  of  each  an  acUon,  it  appeara  that  the  plaintiff's  immediate  en- 
dorser ( if  himself  the  plaintiff)  eonld  not  recover,  because  nothing  is  dne  to 
him,  or  becavse  he  has  no  demand  against  the  defendant— enough  is  shown  to 
establish  that  the  transfer  to  the  plaintiff  will  operate  as  a  fraud  upon  the 
defendant^  aa  between  him  and  lii5  immediate  endorsee,  if  the  plaintiff  is  per- 
mitted to  reoover. 

8.  An  endorsee,  who  is  obliged  to  proye  that  a  note  or  biU  was  endorsed  to  him, 
bcnajld$,  and  for  Talne,  before  its  maturity,  in  order  to  maintain  his  actjoo, 
moat  proTe,  more  than  that  the  note  or  bill  was  seen  "  in  a  batch  of  other  notes 
in  a  place  where  the  plaintiff  usually  kept  his  securities^"  and  the  belief  of  the 
person  seeing  it  there,  that  the  plaintiff  had  advanced  on  the  credit  of  that  and 
other  collaterals  more  than  the  amount  of  such  bill 

(Before  BoawonH  and  Woodbuft,  J. J.) 

Heard,  Dec  18Ui,  1857 ;  decided,  March  SOth,  1858. 

This  action  comes  before  the  Court  od  an  appeal  by  the  defend- 
ant)  Wicker,  from  a  judgment  entered  on  the  verdict  of  a  jury 
in  £BLVor  of  the  plaintiff!  It  was  tried  in  June,  1867,  before  Mr. 
Justice  Woodruff  and  a  jury.  Jacob  D.  Woodruff  is  the  plain- 
tiff, and  James  C.  Wicker  and  William  P.  Sackett  are  the  de- 
fendants. The  defendant  Wicker  alone  answered  the  complaint 
No  questions  arose  upon  the  pleadings. 

The  action  is  brought  against  Wicker,  as  second  endorser  of  a 
bill  of  exchange  for  $800,  dated  May  80, 1866,  drawn  by  one 
McMakin  on  P.  S.  Devlin,  payable  8  months  after  its  date,  to  the 
order  of  the  drawer,  and  endorsed  by  him  and  by  the  defendants, 
Sackett  and  Wicker.    * 

It  was  accepted  by  Devlin  for  the  accommodation  of  the  draw- 
er, and  the  latter  placed  it  in  the  hands  of  the  defendant  Sackett, 
that  he  might  raise  money  upon  it  for  the  drawer. 

Sackett  had,  previously  thereto,  instructed  one  Bardett  to  make 
a  contract  to  sell  for  him  65  shares  of  Erie  Railroad  stock,  at 
66it,  at  a  short  date ;  Bartlett  made  such  a  contract;  Sackett,  at 
the  time,  owned  no  Erie  stock ;  but  the  case  does  not  show,  ex- 
pressly, that  Bartlett  knew  that  fact  Wicker  and  Sackett  were 
jointly  interested  in  the  profits  anticipated  from  this  contract  A 
bond,  called  a  "  Coal-carrying  Bond,"  belonging  to  Wicker,  was 
placed  by  Sackett  in  the  hands  of  Bartlett,  to  indemnify  him 
against  loss,  on  his  contract  to  sell  the  66  shares  of  Erie. 

Wicker,  wishing  bis  bond,  and  to  induce  Bartlett  to  give  it  up 
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to  him,  endorsed  the  bill  in  question,  as  did  Sackett  also,  and  it 
was  then  delivered  to  Bartlett,  as  a  substitute  for,  and  in  consider- 
ation of,  his  surrendering  the  coal  bond  to  Wicker,  which  he 
did  do. 

Bartlett,  by  order  of  Sackett^  purchased  65  shares  of  Erie,  to 
replace  the  shares  he  had  contracted  to  sell ;  but  whether  before 
or  after  the  delivery  of  the  bill  in  question  to  him,  does  not  appear. 
Kor  does  it  appear  how  much  he  contracted  to  pay  for  it, 
nor  whether  he,  in  fact^  paid  any  thing  for  it;  nor  what  was 
done  with  the  stock  so  bought^  nor  whether  he  actually  lost  any 
thing  by  the  transaction,  or  had  incurred  any  liability  by  reason 
thereof. 

When  the  defendant  had  proved  these  facts,  and  had  rested  his 
case,  "the  plaintiff  called  one  Frungen,  as  a  witness,  who,  being 
sworn,  testified: — ^I  am  the  derk  and  bookkeeper  of  Bartlett;  I 
know  Dr.  Woodruff,  the  plaintiff ;  I  know  that  the  plaintiff  re- 
ceived this  note  or  draft  from  Bartlett^  as  collateral  security,  and 
made  advances  upon  it  before  it  became  due,  probably  to  Bartlett ; 
I  could  not  say  the  amount  he  advanced  upon  that,  but  more  than 
the  amount  of  the  drafts  on  that  and  other  collaterals. 

"  Cross-examined. — ^I  did  not  see  the  money  paid  or  advanced ;  I 
have  no  means  of  knowing  that  the  plaintiff  made  advances  upon, 
or  held  the  draft  as  collateral  security,  excepting  from  seeing  it  in 
a  batch  of  other  notes,  in  a  place  in  Bartlett's  office  where  the 
plaintiff  usually  kept  his  securities;  I  don't  know  when  I  saw  it 
there ;  I  was  in  the  habit  of  keeping  the  collaterals  for  Dr.  Wood- 
ruff at  that  time ;  I  had  the  care  of  looking  them  over,  and  seeing 
when  they  became  due ;  he  made  advances  on  that  and  other  col- 
laterals ;  I  did  not  see  plaintiff  pay  any  money  on  this  note,  by 
check,  or  otherwise ;  I  do  not  recollect  of  any  entry  on  Bartlett's 
books,  showing  that  he  had  received  advances  on  this  note  or 
draft ;  I  don't  know  the  amount  paid  oi;  advanced  by  plaintiff  on 
the  draft;,  or  wl^ether  the  amount  lent  was  repaid  to  him. 

"  He-direct. — ^I  believe  plaintiff  did  make  advances  on  this ;  he 
did ;  he  made  advances  on  this  and  other  collaterals. 

^^  Be- Cross  JExamincUim. — ^I  have  no  other  means  of  knowing 
that  he  did  make  advances,  except  as  I  have  stated. 

"  The  plaintiff  here  rested  his  case." 

The  defendants  thereupon  moved  for  a  nonsuit^  on  the  ground: 
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Ist  That  it  appeared  that  the  plaintiff  was  not  the  lawful  own» 
or  holder  of  the  draft 

2d.  That  the  draft  never  had  valid  or  l^al  inception. 

3d.  That  the  proof  fiuled  to  show  that  the  plaintiff  held  the 
note  for  valae,  or  received  it  before  it  became  due. 

4th.  That  Uie  whole  transaction  was  illegal  and  void,  being  in 
contravention  of  the  statute  against  stock-jobbing. 

The  Court  denied  the  motion  for  a  nonsuit,  to  which  decision 
the  counsel  for  the  defendant  duly  excepted. 

The  defendants'  counsel  then  asked  the  Court  to  charge  the 
jury,  that  if  Bartlett  had  no  title  to  the  note  or  draft  in  question, 
no  other  party  could  derive  a  valid  title  thereto  through  him. 
Which  proposition  the  Court  refused  to  charge.  To  which  the 
defendants'  counsel  duly  excepted.  The  case  was  thereupon  sub- 
mitted to  the  jury,  under  the  charge  of  the  Court,  and  the  jury 
rendered  a  verdict  in  favor  of  the  plaintifl^  for  the  amount  of  said 
draft  and  interest,  as  claimed  in  plaintiff's  complaint,  namely,  for 
the  sum  of  $316.63. 

Judgment  having  been  entered  on  the  verdict,  Wicker  appealed 
from  it  to  the  General  Term. 

R.  TT.  Van  Pdt^  for  the  appellant 

Wm.  A.  Ooursen^  for  the  respondent 

By  THIB  Court.  Bosworth,  J.— Even  if  it  be  assumed  that 
the  transaction  between  Bartlett  and  Sackett  k  Wicker  was  legal, 
so  that  the  endorsement  was  a  valid  contract,  and  security  in  the 
hands  of  Bartlett,  to  the  extent  of  any  claim  of  the  latter  growing 
out  of  the  transactions  in  relation  to  his  contracts  to  buy  and  sell 
Erie  stock,  it  does  not  appear  that  he  has  any  such  claim  against 
either  Wicker  or  Sackett 

Certainly,  nothing  is  shown  which  would  entitle  Bartlett,  if 
plaintiff  to  a  verdict  for  the  amount  of  the  note :  as  it  does  not 
appear  that  he  has  sustained  actual  loss  on  his  contract  to  purchase, 
or  on  his  contract  to  sell  Erie  stock,  or  that  there  is  any  actual 
liability  resting  upon  him,  by  reason  of  either  of  said  contracts. 

On  such  evidence,  the  defendant  would  be  entitled  to  a  verdict, 
if  Bartlett  were  the  plaintiff  in  this  action.  As  the  transfer  of  the 
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bill  by  Bartlett  to  the  plaintiff  under  such  circnoistances,  would 
operate  as  a  fraud  upon  the  defendant,  if  the  plaintifr  is  permitted 
to  collect  it,  the  latter,  in  order  to  recover,  must  show  that  he 
took  it  in  the  usual  course  of  business,  before  maturity,  and  paid 
value  for  it 

The  testimony  of  Frungen,  when  carefully  examined,  amounts 
to  only  tliis :  From  seeing  this  bill  "  in  a  batch  of  other  notes,  in 
a  place  in  Bartlett^s  office  where  the  plaintiff  usually  kept  his  secu- 
rities," he  believed,  and  had  no  doubt,  and  therefore  stated  as  his 
conclusion  from  such  premises,  that  the  plaintiff  had  advanced, 
on  this  and  other  collaterals,  more  than  the  amount  of  the  bill  in 
question. 

He  states  expressly,  that  he  had  no  other  means  of  knowledge 
than  those  already  stated,  and  that  be  did  not  see  any  money  paid 
or  advanced  on  the  bill  in  question,  and  that  he  does  not  know 
when  he  saw  it  in  the  place  where  the  plaintiff  usually  kept  his 
securities. 

We  think,  that  on  such  evidence  the  defendant  was  entitled  to 
a  nonsuit,  on  the  ground  that  the  plaintiff  had  fiedled  to  prove 
that  he  paid  value  for  the  bill ;  and  that  for  the  refusal  of  the 
Court  to  grant  such  motion,  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event  {Clark  v. 
Dearborn^  6  Daer,  809,  812.) 

Ordered  accordingly. 


Cboss,  Plaintiff  and  Bespondent,  v.  Saceett,  eL  al^  Defendants 

and  Appellants. 
Ward,  Plaintiff  and  Respondent,  v.  The  same  Defendants  and 

Appellants. 

1.  When,  in  «n  action  of  tort  for  a  falao  and  frandnlent  repreMntatlon,  the  com- 
plaii^  avers,  that  the  defendants,  by  means  which  it  minntely  details,  were 
'*  fraudulently  and  illegally  intending,  and  contriving  to  dispose  of  property, 
(which  purported  to  be  shares  of  the  capital  stock  of  a  company  duly  incorpo- 
rated, and  called  "The  Gold  Hill  Mining  Company,")  **at  a  false  and  fictitions 
value,  for  their  own  benefit,  as  individuals ;  and  to  cause  it  to  be  generally  bo- 
Ueved,  that  the  said  company  poeseased  oapital,  or  had  property  to  the  amount 
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of  one  million  of  doQan  in  all ;"  •  .  •  "  and  thai  ihArei  or  Sntcrotta  in  Mid 
cftpitol  were  of  great  yalna,  and  a  mean*  of  profitable  traffie  and  of  nfe  in- 
Tcrtment ;  and  tliat»  "  by  means  of  the  aforeaaid  fiilae  and  frandolent  aeti^ 
peaetiee%  deceit^  statenente,  and  rcpreientationa  of  the  nid  dcCendantik  it  had 
eome  to  be  generally  beliered  in  the  <^ty  of  New  York,  and  was  beHered  by 
the  plaintiff,  that  the  aaid  6ol<l  Hill  Mining  Company  wat,  in  fiwt^  powwied  of 
property  of  at  least  one  million  of  dollars  in  Taloe ;  and  that  shares  and  interests 
in  such  capital  were  of  the  yalae  ot,  at  leasts  fiye  dollars  per  shar^  (the  par 
yalne  of  each  share,)  and  that  the  said  company  had,  nnee  the  organiatian 
thereof,  earned,  over  and  aboye  iU  cxpenies^  at  leasts  the  som  of  $60,000 ;" 
..."  and  eo  beUeying;  and  on  the  fiuth  and  credit  of  the  aforesaid  false  and 
fraudulent  acts,  practices,  and  representations  of  the  said  defendants ;  of  the 
fiilsity  and  fraud  whereof  the  said  phdnUff  was  ignorant ;  the  said  plaintiff 
did,  on  the  lith  of  April,  1864,"  purchase  eertifieates  of  said  stock,  to  the  ex- 
tent of  1000  shares,  and  paid  $8600  therefor,  and  that  the  interest  acquired  by 
the  plaintiff  thereby,  was  worthless ;  and  "  that  by  means  of  ssid  fiilse,  fraudu- 
lent, and  deceptiye  acts,  practices^  and  representations  of  the  aaid  defendant^ 
the  aaid  plaintiff  has  sustained  damage  to  the  amount  of  $6000,  for  which  sum, 
with  the  costs  of  this  action,  he  demands  judgment"  Such  a  comphdnt  is,  in 
subsunoe,  a  good  and  sufficient  pleading,  although  it  does  not  allege,  that  the 
plaintiff  purchased  of  the  defendanti^  or  by  reason  of  any  immediate  conununi- 
cation  b^wecn  him  and  them,  in  relation  to  such  purchaae; 
2.  There  U,  in  substance,  no  difference  between  an  ayerment,  that  by  means  of 
certain  specified  frauds  of  the  defendanta^  (which  are  charged  to  haye  been 
practiced  with  intent  to  defraud  the  public  generally,)  the  plaintiff  was  in- 
duced to  make,  and  did  make,  a  particular  purchase ;  and  an  ayerment^  that 
the  defendanta^  by  means  of  the  same  frauds,  induced  the  plaintiff  to  make 
such  purchase. 

5.  The  ayerment^  in  dther  form,  connects  the  fhiud  and  damage  as  cause  and  ef- 
fect, with  sufficient  certainty,  to  comply  with  all  the  essentials  of  a  complaint 
good  in  substanocL 

4.  What  eyidence  will  be  sufficient  to  warrant  the  conclusion,  that  the  defendants 
intended,  by  the  means  charged,  and  did,  in  fact,  thereby  fraudulently  induce 
the  plaintiff  to  purchase  a  thousand  ahares  of  such  stock,  is  a  question  wldch 
does  not  arise  on  a  demurrer  to  the  complaint 

6.  The  fraud  of  the  defendants  and  the  injury  to  the  plaintiff  bdng,  by  the  com- 
plaint, clearly  connected,  as  cause  and  effect,  and  as  the  demurrer  admits  all  the 
material  allegations  of  the  complaint  to  be  true,  it  follows,  that  on  a  demurrer 
to  such  a  complaint,  the  plaintiff  is  entitled  to  judgment 

**  There  is  no  wrong  or  fraud  which  the  directon  of  a  joint-stock  company,  in- 
corporated or  otherwise,  can  commit,  which  cannot  be  redreased  by  appropriate 
and  adequate  remedies."    (Per  Hornuv,  J.) 

"  When  a  party  projects^  and  publicly  promulgates  the  scheme  •i^  a  joint«lock 
company ;  when  he  causes  the  usual  books  to  be  opened,  and  allows,  or  causes 
the  inscription  of  the  name  of  a  person  as  an  owner  of  an  interest  to  a  definite 
amount  and  yalue  therein,  which  is  false  within  his  own  knowledge ;  when  he 
embodies  such  false  statements  in  a  certificate  of  this  right,  directly  iasued,  and 
of  the  same  effect  as  if  signed  by  himself;  when  he  accompanies  that  certificate 
by  a  written  power,  authorizing  a  transfer  at  large  by  the  party  to  whom  be 
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b«s  given  the  certificAie ;  when  that  repretentatioii  indaeee  an  innoeeot  person 
to  advanee  his  money ; — the  defendant's  own  individual  aot  has  created  the 
privity  of  contract  which  the  cases  referred  to,  (in  the  Opinion  of  Hovm an,  J.,) 
appear  to  demand ;  and  he  most  be  heid  responsible  to  any  one  who  has  been 
deceived."    (Per  HomiAN,  J.) 

(Before  Bobwobth,  Horra ah,  Slosboh,  Woossunr  and  PmBXPOirr,  J.  J.) 
Heard,  Febmaiy  27 ;  decided,  Maroh  27, 1868. 

Thesk  two  actions  come  before  the  Courts  on  an  appeal  by  the 
defendants  in  each  action,  from  an  order  made  therein,  overruling 
their  demurrer  to  the  plaintiff's  complaint  The  order,  in  each 
action,  was  made  at  a  Special  Term  held  by  Mr.  Justice  Duer,  on 
the  27th  of  April,  1857. 

The  two  appeals  were  argued  together.  The  allegations  in  the 
complaint  of  Ward,  are  the  same  in  substance,  and  are  generally 
in  the  same  words,  as  those  in  the  complaint  of  Cross,  excepting 
the  difference  in  the  name  of  the  plaintiff  as  purchaser,  and  the 
dates  and  amounts  of  his  purchases. 

The  defendants  in  each  action,  are  Amos  M.  Sackett,  Moses  L. 
Holmes,  John  D.  Maxwell,  Henry  W.  Belcher,  Franklin  Osgood, 
Samuel  Smith,  Isaac  H.  Smith,  and  Nathaniel  H.  Wolfe. 

The  complaint  of  Cross  alleges,  that  on  the  18th  of  August, 
1868,  the  defendant  Holmes  entered  into  a  written  agreeipent  as 
the  party  of  the  first  part  thereto,  with  all  the  other  defendants, 
except  Wolfe  and  I.  H.  Smith,  as  the  parties  of  the  second  part ; 
and  that  it  was  delivered  and  accepted,  and  sets  forth  a  copy  of 
it,  and  avers,  that  no  schedules  were  in  fact  attached  to  it 

By  the  terms  of  that  agreement,  Holmes  '*  doth  sell"  to  the 
said  parties  of  the  second  part,  '^  all  the  estates,  mines,  fixtures, 
and  property  described  and  set  forth  in  the  annexed  schedule ;" 
and  said  parties  of  the  second  part  ''  agree  to  pay  said  Holmes, 
on  receipt  to  them  or  their  assigns,  of  the  leases  described  in  said 
annexed  schedule,  and  delivering  of  the  personal  property  therein 
mentioned,"  $60,000;  and  on  the  20th  of  September,  1853, 
"  upon  receipt  of  deeds  of  all  the  estates  mentioned  in  said  sched- 
ule" conveying  a  perfect  title  thereto  (save  incumbrances  thereon, 
to  the  amount  of  $125,000,  to  be  created  by  Holmes  in  fkvor  of, 
and  be  made  payable  to  the  original  owners  in  four  and  six 
months,  which  the  said  parties  of  the  second  part  were  to  assume 
and  pay)  to  deliver  forthwith  to  Holmes  30,000  '^shares  of  the 
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Stock  of  The  €bld  Hill  Mining  Compan  j,  (a  company  to  be 
formed  on  the  basis  of  the  property  hereinbefore  mentioned,) 
Mrbich  property  is  to  be  divided  and  represented  by"  200»000 
shares,  par  value  five  dollars ;  60,000  '^of  which  is  to  be  reserved 
by  the  new  company  as  a  capital,  and  to  provide  for  the  payment 
of  the  $126,000  due,  as  before  stated." 

The  complaint  then  avers,  "  that  on  or  about)  and  not  later 
than  the  81st  of  August^  1868,"  all  the  parties  named  in  the 
aforesaid  agreement  ''made  and  signed  an  instrument  in  writing, 
(with  no  schedules  attached  thereto,)  in  these  words,  namely;" 
and  sets  forth  a  copy  of  it 

By  its  terms,  in  consideration  of  60,000  shares  of  the  stock  of 
The  Gbld  Hill  Mining  Company,  the  receipt  of  which  it  acknowl* 
edges,  and  the  further  number  of  90,000  additional  shares  to  be 
delivered  on  or  before  the  20th  of  September,  1868,  they  "  assign 
and  make  over  to  the  said  Gh>ld  Hill  Mining  Company  the  an- 
nexed obligation  and  contract  of  Moses  K  Holmes,"  and  agree  to 
pay  him  all  sums  which  by  said  contract  they  had  stipulated  to 
pay  him,  "  exceptmg  the  $125,000  which  is  allowed  to  encumber 
the  properly  before  mentioned  in  said  schedule  annexed."  They 
also  thereby  further  agree  to  pay  and  deliver  to  Holmes  the 
80,0OQ  shares  of  the  said  company's  stock,  "  therein  stated  to  be 
due  to  him,"  and  authorize  the  company  ''  to  do  in  the  premises 
all  acts  or  things"  which  they  could  do,  had  they  not  assigned 
the  said  contract 

The  complaint  then  proceeds  thus : — 

''  But  the  plaintiff  iJlegeS|  that  at  the  time  of  the  making  and 
signing  of  the  said  instrument,  there  was  not  in  existence  any 
body  corporate,  or  other  association  existing  under  the  name  of 
The  Gold  Hill  Mining  Company,  other  than  as  is  next  hereinafter 
stated,  and,  therefore,  the  plaintiff  alleges  and  charges  that  the 
said  instrument  last  above  set  forth  was  inoperative  and  void, 
and  intended  only  to  cover  the  fiaudulent  and  illegal  designs  of 
the  defendants  hereinafter  stated. 

''  That  on  the  same  thirty-first  day  of  August,  all  the  said  de- 
fendants in  this  action,  not  being  members  of,  nor  composing  any 
body  corporate  by  the  name  of  The  Qold  Hill  Mining  Company, 
jointly  used  and  assumed  the  name  of  The  Gtold  Hill  Mining 
Company,  and  professing  to  act  as  a  body  corporate  duly  created 
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and  existing,  did,  at  a  meeting  in  the  City  of  New  York,  at  which 
they  were  all  present^  jointly  assent  to,  and  adopt  a  resolution  in 
these  words,  namely : — 

'  Besolvedy  That  the  Gk>ld  Hill  Mining  Company  will  accept  the 
proposition  made  to  them  by  A.  M.  Sackett  and  others,  purchasers 
of  the  Oold  Hill  mines,  per  contract  of  Moses  L.  Holmes,  for  the 
sale  of  the  same  to  the  Gold  Hill  Mining  Company,  and  pay  said 
A.  M.  Sackett  and  others,  as  therein  demanded.' 

"  That  on  the  first  day  of  September,  in  the  same  year,  the  de- 
fendant, Moses  L.  Holmes,  made  and  signed  an  instrument  in 
writing,  of  which,  and  the  whole  of  which,  the  following  is  a 
copy:— 

'I  do  this  day  agree  to  sell  and  convey  to  the  Gold  Hill  Mining 
Company,  the  following  property,  to  wit :' 

(This  agreement  is  copied  at  length  into  the  complaint,  and 
contains  twelve  several  specifications  or  descriptions  of  property, 
embracing  the  fee  of  several  parcels  of  land,  comprising  in  all, 
between  600  and  600  acres;  leases  of  various  other  parcels  of 
land,  steam  engines,  pumps,  Chilian  mills,  smiths'  shops,  tools, 
horses,  feed,  rock-troves,  whims,  etc.,  etc.,  the  location  of  which 
is  not  stated,  except  that  one  tract  of  eighty-eight  acres  is  de- 
scribed as  being  '  one  mile  north-east  of  Gold  Hill.') 

The  complaint  then  avers,  ''  that  the  actual  value  of  the  prop- 
erty in  said  instruments  mentioned,  did  not  exceed  the  sum  of 
$875,000  when  wholly  unincumbered,  and  over  the  incumbrances 
thereon,  did  not  exceed  the  sum  of  $250,000 ;  and  that  a  large 
portion  thereof  consisted  only  of  leases  or  a  right  to  use  certain 
lands  for  a  limited  time  for  mining  purposes. 

*'  That  notwithstanding  the  said  pretended  contracts,  the  said 
defendants  have  never  acquired  the  title  to  the  lands  therein  men- 
tioned, nor  any  part  thereof  as  an  association,  or  corporation,  or 
otherwise,  and  that  the  title  to  said  lands  then  was,  and  now  is,  in 
some  person  unknown  to  the  plaintiff,  as  trustee  thereof,  who  holds 
the  same  as  security  for  the  payment  of  the  incumbrances  thereon. 

^'  That  on  the  same  first  day  of  September,  the  said  defendants 
in  this  action,  not  being  members  of,  nor  composing  any  body  cor- 
porate, nor  being  otherwise  authorized  by  law,  fraudulently  and 
illegally  contriving  and  intending  to  cause  it  to  be  generally  be* 
lieved  that  they  constituted  a  body  politic  and  corporate,  duly 
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created  and  existing,  and  thereby  to  make  great  gains  and  unlaw- 
ful profits  in  the  carrying  oat  of  the  said  pretended  contracts,  and 
the  disposal  of  said  property,  and  jointly  assuming  the  name  of 
The  Gold  Hill  Mining  Company,  did,  without  authority  of  law, 
fraudulently  design,  engrave,  and  prints  and  mutually  deliver  to 
each  other  certain  papers,  conmionly  called  certificates  of  stock, 
to  the  purport  and  effect  that  the  said  The  Gold  Hill  Mining  Com- 
pany was  a  corporation  organized  under  the  general  law  of  the 
State  of  New  York  (meaning  an  act  of  the  legislature  of  the  State  of 
New  York,  entitled  "an  act  to  authorize  the  formation  of  corpo- 
rations for  mining,  mechanical,  and  chemical  purposes,"  passed 
Feb.  17, 1848,  and  the  several  acts  amendatory  thereof) ;  that  the 
capital  of  such  company  consisted  of  200,000  shares  of  $5 
each,  and  that  the  respcKStive  parties  in  such  certificates  men- 
tioned, were  respectively  entitled  to  some  interest  in  said  capital 
stock ;  but  not  stating  or  purporting  that  such  stock  consisted  of 
property  purchased  by  said  company,  or  that  said  certificates 
were  issued  in  payment  for  such  property ;  that  one  such  certifi- 
cate, purporting  and  stating  that  the  said  Amos  M.  Sackett  was 
interested  in  said  pretended  capital,  to  the  extent  of  6000  shares 
thereof  was  issued  and  delivered  to,  and  received  by  the  defend- 
ant)  Amos  M.  Sackett ;"  that  a  like  certificate  for  6000  shares  was 
so  issued  to,  and  received  by  said  Henry  W.  Belcher ;  that  a  like 
certificate  for  12,000  shares,  was  so  issued  to,  and  received  by  said 
Moses  L.  Holmes ;  that  a  like  certificate  for  6000  shares  was  so 
issued  to,  and  received  by  said  John  D.  Maxwell ;  that  four  other 
like  certificates  for  10,000  shares  in  the  aggregate  were  so  issued 
to,  and  received  by  said  Samuel  Smith ;  and  that  a  like  certificate 
for  16,000  shares  was  so  issued  to,  and  received  by  said  Franklin 
Osgood. 

The  complaint  then  proceeds  as  follows :  "  That  in  fact  the  said 
certificates,  and  each  and  every  of  the  same,  were  false,  fraudu- 
lent)  and  deceptive ;  inasmuch  as  there  was  no  association  or  body 
corporate,  organized  or  created  under  the  general  law  afore- 
said, by  the  name  of  The  Gbld  Hill  Mining  Company,  and  inas- 
much as  the  said  The  Gold  Hill  Mining  Company  had  not,  in 
fact)  any  capital  consisting  as  in  said  certificate  stated,  nor  any 
other  capital ;  and  the  said  persons,  in  said  certificates  respectively 
mentioned,  had  not  the  respective  interests  in  any  such  capital  as 
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are  in  such  certificates  respectively  stated  and  averred ;  and  inas- 
much as  the  said  property  pretended  to  be  purchased  as  aforesaid, 
was  of  no  greater  value  to  said  corporation  than  the  sum  of  $250, 
000,  and  was  incapable  of  being  divided  into  60,000  shares,  of  $5 
each,  being  the  number  of  shares  thereof  fidsely  purporting  to  be 
represented  by  said  certificates  of  stock ;  all  which  matters  above 
stated,  the  said  defendants  in  this  action  then  well  knew.  That 
on  or  about,  and  not  before,  the  third  day  of  September,  in  the 
same  year,  the  said  defendants,  Moses  L.  Holmes,  Samuel  Smith, 
and  Franklin  Osgood,  caused  to  be  filed  in  the  office  of  the  Clerk 
of  the  City  and  County  of  New  York,  a  certificate  duly  acknowl- 
edged by  them  on  the  81st  day  of  August,  1868,  of  which,  and 
of  the  whole  of  which,  a  copy  follows  in  these  words : 

'  The  subscribers,  being  desirous  to  become  a  body  corporate  in 
&ct  and  in  name,  under,  and  in  accordance  with  the  law  of  the 
State  of  New  York,  passed  February  7, 1848,  entitled  an  Act  to 
authorize  the  formation  of  corporations  for  manufacturing,  mining, 
mechanical,  and  chemical  purposes,  as  amended  June  7,  1858,  do 
hereby  make,  sign,  and  acknowledge  this  certificate  as  and  for 
our  certificate  of  incorporation,  as  required  by  section  1  of  the 
aforesaid  act. 

'  The  corporate  name  of  this  company  shall  be  The  Oold  Hill 
Mining  Company. 

'  The  object  for  which  the  company  shall  be  formed  shall  be  for 
mining  and  manu£su^turing  purposes.  The  amount  of  the  capital 
stock  shall  be  one  million  dollars. 

*  The  term  of  the  company's  existence  shall  be  twenty-five  years. 
The  number  of  shares  of  which  the  stock  shall  tx>nsist  shall  be  two 
hundred  thousand. 

'  The  number  and  names  of  the  trustees  who  shall  manage  the 
oSairs  of  the  company  the  first  year,  or  until  others  are  duly 
elected,  shall  be  as  follows :  Henry  W.  Belcher,  A  M.  Sackett^ 
Moses  L.  Holmes,  Samuel  Smith,  Isaac  H.  Smith,  Nathaniel  H. 
"Wolfe,  and  Franklin  Osgood. 

'  The  operations  of  the  company  shall  be  carried  on  in  the  City, 
County,  and  State  of  New  York,  and  in  Bowan  County,  in  the 
State  of  North  Carolina.  '  Samuel  Smith, 

*Nbw  Yobk,  August  80, 1858.  *  Franklin  Osgood, 

'  M.  L.  Holmes.' 
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"  Whereby,  as  the  said  plaintiff  is  advised  and  believes,  the  said 
defendants,  Samuel  Smith,  Franklin  Osgood,  and  Moses  L. 
Holmes,  did  beoome,  on  the  said  third  day  of  September,  and 
not  before,  in  &ct  and  in  name,  a  body  corporate,  and  as  such 
entitled  then  to  use,  for  the  first  time,  the  aforesaid  name  of '  The 
Gold  Hill  Mining  Company  ;'  and  that  immediately  thereafter 
the  others  of  said  defendants  in  this  action  became,  and  were,  as- 
sociated with  them  in  the  management,  direction,  and  control  of 
the  affjEurs  and  business  of  said  corporation,  and  assisted  at,  and 
joined  in,  the  commission  of  the  several  fraudulent  acts  and  re- 
presentations hereinafter  set  forth. 

'*  That  no  payment  whatever  in  cash  to  the  capital  stock  of  said 
corporation  was  made,  or  subscribed  for,  or  pronused,  or  agreed 
to  be  made  or  subscribed  for  by  any  person  or  persons  whomso- 
ever ;  that  the  only  cash  ever  received  by  the  defendants  or  by 
said  corporation,  by  way  of  contribution  to  the  capital  of  said  cor- 
poration, consisted  in  the  sums  hereinafter  alleged  to  have  been 
received  upon  the  fraudulent  issue  of  certificates  of  stock,  and 
that  no  conveyance  of  the  said  lands  above  mentioned  was  ever 
made  by  said  defendants,  or  by  any  other  person,  to  said  corpo- 
ration ;  but  that  the  said  defendants,  well  knowing  the  premises, 
but  fraudulently  and  illegally  intending  and  contriving  to  dispose 
of  the  said  property  at  a  false  and  fictitious  value,  for  their  own 
benefit  as  individuals,  and  to  cause  it  to  be  generally  believed 
that  the  said  company  possessed  capital,  or  had  property  to  the 
amount  of  one  million  dollars  in  all,  and  that  the  several  parties 
in  said  certificates,  named  as  aforesaid,  had  contributed,  in  cash,  to 
the  capital  of  said  company  the  sum  of  three  hundred  thousand 
dollars  in  all,  did  authorize,  direct,  and  assist  the  said  Amos  M. 
Sackett,  John  D.  Maxwell,  Franklin  Osgood,  Samuel  Smith,  Moses 
L.  Holmes,  and  Henry  W.  Belcher  to  hold  said  certificates,  and 
the  pretended  shares  falsely  purporting  to  be  represented  thereby, 
as  a  payment  for  said  property  imder  color  of  a  pretended  sale 
thereof  to  said  corporation,  and  upon  no  other  consideration  what- 
ever, and  for  their  own  sole  benefit  as  individuals,  and  as  being 
true  in  fact^  and  as  truly  representing  the  extent  and  value  of  the 
respective  interests  of  the  said  parties  in  the  said  pretended  proper- 
ty of  said  company ;  and  the  said  Amos  M.  Sackett,  John  D.  Max- 
well, Moses  L.  Holmes,  Franklin  Osgood,  and  Henry  W.  Belcher 
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did  thereupon,  by  and  with  the  knowledge,  consent,  and  assist* 
ance  of  others  of  the  said  defendants,  fraudulently  put  in  circular 
tioD,  sell,  pledge,  and  dispose  of  the  certificates  so  fraudulently 
issued  and  delivered  to  .them  as  aforesaid,  and  the  pretended 
shares  and  interests  purporting  to  be  represented  thereby,  to  sun- 
dry persons  whom  the  said  plaintiff  is  unaUe  more  particularly 
to  specify,  but  who,  as  he  charges,  are  well  knoWn  to  the  said  de- 
fendants, land  that  for  their  own  sole  benefit,  and  without  paying 
to  said  corporation  therefor  any  sum  of  money  whatsoeyer. 

'*  That  the  said  defendants,.fraudulently  and  illegally  intending 
and  contriving,  as  aforesaid,  and  also  contriving  and  intending  to 
cause  it  to  be  believed  that  the  said  Samuel  Smith  had  contributed, 
in  cash,  to  the  capital  of  said  corporation  the  further  sum  of  twenty 
thousand  dollars,  did  also,  in  the  name  of  said  corporation,  and 
under  color  of  its  corporate  character  and  privileges,  bat  in  violar 
tion  of  its  corporate  rights  and  duties,  but  under  color  of  the  pre* 
tended  obligation- of  said  pretended  contracts,  and  upon  no  other 
consideration  whatever,  fraudulently  and  illegally  make  and  de- 
liver to  the  said  Samuel  Smith,  for  his  own  use,  on  or  about  the 
ninth  day  of  September,  eighteen  hundred  and  fifty-three,  one 
other  certificate  of  stock,  purporting  and  representing  that  said 
corporation  was  duly  organized  under  said  general  law,  and  that 
the  capital  thereof  consisted  of  tWo  hundred  thousand  shares, 
five  dollars  each,  and  that  the  said  Samuel  Smith  was  interested 
in  such  pretended  capital  stock,  to  the  extent  of  four  thousand 
shares  thereof,  and  not  purporting  or  stating  that  said  certificate 
was  issued  for  property  purchased  by  said  corporation ;  which 
last-mentioned  certificate  was  sold,  pledged,  or  otherwise  disposed 
of  by  the  said  Samuel  Smith,  for  his  own  sole  use  and  benefit, 
and  without  the  payment,  to  said  company  therefor,  of  any  sum 
of  money  whatsoever." 

(Then  follow  allegations  similar  in  all  respects  to  the  last  pre- 
ceding ones,  as  to  the  issuing  and  delivering  to  the  said  Amos  M. 
Sackett,  Henry  W.  Belcher,  Moses  K  Holmes,  Franklin  Osgood, 
John  D.  Maxwell,  and  Samuel  Smith,  of  sundry  other  certificates 
of  shares  of  said  stock,  amounting  in  all  to  eighty^six  thousand 
shares.) 

The  complaint  then  proceeds  as  follows : — 

"  Which  last-mentioned  certificates  and  the  pretended  abarcs  or 
B.— IL  40 
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interests  parporting  to  be  represented  thereby,  were  delivered  to 
and  sold,  pigged,  and  otherwise  disposed  of  by  the  last-mention- 
ed defendants  for  their  own  benefit,  and  without  paying  to  said 
corporation  therefor  any  sum  of  money  whatsoever.  That,  on  or 
about  the  seventh  day  of  September,  aforesaid,  the  said  defend- 
ants, illegally  contriving  and  intending  as  aforesaid,  and  further 
contriving  and  intending  to  cause  it  to  be  believed  that  the  said 
corporation  had  received  as  a  cash  payment  towards  its  capital, 
the  sum  of  twenty-five  hundred  dollars,  illegally  and  fraudulent- 
ly made  and  issued  to  one  Francis  Skiddy,  for  his  own  use,  a  cer- 
tain other  certificate  not  issued  in  lieu  of  any  certificate  thereto- 
fore issued,  purporting  and  representing,  that  the  said  Francis 
Skiddy  was  interested  in  the  said  pretended  capital  stock,  to  the 
extent  of  five  hundred  shares  thereof^  and  that  such  capital  con- 
sisted of  two  hundred  thousand  shares,  five  dollars  each ;  but  the 
plaintiff  alleges,  that  the  only  consideration  or  value  received  by 
the  defendants  or  paid  into  the  capital  of  said  company,  on  the 
issue  of  said  certificate,  was  the  sum  of  twelve  hundred  and 
fifty  doUara" 

(Here  follow  allegations,  in  like  terms,  as  to  the  issuing,  on  the 
28th  of  January,  1864,  to  John  Peters,  of  certificate  No.  664,  for 
2000  shares;  to  £.  Sprague,  of  certificate  No.  665,  for  1000 
shares ;  to  J.  C.  Beach,  of  certificate  No.  666,  for  1000  shares ; 
to  James  Lees,  of  certificate  No.  667,  for  1500  shares ;  to  Francis 
Skiddy,  another  certificate,  No.  668,  for  500  shares ;  to  J.  B. 
Thompson,  of  certificate  No.  669,  for  1700  shares;  to  Amos 
M.  Sackett,  of  certificate  No.  670,  for  800  shares;  to  R  W. 
Trundy,  of  certificate  No.  671,  for  600  shares;  to  Rufus  Story, 
certificate  No.  672,  for  800  shares ;  and  on  the  9th  of  February, 
18^  to  Silas  Ludlum,  certificate  No.  701,  for  100  shares ;  to 
J.  D.  Fish,  certificate  No.  702,  for  100  shares ;  and  on  the  18th 
of  February,  1864,  to  Thomas  Burridge,  certificate  No.  726,  for 
100  share&) 

The  complaint  then  proceeds  thus : — 

<'  Whereas,  in  truth,  and  in  fact^  and  the  defendants  well  knew, 
that  no  one  of  the  said  parties  named  in  said  certificates  issued 
on  the  said  twenty-eighth  day  of  January,  and  on  the  ninth  and 
eighteenth  days  of  February,  1854,  had  paid,  or  promised,  or 
agreed  to  pay,  in  cash,  or  otherwise,  into  the  capital  of  said  cor- 
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poratioD,  more  than  the  sum  of  three  dollars  for  each  share  of 
said  pretended  capital,  purporting  to  be  represented  by  said  cer- 
tificates respectively ;  and  each  of  said  certificates  was  an  original 
certificate,  not  issued  in  lieu  of  any  other  certificate  theretofore 
issued,  and  then  surrendered ;  and  each  of  said  certificates  stated, 
and  represented,  that  the  said,  *  The  Gold  Hill  MiniQg  Company' 
had  been  duly  organized  under  said  general  law,  with  a  capita] 
of  two  hundred  thousand  shares,  at  five  dollars  each. 

''And  the  plaintiff  alleges  that  no  certificates  of  stock  were 
issued  by  the  said  defendants,  prior  to  the  14th  day  of  April, 
1854,  upon  any  other  consideration  to  them,  or  said  company,  or 
for  any  other  stock  than  as  is  above  stated,  nor,  except  the  sur* 
render  of  some  of  the  said  certificates. 

''And  the  plaintiff  further  shows,  that  it  is  the  usage  and  cus- 
tom of  corporations  organized  under  the  said  general  law,  and 
doing  business  in  the  City  of  New  York,  to  attach  to,  or  endorse 
upon  certificates  of  stock  issued  by  them,  a  skeleton  form  of  a 
power  of  attorney,  for  the  purpose  of  enabling  the  persons  to 
whom  such  certificates  are  issued,  and  their  successors  in  interest^ 
to  transfer  the  same,  and  the  interest  and  share  of  such  persons, 
and  their  successors,  respectively,  in  the  capital  stock  of  such 
companies,  with  &cility,  and  without  entering  every  such  trans- 
fer upon  the  books  of  such  companies,  or  otherwise  notifying 
such  companies  of  such  transfers ;  and  that  it  is  also  the  usage 
and  custom  of  persons  to  whom  such  certificates  are  issued,  and 
who  are  named  in  the  body  of  such  certificates,  to  execute  such 
form  of  power  of  attorney  in  due  form,  but  without  inserting 
therein  the  name  of  any  attorney,  or  any  transferee ;  but  upon 
transfer  of  such  share  and  interest,  to  deliver  the  original  certifi- 
cate received  by  such  person  or  persons  to  the  transferee  or  suc- 
cessor in  interest  of  such  person,  with  such  skeleton  form,  exe* 
cuted  as  aforesaid,  and  with  authority  to  insert,  in  such  form,  the 
name  of  such  attorney  and  transferee,  as  such  transferee  himself 
may  designate ;  by  means  of  which  usage  and  custom,  shares  and 
interests  in  corporations  created  by  virtue  of  said  law,  are  sold, 
pledged,  and  otherwise  disposed  of,  from  hand  to  hand,  with 
great  &cility,  and,  for  that  reason,  are  much  sought  after,  for  the 
purposes  of  lawful  traffic  and  investment,  and  have  an  enhanced 
▼alue :  that  the  said  defendants,  at  the  several  times  of  issuing 
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and  delivering  ihe  said  certificates,  as  aforesaid,  well  knew  the 
said  usage  and  custom,  and  caused  to  be  appended  to  each  of  said 
certificates  a  skeleton  power  of  attorney,  in  the  words  following, 
namely :  '  Know  all  men  by  these  presents,  that 
do  hereby  appoint  attorney  irreyocable  for 

to  sell  and  transfer  to  the  whole,  or 

any  .part  of  the  above-named  shares,  with  power,  one  or  more 
attorneys  under  to  appoint  for  that  purpose.    Witness 

hand  and  seal,  this  day  of  18       .    In 

presence  of:'  and  that  in  so  issuing  and  delivering  the  said  cer- 
tificates, with  such  forms  attached,  the  said  defendants  knew,  and 
intended  that  such  certificates,  and  the  shares  or  interests  pur- 
porting to  be  represented  or  evidenced  thereby,  would  become, 
and  be  easily  current  and  negotiable  as  evidences  of  property, 
and  subjects  of  traffic  from  hand  to  hand,  without  inquiry,  or 
opportunity  to  examine  the  books  or  afibirs  of  the  said  *  The 
Gold  Hill  Mining  Company.' 

'*And  further,  the  plaintiff  alleges  that  the  said  defendants, 
well  knowing  the  premises,  and  fraudulently  and  illegally  con- 
triving and  intending  to  give  a  fictitious  value  to  the  said  certifi- 
cates, and  to  cause  it  to  be  generally  believed  that  they  possessed 
the  said  capital  of  one  million  dollars,  and  that  shares  or  inter- 
ests in  said  capital  were  of  great  value,  and  a  means  of  profitable 
traffi^c,  and  of  safe  investment^  did,  from  time  to  time,  publish  and 
declare,  in  newspapers  published  in  said  City  of  New  York,  that 
the  persons  interested  in  said  capital  were  entitled  to  dividends 
of  money  out  of  the  profits  of  said  company's  business,  and,  in 
particular,  on  the  second  day  of  November,  eighteen  hundred 
and  fifty-three,  did  cause  it  to  be  notified  and  announced  to  the 
public  at  large,  that  the  directors  of  said  company  had,  on  the 
said  day,  declared  a  dividend  of  two  per  cent  from  the  business 
of  the  first  two  months,  ending  on  the  twelfth  day  of  said  No- 
vember, which  dividend  was  payable  on  the  twenty-fifth  day  of 
the  same  month ;  and,  in  accordance  with  such  notification,  did, 
on  the  twenty-sixth  day  of  November,  eighteen  hundred  and 
fifty-three,  pay,  in  cash,  to  sundry  persons  interested  in  said 
stock,  as  a  pretended  dividend  out  of  the  earnings  of  said  com- 
pany, the  sum  of  fifteen  thousand  and  fifly  dollars ;  whereas,  in 
truth,  and  in  &ct^  the  defendants  well  knew,  and  so  the  plaintiff 
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alleges,  that  the  said  company  had  Dot  earned  or  received,  as 
profits,  the  said  sum,  so  paid  out  for  dividends  on  its  business, 
during  the  said  two  months. 

"And,  farther,  that  on  or  about  the  fourth  day  of  January, 
eighteen  hundred  and  fifty-four,  the  said  defendants,  illegally 
and  fraudulently  intending,  and  contriving,  as  aforesaid,  did 
cause  it  to  be  publicly  notified  and  announced  in  the  City  of  New 
York,  that  the  directors  of  the  said  company  had  declared  a  divi- 
dend of  two  per  cent,  from  the  business  of  the  two  months,  end- 
ing on  the  twelfth  day  of  said  month  of  January,  and  payable  on 
the  first  day  of  February  then  next ;  and,  in  accordance  with 
such  notification,  did,  on  or  about  the  said  first  day  of  February, 
eighteen  hundred  and  fifty-four,  pay,  in  cash,  to  sundry  persons 
interested  in  said  stock,  as  a  pretended  dividend  out  of  the  earn- 
ings of  said  company,  the  sum  of  fifteen  thousand  and  fifty  dol* 
lars ;  whereas,  in  truth,  and  in  fact,  the  defendants  well  knew, 
and  so  the  plaintiff  alleges,  that  the  said  company  had  not 
earned,  or  received,  as  profits  on  its  business  during  the  said  two 
months,  the  said  sum  so  paid  out ;  and  a  large  part  of  the  said 
sum  was,  in  fact,  paid  out  of  the  capital  stock  thereof,  or  by  the 
use  of  money  borrowed  for  that  purpose :  that,  on  or  about  the 
twenty-second  day  of  March,  eighteen  hundred  and  fifty-four, 
the  said  defendants  caused  it  to  be  notified  and  announced  to  the 
public  at  large,  that  the  directors  of  said  company  had,  on  th^t 
day,  declared  a  dividend  of  two  per  cent  from  the  business  of 
the  two  months  ending  on  the  twelfth  day  of  said  month,  and 
payable  on  the  first  day  of  April  then  next ;  and,  in  accordance 
with  such  notification,  did,  on  the  said  first  day  of  April,  pay, 
in  cash,  to  sundry  persons  interested  in  said  stock,  the  sum  of 
fift;een  thousand  nine  hundred  and  sixty  dollars,  as  a  pretended 
dividend  out  of  the  earnings  of  said  company ;  whereas,  the  de* 
fendants  well  knew,  and,  so  the  plaintiff  alleges,  that,  in  fact,  the 
said  company  had  not  earned,  or  received,  as  profits  on  its  busi- 
ness, the  said  sum  so  paid  out;  and  a  large  part  of  the  said  sum 
was  paid  out  of  the  capital  of  said  company,  or  out  of  money 
borrowed  for  that  purpose. 

"  And  the  plaintiff  further  shows,  that  on  the  fourteenth  day  of 
April,  1854,  by  means  of  the  aforesaid  fisdse  and  fraudulent  acts, 
practices,  statements,  and  representations  of  the  said  defendaatSi 
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it  had  come  to  be  generally  believed  in  the  City  of  New  York,  and 
was  believed  by  the  plaintiff,  that  the  said  *The  Gold  Hill  Mining 
Company'  was  in  fact  possessed  of  property  of  at  least  one  million 
dollars  in  value,  and  that  shares  and  interests  in  such  capital 
were  of  the  value  of  at  least  five  dollars  per  share,  and  that  the 
said  company  had,  since  the  organization  thereof,  earned  over  and 
above  its  expenses  at  least  the  sum  of  fifty  thousand  dollars;  and 
the  s*aiJ  certificates,  so  issued  by  the  said  defendants  as  aforesaid, 
or  other  certificates  of  like  tenor  and  effect,  which  had  been  issued 
by  the  defendants  upon  the  surrender  to  them  of  some  of  the  said 
original  certificates,  were,  with  such  skeleton  powers  of  attorney 
as  aforesaid,  in  circulation  and  in  course  of  sale,  pledge,  and  other 
disposition,  in  the  City  of  New  York,  and  were  believed  by  the 
public  generally,  and  by  the  plaintiff  in  particular,  to  be  true  and 
genuine  evidences  or  representatives  of  actual  interests  in  an  ex- 
isting capital  to  the  amount  of  one  million  of  dollars;  and,  so 
believing,  and  on  the  faith  and  credit  of  the  aforesaid  false  and 
fraudulent  acta,  practices,  and  representations  of  the  said  defend- 
ants, of  the  falsity  and  fraud  whereof  the  said  plaintiff  was  igno- 
rant, the  said  plaintiff  did,  on  the  aforesaid  14th  day  of  April, 
1854,  purchase  of  one  Bichard  Schell,  then  being  the  holder  of 
one  of  the  aforesaid  original  or  substituted  certificates,  an  interest 
in  the  said  capital  stock  to  the  extent  of  one  thousand  shares 
thereof,  and  paid  therefor  the  sum  of  thirty-five  hundred  dollars, 
which  the  said  plaintiff  then  verily  believed  to  be  less  than  the 
actual  value  of  the  interest  so  purchased  by  him,  and  received 
from  said  Schell  the  said  certificate  so  held  by  him,  with  such 
power  of  attorney  in  blank,  but  duly  signed,  and  executed,  and 
thereto  attached ;  which  certificate  the  plaintiff  thereupon  sur- 
rendered to  the  said  *  The  Gold  Hill  Mining  Company,'  and  receiv- 
ed from  the  defendants  in  lieu  thereof  as  a  true  and  genuine 
evidence  and  representative  of  the  plaintiff's  supposed  interest  in 
said  pretended  capital,  one  other  certificate  numbered  856,  dated 
April  14,  1854,  purporting  and  representing  that  the  said  *  The 
Gold  Hill  Mining  Company'  was  duly  organized  as  aforesaid,  with 
a  capital  of  two  hundred  thousand  shares,  five  dollars  each,  and 
that  said  plaintiff  was  interested  in  such  pretended  capital  to  the 
extent  of  one  thousand  shares  thereof,  and  the  said  defendants 
transferred  one  thousand  shares  of  said  capital  to  the  plaintiff, 
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whereas,  in  fact,  the  said  statements  and  representations  contained 
in  said  certificate  held  by  said  Schell  were  false,  fraudulent,  and 
deceptive,  and  neither  said  Schell  nor  his  predecessor  in  interest 
had  contributed  to  the  capital  of  said  company  the  sum  of  five 
thousand  dollars,  either  in  cash  or  other  property,  and  the  interest 
supposed  and  pretended  to  have  been  acquired  by  the  plaintiff  was 
in  fact  worthless.  That,  by  means  of  said  false,  fraudulent,  and 
deceptive  acts,  practices,  and  representations  of  the  said  defend- 
ants, the  said  plaintiff  has  sustained  damage  to  the  amount  of  six 
thousand  dollars,  for  which  sum,  with  the  costs  of  this  action,  he 
demands  judgment." 

The  defendants,  in  each  action,  demurred  to  the  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to^oonstitute  a  cause 
of  action.  The  demurrer  stated,  in  nine  several  specifications, 
the  defects  imputed  to  the  complaint,  and  relied  upon  as  render* 
ing  it  insufficient  as  a  pleading.  These  defects  are  included 
among  those  assigned  in  the  points  of  the  appellants,  as  grounds 
for  reversing  the  orders  appealed  from. 

The  demurrers,  having  been  overruled  at  Special  Term,  from 
the  orders  overruling  them  the  present  appeals  were  made. 

PlcUi^  Oerard  and  Buckley ,  and  0.  (f  Conor ^  for  defendants,  the 
appellants. 

L  K  the  defendants  obtained  stock  from  the  company  without 
paying  for  it^  or  violated  good  faith,  or  committed  a  breach  of 
trust  in  their  dealings  with  the  company,  or  in  their  sales  to  the 
company,  the  remedy  is  an  action  by  the  company,  in  its  corpo* 
rate  name  and  capacity.  If  they  unlawfully  misapplied  any 
funds  of  the  company  in  the  payment  of  dividends  not  properly 
declared,  a  similar  action  is  the  appropriate  remedy.  {BMnscin 
V.  Siniih,  8d  Paige,  282.) 

n.  The  only  way  in  which  an  individual  stock-holder  can 
invoke  the  aid  of  a  court,  in  reference  to  injuries  thus  affecting 
the  interests  of  a  corporation,  is  by  an  action  on  behalf  of  himself, 
and  all  other  injured  stock-holders,  charging  the  present  officers 
or  managers  of  the  company  with  complicity  in  the  wrong,  or 
showing  their  refusal  or  neglect  to  redress  it  by  suit  Such  an 
action  would  necessarily  seek  an  account,  and  the  corporation 
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itself  would  be  a  neceasftrj  party  to  it  The  complaint  now  be- 
fore the  Court  does  not  contain  the  essentials  of  such  a  case.  1. 
Sach  a  case  woold  come  under  the  head  of  equity,  and  would  be 
triable  by  the  Court  2.  It  would  require  a  very  q)ecial  jadg- 
ment  rectifying,  in  conformity  with  the  calls  of  justice,  all  the 
complicated  mischiefs  which  such  a  state  of  things  necessarily 
induces.  These  mischie&  usually  affect  the  various  persons  con- 
nected with  the  company  in  very  different  degrees.  8.  The 
present  is  a  simple,  common  law  action  for  damages  to  a  partica- 
lar  individual  for  an  alleged  injury.  Nothing  but  his  pecuniary 
claim  to  compensation  for  his  own  supposed  individual  loss  and 
injury  is  presented,  and  the  action  is  consequently  triable  by  jury, 
{Robinson  v.  Snuth,  S  Paige,  233.  Cunningham  v.  JPsll^  6  Paige, 
612.)  Laying  out  of  view  all  the  objections  which  might  be  made 
for  indefiniteness  and  vagueness  of  statement^  and  also  every  ob- 
jection for  the  want  of  any  particular  allegation  which  could  be 
supplied,  the  complaint  may  be  treated  as  intending  to  chaif;e, 
that  the  defendants  fraudulently  got  up  a  mere  bubble  corporation, 
employed  puffers  to  give  its  stock  a  high  character  by  maps,  pic- 
tures, Writings,  and  speeches ;  that  they  were  thereby  enabled  to 
palm  off  worthless  shares  upon  Bichard  Schell,  or  some  of  his 
predecessors,  in  the  line  of  purchase ;  and  that,  whilst  the  public 
mind  remained  under  the  iirQuence  of  a  delusion  thus  created,  the 
plaintiff  participating  in  the  general  opinion,  purchased  from 
SehelL  Such  a  state  of  fiicts  would  not  entitle  the  plaintiff  to 
maintain  an  action.  1.  Such  bubbles  are  not  novelties  in  trade, 
legislation,  or  juridical  science.  They  are  abundantly  exempli- 
fied in  the  histories  of  France  and  of  England,  between  the  years 
1716  and  1722.  (Encycl.  Britannica,  ^'John  Law;^^  Lempriere's 
Biography,  ^^JaJin  Law;'*^  Sd  Encycl.  Britannica,  746,  Edin- 
burgh ed.,  1797,  Article  ^^  Bubbles  f^  Westminster  Review,  vol. 
46,  p.  36.)  2.  The  pretence  of  these  schemes  was  ^'  for  carrying 
on  some  usefiil  branch  of  trade,  manu&ctare,  machinery,  or  the 
like.  To  this  end,  proposals  were  made  out^  showing  the  advan- 
tages to  be  derived  from  the  undertaking,  and  inviting  persons  to 
be  engaged  in  it  The  sums  necessary  to  manage  the  affair,  to- 
gether with  the  profit  expected  from  it,  were  divided  into  shares, 
or  subscriptions,  to  be  purchased  by  any  disposed  to  adventure 
therein."    (See  same  page  of  Encycl.  last  cited.)    The  evil  was, 
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that  some  of  the  first  subscribers  sold  their  ^*  subscriptions  at  a 
great  profit,  whereby  the  last  buyers  were  losers."  (7  G>bbett's 
English  Parliamentary  History,  658-9.  See  same  book,  p.  651 
to  912.)  S.  The  common  law  contained  no  principles  which 
would  make  the  getter-up  of  such  a  company  responsible  to  a  re- 
mote purchaser  with  whom  he  had  no  dealing,  and  whose  act  in 
purchasing  he  in  no  wise  directly  procured.  Consequently,  in 
the  South  Sea  case,  the  British  Parliament,  by  an  arbitrary 
stretch  of  power,  confiscated  the  estates  of  the  managers  to  make 
good  the  losses  of  the  company.  (Cobbett's  Pari.  His.,  856,884:, 
882 ;  Id.,  Note  to  p.  827 ;  7  Geo.  I.,  ch.  27 ;  7  Geo.  I.,  ch.  82,  second 
statute.)  4.  The  practices  of  the  South  Sea  managers  had  given 
rise  to  an  immense  multitude  of  similar  schemes,  some  account  of 
which  may  be  seen  in  7  Cobbett's  Parliamentary  History,  page 
665,  and  onw'ard  in  a  note.  (See  also  note  to  page  662.)  And, 
because  the  common  law  afforded  no  remedy  to  the  remote  pur- 
chaser, an  Act  was  passed  in  1719,  giving  an  action  in  such  cases. 
This  statute  never  was  in  force  in  this  State,  nor  was  any  like 
statute  ever  adopted  here.  (7  Stat  at  Large,  p.  808  sec.  20.) 
5.  The  existence  of  the  statute  last  referred  to,  and  the  total  ab- 
sence of  any  judicial  precedent  for  the  maintenance  of  a  civil  ac- 
tion at  common  law  by  a  remote  purchaser  in  such  a  case,  conclu- 
sively establish  the  negative  above  asserted  at  the  close  of  this 
point  (86  Eng.  L.  &  Eq.  R  278 ;  19  Johns.  226 ;  18  Vermont, 
126.) 

in.  The  cases  in  which  an  action  was  sustained  for  an  injury 
suffered  by  one  not  aimed  at  by  the  tori  feasor^  afford  no  analogy 
in  support  of  the  notion  above  combatted  in  the  second  point  1. 
The  Squib  case  {ScoU  v.  Shepherd,  2  Wm.  Bl.  892 ;  2  Smith's 
Leading  Cases,  210)  involved  little  else  in  its  discussion  than  the 
question  of  form,  whether  the  action  should  be  case  or  trespass. 
In  point  of  principle,  it  proves  no  more  than  that  he  who  sets  a 
destructive  physical  agent  in  motion,  is  responsible  to  the  party 
who  suffers  an  injury  from  its  action,  notwithstanding  the  inter- 
vening agency  of  otiier  persons  in  directing  or  modifying  its 
course.  2.  The  case  of  the  loaded  gun  placed  in  the  hands  of  a 
young  and  inexperienced  girl  {Dixon  v.  Bell,  6  M.  &  Selw.  198) ; 
the  case  of  a  horse  and  cart  negligently  left  unattended  in  the 
highway  {L}fnch  v.  Hurdin,  1  Ad.  &  Ellis,  N.  S.  29 ;  5  Car.  &  P. 
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190) ;  and  the  case  of  the  poisonous  drug  labelled  with  the  name 
of  a  simple  and  harmless  medicine  {Thomas  ▼.  Winckester^  2  Seld. 
411),  are  all  exemplifications  of  the  rule  that  civil  responsibility 
attaches  to  him,  who,  having  the  mastery  and  control  of  a  destruc- 
tive physical  agent,  either  wantonly  and  mischievously,' or  by 
neglect,  places  it  or  leaves  it  in  such  a  condition  that,  in  the  usual 
and  natural  course  of  things,  its  action  may  work  an  injury  to 
others,  and  injury,  in  fact,  ensues  to  their  persons  or  property. 
Perhaps  this  principle  was  never  denied  in  any  case ;  for  nothing 
is  decided  in  any  of  these  cases  except  the  negative  of  an  irra- 
tional distinction  attempted  to  be  set  up,  t.  e.,  that  the  active  in- 
tervention of  a  third  person  necessarily  shifted  the  responsibility 
to  the  latter.  (1)  The  main  principle  of  these  cases  is  involved 
in  the  old  and  familiar  rule,  that  he  who  keeps  a  dog  accustomed 
to  bite  mankind,  etc.,  is  responsible  for  all  the  mischief  done  by 
him.  {Brown  v.  Oilea^  1  C.  &  Payne,  118,  note  a;  11  Com.  Law 
R ;  Com.  Dig.  Action  on  Case  for  Negligence ;  A.  5  and  notes ; 
5  C.  &  Payne,  1,  190 ;  24  Com.  Law.)  (2)  It  was  probably  in- 
volved in  the  cases  arising  under  the  atrocious  English  practice 
of  setting  spring  guns,  to  kill  or  grievously  wound  trespassers. 
These  cases  were  unjustly  decided.  {IhU  v.  TFtZib,  3  B.  &  Aid. 
804;  6th  Com.  Law;  Sidney  Smith's  Works,  154;  Id.  Edinburgh 
Review,  for  1821,  vol.  85,  pp.  123,  410.)  (8)  The  notion  which 
these  cases  repudiate,  is  singularly  absurd.  Every  one  would  say 
so,  if  a  man  were  to  place  a  basket  of  poisoned  victuals  on  the 
highway,  and  a  poor  man  having  found  and  given  it  to  his  chil- 
dren, one  of  them  should  sue  the  trap-setter  for  damages.  Surely, 
in  Van  Braddin  v.  Fonda,  (12  John.  468,)  the  plaintiff's  servants, 
who  ate  the  unwholesome  provisions  sold  by  the  defendant  to 
their  master  the  plaintiff  had  a  right  of  action.  (4)  Indeed,  there 
is  no  distinction  between  the  compulsory  or  unwitting  co-operation 
of  a  responsible  individual,  and  the  agency  of  inanimate  matter, 
as  a  gun,  etc.  And  so  the  Supreme  Court  held  in  the  case,  where 
a  boy,  terrified  by  the  axe-in-hand  pursuit  of  the  defendant,  ran 
against  the  &ucet  of  plaintiff's  winen^ask,  and,  knocking  it  ofE^ 
spilt  the  contents.  {Vandenbergh  v.  Truax,  4  Denio,  464.)  (5) 
Langridge  v.  ievy,  (2  Mee.  &  W.  619,)  was  decided  against  the  de- 
fendant It  may  well  be  doubted  whether  the  decision  should 
not  have  been  the  same  way,  independently  of  any  contract  be* 
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tween  the  gunmaker  and  the  father,  that  the  gun  was  to  be  for 
the  use  of  the  son,  who  was  plaintiff.  The  principle  is  above  ad- 
verted to.  It  may  also  be  doubted,  whether  the  same  principle 
should  not  have  been  applied  in  favor  of  the  plaintiff,  in  the  case 
of  the  ill-constructed  naphtha  lamp.  {Longmeid  and  Wife  v.  Hoi- 
liday^  6  Eng.  L.  &  Eq.  565.)  (6)  The  case  of  the  driver's  action 
against  the  builder  of  his  master's  stage-coach,  seems  over  the 
line.  To  sustain  such  an  action,  might  be  carrying  liability  for 
ulterior  consequences  to  an  unreasonable  and  inconvenient  length. 
(WinterboUom  v.  Wright,  10  M.  &  W.  109.)  8.  The  balloon  case 
{QuiUe  V.  Swan,  19  John.  883)  rests  on  a  principle  which  has  not 
the  remotest  relation  to  the  case  supposed  in  Point  U.  There  the 
defendant  was  considered  as  having  requested  the  crowd  who 
caused  the  damage  to  do  the  act  from  which  the  damage  resulted. 
(1  Denio,  684 ;  4  Denio,  467 ;  Com.  Dig.  Action  on  Case  for  mis- 
feasance, A.  7,  9  East.  277.  4.  The  case  of  Allen  v.  Addington^ 
(7  Wend.  9 ;  11  Wend.  374,)  and  the  case  of  an  open  letter  of 
recommendation  falsely  and  fraudulently  issued  recommending  a 
servant,  rest  on  the  distinct  ground,  that  the  defendant  authorized 
and  intended  as  against  somebody  the  precise  injurious  deceit, 
which  was  the  subject  of  the  action,  the  actor  therein  being  quoad 
hoc  his  agent  But  if  Allen  who  sold  Baker  on  Addington's  rec- 
ommendation had  pinned  Addington's  recommendatory  letter  to 
Baker's  note  for  the  purpose  of  giving  it  credit,  and  on  the 
strength  thereof  had  obtained  a  discount  of  the  note,  the  discount- 
ing bank  could  not  have  sued  Addington  for  fraud.  6.  The 
proposition,  that  he  who  commits  a  deceit  upon  A,  is  responsible 
for  every  injury  which  may  result  to  third  persons  from  dealing 
with  A,  who  in  such  latter  dealing  are^misled  by  the  instrument 
which  deceived  A,  has  no  countenance  in  the  authorities,  and 
would  be  a  most  dangerous  and  mischievous  extension  of  the 
supposed  principle  of  the  Squib  case,  (1)  Oerhard  v.  Bates,  (2 
Ellis  &  Blackburn,  476,)  was  decided  on  demurrer,  and  the  decla- 
ration contained  averments  of  direct  action  against  the  plaintiff 
by  the  defendant  (2)  The  reasoning  of  the  Court  in  that  case, 
and  in  the  case  above  cited  from  6  Eng.  L.  &  Eq.  666,  confirm 
the  proposition  in  this  division  5. 

lY.  The  mere  circumstance  that  ail  act  is  criminal,  does  not 
render  the  perpetrator  liable  for  consequences  more  remotely  re- 
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suiting  from  the  act,  than  if  it  was  merely  wrongful.  If  Judge 
Gardiner  intended  to  affirm  the  contrary  in  2  Selden,  411,  he 
erred.  1.  In  order  to  sustain  an  action  for  a  special  injury  sus- 
*tained  by  reason  of  a  criminal  act,  the  injury  "  must  not  only  be 
peculiar  to  the  plaintiff,  but  a  direct  and  immediate  consequence 
of  the  act."  The  rule  is  the  same  as  to  wrongful  acts  not  crimi- 
nal. (18  Ver.  R 126, 8d  point.)  2.  So  far  from  the  criminal  nature 
of  the  act  being  an  element  in  aid  of  a  special  action  on  the  case,  it 
is,  in  some  sense,  an  impediment;  for  where  such  an  act  produces  a 
general  injury,  of  the  same  nature,  to  the  whole  people,  or  to  all 
of  a  particular  class,  or  to  all  circumstanced  as  the  plaintiff  is,  the 
rule  is  that  no  action  will  lie.  And  this  to  prevent  maltiplicity  of 
suits,  and  for  the  very  reason  that  the  act  is  cri  minal,  and  is  provided, 
as  such,  with  a  remedy  appropriate  by  the  law  to  redressing  it,  t.  e. 
indictment  {Buder  v.  Kent,  19  John.  226 ;  Com.  Dig.  Action  B. 
2 ;  Id.  Action  on  case  for  nuisance,  C;  18  Vermont  R  126,  sec- 
ond point.)  (1)  The  action  of  the  crime  itself  may  create  a  civil 
responsibility  of  the  criminal  to  any  one  whom  it  injures.  (2) 
And  this,  on  the  same  principles  as  the  rule  that  the  action  of  a 
destructive  agent  created  and  put  in  a  way  to  do  harm,  involves 
like  responsibility,  {(hleman  v.  Riches,  29  Law  and  £q.  R  323, 
826,  per  Williams,  J.)  But  if  A  forges  a  bond  and  sells  it  to  B, 
who  afterward  sells  it  to  C,  the  latter  cannot  maintain  an  action 
against  A,  either  for  the  forgery  or  the  sale. 

V.  .That  every  wrong  or  injury  shall  be  remediable  by  action, 
against  anybody  and  everybody,  who,  mediately  or  immediately, 
by  negligence,  or  any  breach  of  law,  or  any  moral  wrong,  in  any 
degree  contributed  to  produce  it,  is  a  proposition  not  to  be  main- 
tained on  authority  or  reason.  Uhi  jus  ibi  est  remedium  cannot 
receive  so  free  and  latitudinarian  a  translation,  even  under  the 
Code.  (Com.  Dig.  Action  B,  7 ;  Smith  v.  Letms,  8  Johns.  K.  169 ; 
Orove  V.  Brandenburg,  7  Blackford,  284;  Cunningham  v.  Brown, 
18  Vermont,  126 ;  Beois  v.  Smith,  86  Eng  L.  and  Eq.  273.) 

VI.  The  injury  complained  of  by  the  defendant,  in  the  aspect 
of  his  case,  above  suggested  by  the  second  Point,  is,  that  he  did 
not  receive  the  contemplated'  benefit  of  a  bargain.  Essentially, 
and  according  to  the  substance  of  the  thing,  his  claim  has  its 
foundation  in  contract  If  E.  Schell  kept  his  contract,  there  could 
be  no  injury ;  and  it  is  a  settled  rule,  that  the  election  of  remedies 
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given  to  a  party  injared  by  deceit  in  a  contract,  to  bring  an  action 
sounding  in  tort,  or  on  the  contract,  shall  not  enlarge  or  vary  his 
right  1.  A  sale  is  a  contract  executed.  {Fletcher  y.  Peck,  6 
Cranch,  18ft-7 ;  17  Johns.  216 ;  11  Peters,  578.)  2.  There  was, 
on  the  part  of  R  Schell,  an  implied,  if  not  an  express,  warranty, 
that  the  stock  sold  was  real,  and  not  fictitious,  and  that  it  had 
been  paid  up  in  full.  ( Williams  y.  Matthews j  8  Cow.  262 ;  Her- 
rick  V.  Whitney,  15  Johns.  240 ;  Famisa  v.  Ferguson,  15  New 
York  R  440,  676.)  8.  The  right  to  sue  in  tort,  or  on  the  con- 
tract^ in  such  cases,  is  a  mere  choice  of  remedies.  4.  By  adopting . 
a  form  ex  delicto,  the  plaintiff  cannot  involve  a  party  who  could 
not  have  been  charged  ex  contrtxctu,  {Jennings  v.  Hundall,  8  T. 
R.  857 ;  Oreen  v.  Oreenbank,  4  Eng.  Com,  Law  R,  875 ;  S.  C.  2 
Marshall's  R  486 ;  1  Southard,  87 ;  1  Levin,  247 ;  Com.  Dig. 
Action  on  the  case  B,  6,  last  case ;  Fairhurst  y.  Liverpool  Loan 
Ass.  26  Eng.  L.  and  Eq.  R  893 ;  Price  y.  BstveU,  18  Eng.  L.  and 
Eq.  624 ;   Vasse  v.  JShnith,  1  Am.  Leading  Cases,  261,  4th  ed.) 

y  II.  In  fact,  the  complaint,  rightly  understood,  contains  no  al- 
legations of  fraud  or  illegality.  1.  The  complaint  does  not  show 
or  allege,  that  the  defendants,  or  the  certificates  suppressed  or 
concealed  any  &ct  which  the  defendants  ought  to  have  disclosed, 
or  the  said  certificates  ought  to  have  contained,  or  which  the 
plaintiff  could  not  have  found  out,  on  the  slightest  inquiry,  at  the 
office  of  the  company.  The  contents  of  the  certificate  delivered 
to  the  plaintiff  are  set  forth  in  the  complaint.  •  The  theory  of  the 
complaint  is,  that  the  certificates  represented  on  their  faces,  that  the 
capital  of  the  company  amounted  to  a  million  of  dollars,  and  had 
been  paid  in  cash,  and  that  the  defendants,  if  they  are  to  be  the 
parties  who  are  to  be  responsible  for  the  issue  of  them,  should 
have  stated  that  the  certificates  were  issued  on  the  purchase  of  the 
property  by  the  company.  2.  The  answer  is,  firstly,  that  the  certifi- 
cate itself  does  not  pretend  to  state  that  any  money  has  been  paid 
in ;  it  merely  states  the  number  of  shares  of  which  the  company 
is  composed,  and  what  is  the  nominal  par  of  those  shares ;  it  is  a 
mere  statement  of  what  would  be  found  in  the  certificate  of  or- 
ganization ;  which  the  law  makes  a  matter  of  record,  and  which 
the  plaintiff  could  have  inspected.  (1  R  S.  4th  ed.  p.  1215,  §  19 ; 
Id.  1220  §  48 ;  5  Hill,  808.) 
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There  is  no  averment  of  applicatLon  or  inquiiy,  as  to  its  capital, 
or  basis  of  formation. 

Secondly.  The  plaintiff  misconstrues  the  certificate ;  the  natore 
and  extent  of  the  interest  required  by  the  purchaser  thereunder  is 
simply  that^  as  holder,  he  becomes  entitled  to  the  proportion  of  all 
the  assets  of  the  concern,  which  the  number  of  his  shares  bears 
to  the  whole  amount  of  shares  composing  the  aggregate  capital. 

A  certificate  of  stock  is  a  mere  designation  of  the  interest  of 
the  holder  in  the  corporate  fund,  and  does  not  purport  to  give  him 
any  money,  or  representative  of  money  whatever,  and  the  very 
nature  of  a  mining  company  repels  the  idea  that  the  capital  con- 
sists in  money.    (Angel  &  Ames  on  Corp.,  §§  556,  650.) 

The  term  "  capital  stock  "  does  not  import  or  convey  the  idea 
of  money  exclusively ;  it  means,  in  the  eyes  of  the  law,  whatever 
is  the  basis,  for  conducting  the  business  of  the  company.  {Mu- 
tual Ins.  Oo.  of  BuffaJOy  v.  The  Supervisors  of  JSrie^  4  Comstock, 
445.)  And  thirdly.  We  remark  that,  on  the  plaintiff's  own  show- 
ing, all  the  stock  issued  tp  the  defendants,  and  which  they  were  con- 
cerned in  selling,  was  issued  on  the  faith  of  a  contract  of  sale  entered 
into  by  them  with  the  Gold  Hill  Company,  with  the  provisions  of 
which  the  company  can,  of  course,  compel  them  to  comply.  The 
purchase  was  authorized  by  law,  (Laws  of  1853,  p.  705)  in  a  way 
in  which  this  was  made,  and  the  stock  so  issued  is  to  be  declar^ 
and  taken  to  be  what  the  certificate  represented — ^namely,  full  paid 
up  stock.  8.  The  declaration  of  dividends  unconnected  with  any 
affirmation  as  to  the  condition  or  prospects  of  the  company,  is  no 
representation  at  all.  The  use  of  the  terms  in  that  connection,  fraud- 
ulently and  illegally  contriving,  etc,  do  not  import  firaud,  unless 
the  facts  amount  to  it  The  declaration  of  an  unearned  dividend 
makes  the  parties  responsible  to  the  creditors  of  this  concern,  but 
not  to  its  stockholders.  There  is  an  end  of  their  liability.  The 
language  of  the  allegations,  in  reference  to  the  dividends,  is  very 
general,  and  would  apply  even  to  a  mere  clerical  or  other  mis- 
take in  the  calculation  of  the  profit  and  loss  of  the  company, 
even  to  the  extent  of  a  thousandth  part  of  two  per  cent  of  the 
dividend  declared,  as  the  complaint  does  not  allege  that  no  profit 
was  made,  or  dividend  earned,  but  only  that  the  exact  amount 
declared  was  not  earned.  This  might  have  been  the  result  of 
mistake,  or  error  in  judgment^  or  valuation  in  property. 
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ym.  There  is  a  misjoinder  of  causes  of  action ;  those  affecting 
and  relating  only  to  the  organization  of  the  company,  (with  which 
the  defendants,  Wolfe  and  Isaac  H.  Smith  had  nothing  to  do)  are 
united  with  claims  arising  sabseqaent  to  the  organization  of  the 
company,  when  they,  for  the  first  time,  appeared  on  th\&  stage.  It 
is  plain,  that  the  causes  of  action  in  the  complaint  set  forth,  from 
their  very  nature,  cannot  affect  all  the  parties  to  the  action,  under 
the  provision  of  section  167  of  the  Code.  {Welb  y.  Jeweti^  11 
How.  S.  T.  R  134.) 

IX.  The  orders  appealed  *from  should  be  rer^rsed. 

Danid  Lord  and  F.  N.  Bangs^  for  the  respondents. 


The  cause  of  action  and  the  frame  of  the  complaint,  in  each 
case,  is  based  to  a  large  extent  on  the  idea  that  the  defendants 
have  been  guilty  of  misrepresentations  and  fraud,  by  which  the 
plaintiff  has  sustained  injury ;  in  other  words,  the  action  is  in  the 
nature  of  an  action  on  the  case  for  deceit  and  conspiracy. 

The  complaint  contains,  in  substance,  every  allegation  necessary 
to  sustain  such  an  action. 

I.  The  complaint  states,  and  states  sufficiently,  a  loss  and  in* 
jury  to  the  plaintiff.  The  loss  consisted  in  his  parting  with 
money  for  that  which  was  in  fact  worthless  and  of  no  value. 
He  paid  $3600  as  the  intrinsic  value  of  an  interest  of  a  precise 
and  specified  extent  in  a  capital  of  an  incorporated  company. 
The  money  so  paid  was  lost  to  him,  because  the  interest  supposed 
to  be  purchased  had  no  intrinsic  value,  or,  if  it  existed  at  all,  had 
never  existed  to  the  extent  specified.  This  is  a  sufficient  allega- 
tion of  loss  or  damage.  (See  PonUfex  v.  Bignold,  8  Manning  & 
Granger,  68.) 

IL  The  means  by  which  he  was  induced  to  make  this  purchase 
were  affirmations  and  assertions  made  by  the  defendants  respect- 
ing, not  the  value  of  the  property  purchased,  but  a  fact  upon 
which  its  value  depended,  viz. :  its  productiveness.  The  defen- 
dants declared,  and  published  to  the  community  at  large,  that  the 
capital  in  which  an  interest  was  purchased  by  the  plaintiff,  had 
actually  produced  an  income  at  different  times  and  to  different 
amounts.    That  these  affirmations  operated  on  the  plaintiff's  mind 
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as  an  inducement  to  his  making  the  porchaae,  is  stated.    That 
thej  were  false,  is  stated. 

UI.  The  complaint  sufficientlj  connects  the  injary  sustained  by 
the  plaintifir  with  the  acts  of  the  defendants,  when  it  states,  that  the 
acts  of  the  defendants  were  committed  with  a  fraudulent  intent, 
and  induced  the  plaintiff  to  do  that  which  was  prejudicial  to 
himself. 

Whether  they  were  actually  intended  to  produce  that  effect  on 
him  in  particular,  is  not  material  It  is  sufficient  if  there  is  an 
intention  to  defraud,  without  any  selection  in  the  mind  of  the  au- 
thor of  the  fraud  of  any  particular  victim,  or  i^  intending  to  injure 
one,  he  defrauds  another.  {Williams  v.  TFboc?,  14  Wendell,  130; 
Addington  v.  AUen^  11  Wendell,  874.)  The  complaint  sufficiently 
alleges  a  fraudulent  intent.  It  alleges,  that  they  intended  to  get 
the  public  at  large  to  believe  various  things  which  were  not  true 
— ^to  give  a  false  credit  to  the  certificates  which  they  issued. 
Then  they  intended  to  deceive ;  for  deception  consists  in  inducing 
an  erroneous  belief  or  opinion  in  respect  to  a  matter  of  fact  And 
defrauding,  in  a  legal  sense,  is  inducing  another  to  act  to  his  own 
prejudice  by  means  of  deceptive  acts,  the  benefit  of  the  deceiver 
not  being  essential  to  the  idea  of  defrauding.  {Merriti  v.  White, 
8  Selden,  855.)  And  as  to  the  technical  form  of  averring  such  an 
intent,  see  Zabriskie  v.  Smithy  (8  Keman,  822.)  Knowledge  of  the 
&l8ity  of  the  various  acts  of  fraud  and  untruth  is  averred. 

lY.  In  the  present  case,  the  acts  charged  upon  the  defendants 
are,  that  they  created  a  certain  species  of  property  designed  to  be- 
come, and  elaborately  adapted  by  them  to  become,  articles  of  traffic 
and  objects  of  investment,  viz. :  transferabk  shares  in  the  capital 
stock  of  an  incorporated  company.  That  they  communicated  to 
agents,  selected  by  themselves,  viz.  the  public  newspaipers,  for  the 
purpose  of  being  further  disseminated  to  the  public,  information, 
which  it  was  plain  to  them,  and  is  obvious  to  the  Court,  must  have 
operated  to  create  an  erroneous  opinion,  or  belief,  or  impression 
respecting  the  value  and  advantages  of  that  species  of  property, 
and  which  was  so  intended.  It  is  to  be  observed  that  they  were 
not  fulfilling  any  duty  to  any  particular  class  of  persons,  or  any 
duty  which  they  owed  to  the  community  at  large,  in  giving  this 
information.  It  was  a  matter  of  choice  to  do  it  or  not.  It  is, 
therefore,  to  be  discriminated  from  a  case  arising  on  a  contract^  or 
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a  private  or  particular  duty,  where,  it  may  be  conceded,  the 
remedy  would  be  confined  to  the  very  party  in  whose  favor  the 
contract  is  to  be  performed,  or  the  duty  discharged.  It  is  the 
naked  case  of  a  fraudulent  act^  in  its  tendency  injurious  to  an  in- 
definite number  of  persons,  or  to  some  indefinite  person,  out  of  a 
large  number,  done  voluntarily  without  any  obligation  to  make 
any  statement^  or  do  any  act  in  relation  to  the  subject  of  the  state- 
ment made  or  the  thing  done.  The  defendants  were  not  bound 
to  communicate  to  the  public  any  information  on  the  subject  in 
question ;  but  if  they  assumed  to  do  it,  they  were  bound  to  do  it 
honestly,  and  the  violation  of  that  duty  was  a  wrong  to  all  de- 
ceived by  it  This  is  not  a  new  idea.  At  common  law,  the  cir- 
culation of  a  false  report,  likely  to  enhance  the  value  of  public 
stock,  was  an  indictable  offence.  {Bex  v.  De  BerangeTy  8  Maule 
k  Selwyn,  67.)  And  it  is  an  indictable  offence  under  our  Bevised 
Statutes.    (R.  S.  Part  4,  chap.  1,  title  4,  §  8.) 

V.  If  an  act  of  fraud,  committed  with  an  intention  to  deceive, 
or  committed  under  circumstances  where  it  must  necessarily  and 
certainly  produce  deception,  and  followed  in  the  ordinary  and 
foreknown  course  of  events,  by  pecuniary  damage  to  a  stranger,  is 
not  a  ground  of  action,  then  H  is  singularly  discriminated  frort^ 
cases  of  negligence,  violence,  and  even  from  that  which,  but  for 
its  consequences,  would  be  innocence  itself-— all  which  are  pun- 
ished when,  and  because,  they  inflict  injury  upon  a  party  standing 
at  a  remote  distance  from  the  original  wrongdoer,  and  connected 
with  him  only  through  the  agency  of  other  persons,  who  are  the 
immediate  instruments  by  which  the  injury  is  inflicted. 

Such  are  the  foUowf Jig  cases : — 

{Thomas  v.  Winchesters^  Seld.  897.)  This  was  a  case  of  repre- 
sentations, made  negligently,  but  not  fraudulently.  (It  is  stated, 
in  this  case,  that  one  of  the  Judges  concurred,  on  the  ground  that 
the  act  complained  of  was  a  misdemeanor  by  statute.  But  see 
the  opinion  of  Ruggles,  G.  J.,  at  p.  409.  The  judgment  proceeded, 
not  on  the  ground  of  the  criminality  of  the  act,  but  on  the  ground 
of  its  injurious  tendency,  and  the  probability  of  its  leading  to 
damage.)  {Scoti  v.  Shepherd^  2  Bl.  89 ;  Ou€le  v.  Stvan^  19  John. 
381.)  And  that  in  respect  to  the  range  of  responsibility,  fraud 
stands  upon  the  same  footing  as  other  wrongful  acts.  {LobddJ 
V.  Baker,  1  Met  193 ;  Benton  v.  PraU,  %  Wend.  385 ;  Addingtm 
B.— IL  41 
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Y.  AUm,  11  Wend.  874;  WiUiams  ▼.  Wood,  14  Wend.  130; 
Gerhard  v.  BcUes,  20  Law  &  Eq.  R.  129 ;  Tayfor  v.  Ashtoii,  11 
Mees.  &  W.  601 ;  Mayne  y.  QrisvxM,  8  Sandf.  474.) 

If,  in  the  present  case,  the  representations  complained  of  had 
been  endorsed  on  the  back  of  the  certificates  issued  by  the  de- 
fendants, with  the  purpose  and  intent  of  enhancing  their  yalttCi 
could  it  be  doubted  that  the  principles  adjudged  in  Thomas  ▼. 
Winchester,  were  strictly  applicable?  But  the  representations 
were  addressed  to  the  same  community  to  whom  the  certificates 
were  issued,  and  were  reiterated  with  great  frequency  and  bold- 
ness. They  accompanied  the  certificates  into  the  world,  and 
characterized  them  while  they  remained  there,  and  were  intended 
to  deceive  every  one  who  should  see  and  act  upon  them. 

YI.  The  plaintiff  may  be  met  with  an  argument  founded,  or 
supposed  to  be  founded,  on  the  case  of  the  Mechanics^  Bank  y. 
The  New  Haven  Railroad  Co.,  (3  Kern.  600.)  It  is  not  intended  to 
insist  upon  a  proposition  at  variance  with  this  decision  in  any  case 
to  which  it  is  applicable.  It  is  not  applicable  to  this.  This  is 
not  an  action  against  the  corporation  on  any  assumed  contract  It 
is  an  action  against  individuals  for  a  private  injury,  resulting  from 
a  public  wrong.  Grant  that  a  certificate  of  stock  is  not  negotia- 
ble in  any  such  sense  as  that  a  purchaser  has  greater  rights  in  the 
capital  purporting  to  be  represented  than  his  vendor  had ;  it  does 
not  follow  that  he  has  no  rights  against  the  parties  who  have  in- 
duced him  to  make  the  purchase.  Does  it  follow,  from  the  fsdl- 
ure  of  the  bank  to  recover  against  the  railroad  company,  that 
they  could  not  have  recovered  against  Schuyler  or  Kyle  7  Nor 
is  it  intended  to  insist  upon  any  such  doctrine  as  the  learned 
counsel  for  the  defendants  may  style  "  negotiable  fraud."  It  is 
not  contended  that  firaud  is  negotiable,  or  that  a  right  of  actioa 
for  a  fraud  is  merchandise.  It  is  only  insisted  that  a  distinct 
cause  of  action  arose  in  the  plaintiff's  favor  when  he  was  induced 
by  false  representations  to  affix  an  erroneous  estimate  of  value  to 
a  species  of  property  which  the  law  authorized  him  to  buy,  and^ 
in  accordance  with  the  intentions  of  the  defendants,  recognized  as 
legitimate  articles  of  trade  and  means  for  investment 

YII.  If  the  aforegoing  considerations  tend  to  sustain  the  order 
appealed  from,  then  it  derives  additional  support  from  other  parts 
Qf  the  complaint^  not  yet  adverted  to.    The  complaint  shows  that 
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the  whole  scheme  of  the  defendants  was  a  wrong,  contrived  to  in- 
jore  and  defraud  indefinitely,  and  that  such  was  its  consequence. 
1.  The  original  law  under  which  the  corporation  was  organized 
(Laws  of  1848,  c.  40,  §  14)  provided  that  nothing  but  money 
should  be  considered  as  payment  of  capital  stock.  The  amenda^ 
tory  Act  (Laws  of  1858,  chap.  883)  authorized  property  other 
than  money  to  be  received  as  a  contribution  to  the  capitaL  2. 
The  defendants,  knowing  that  their  capital  was  to  consist  largely 
of  property  other  than  money,  suppressed  that  fact  in  the  public 
document  by  which  they  acquired  their  corporate  character.  They 
stated  their  capital  as  consisting  of  so  much  money.  8.  Under 
the  {Provisions  of  the  statute,  and  the  terms  of  the  certificate  filed, 
a  certificate  of  stock  issued  by  the  defendants,  was  nothing  less 
than  a  receipt  for  so  much  money.  It  was  not  a  conveyance,  nor 
an  evidence  of  debt^  but  a  mxmiment  of  title,  a  voucher  issued 
for  the  purpose  of  representing  the  interest  of  the  holder  in  the 
company's  capital,  and  his  right  to  a  participation  in  its  manage- 
ment and  profits.  It  was  literally  the  statement  of  a  fact.  4.  If 
the  amount  represented  by  the  certificates  actually  exceeded  the 
amount  upon  payment  of  which  they  were  issued,  then  they  were 
fiJse  representations  in  every  legal  and  popular  sense.  6.  The 
legal  right  of  the  holder  of  a  certificate  as  against  the  corporation 
and  its  property  and  profits  depends,  not  on  the  terms  of  the  cer* 
ttficate,  but  on  the  circumstances  and  consideration  under  and  for 
which  it  was  issued.  {Medianica^  Bank  v.  New  Haven  BaUroad  Ch.^ 
3  Kern.  600.)  6.  A  party  contributing  one  dollar,  a  share  being 
of  the  par  value  of  two  dollars,  is  not  entitled  to  a  certificate,  nor 
an  interest  for  one  share,  nor  to  participate  to  that  extent  in  the 
company's  property  or  profits,  if  other  parties  hold  certificates  for 
which  there  has  been  paid  to  the  company  more  than  one  dollar 
per  share.  7.  The  vendee  of  any  such  certificate,  and  of  the  in- 
terest which  it  purports  to  represent^  would  be  deceived  if,  relying 
on  the  certificate,  he  were  induced  to  believe  that  he  would  par* 
ticipate  equally  with  all  other  parties  in  the  company's  property 
and  profits.  He  would  be  defrauded  if  he  were  induced  to  pay 
money  under  the  influence  of  such  a  belie£  8.  If  the  certificate 
purchased  by  the  plaintiff,  and  afterwards  re-issued  to  him  by  de- 
fendants, was  one  of  the  certificates  mentioned,  as  issued  to  Skiddy, 
Peters,  etc.,  then  the  plaintiff  did  not  acquire  the  interest  repro- 
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seated  by  the  certificates,  for  the  reason  that  he  was  not  entitled  to 
participate  equally  or  proportionately  with  the  parties  to  whom  cer* 
tificates  were  issued,  which  are  allied  to  have  been  issued  to  the 
defendants,  if  the  latter  certificates  were  properly  issued.  9.  If  the 
latter  certificates  were  not  properly  issued,  and  the  plaintiff  pur- 
chased one  of  them,  then  he  was  not.  entitled  to  participate  equally 
or  proportionately  with  the  other  class  of  stockholders.  10.  If  the 
certificate  purchased  by  the  plaintiff  was  the  representative  of  an 
actual  interest  acquired  by  the  payment  of  money,  and  the  money 
so  paid  constituted  the  company's  sole  capital,  then  the  issue  of  the 
certificates  in  payment  for  property,  was  an  act  of  fraud  tending 
to  create  an  erroneous  belief  in  the  mind  of  the  plaintiff  respect- 
ing the  nature,  amount,  and  extent  of  the  company^s  capital  in 
which  he  was  purchasing  an  interest  11.  We  have  then  these 
elements  in  this  case,  without  reference  to  the  &lse  declaration  of 
dividends : — 

A  wrongful  and  fraudulent  issue  of  &Ise  certificates  for  the  pur- 
pose of  public  traffic  and  investment  A  reliance  by  the  plaintiff 
on  the  statements  contained  in  those  certificates,  and  the  forma- 
tion of  an  erroneous  belief  founded  on  those  statements.  The 
fact  that  the  plaintiff  did  not  acquire  such  an  interest  as  the  cer- 
tificates falsely  purported  to  represent,  and  such  as  he  supposed 
he  purchased.  The  fact  that  the  interest  purchased,  and  the  cer^ 
tificate  which  represented  it^  was  absolutely  worthless.  If  it  is 
asked  in  what  its  worthlessness,  which  is  after  all  a  negative  qual- 
ity, consisted,  it  may  be  answered,  that  it  was  worthless  because 
the  plaintiff  could  not  honestly  sell  it,  or  because  its  want  of  value 
was  ascertained  by  all  who  would  otherwise  be  likely  to  purchase 
it^  or  because  it  only  exposed  the  plaintiff  to  additional  liabilities 
on  the  very  ground  that  he  was  a  stockholder.    These  are  all 

items  of  damage,  which  the  Court  may  judicially  notice  as  im- 
plied in  the  term  worthlessness.    They  are  all  matters  of  public 

law.    (See  Oencral  Manufacturing  Law  of  1848,  §  10,  18 ;  Laws 

of  1855,  a  298,  p.  51S.)    It  is  submitted,  that  a  sufficient  cause 

of  action  exists. 

Vni.  It  nowhere  appears  on  the  complaint,  that  the  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  were  common  to 
every  stockholder. 

IX.  There  is  no  misjoinder  of  causes  of  action.    The  acts  oom- 
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plained  of  were  all  similar  in  their  character,  committed  by  the 
sama  parties,  and  combined  to  cause  the  injary  alleged. 

X.  If  the  recovery  in  this  case  were  to  subject  the  corporation 
to  any  payment^  it  would  be  entitled  to  be  made  a  party.  There 
is  nothing,  in  the  case,  however,  rendering  its  presence  as  a  party 
necessary. 

BoswoBTH,  J. — ^The  gist  of  the  complaint  is,  that  the  defend- 
ants, by  the  means  detailed,  were  "  fraudulently  and  illegally  in- 
tending and  contriving  to  dispose  of  the  said  property  at  a  false 
and  fictitious  value,  for  their  own  benefit,  as  individuals,  and  to 
cause  it  to  be  generally  believed,  that  the  said  company  possessed 
capital,  or  had  property  to  the  amount  of  $1,000,000  in  all,"  .... 
"  and  that  shares  or  interests  in  said  capital  were  of  great  value,  and 
a  means  of  profitable  traffic  and  of  safe  investment,''.  .  .  .  and  that 
*'  by  means  of  the  aforesaid  false  and  fraudulent  acts,  practices, 
deceits,  statements  and  representations  of  the  said  defendants,  it  had 
come  to  be  generally  believed  in  the  City  of  New  York,  and  was 
believed  by  the  plaintiff,  that  the  said  Gold  Hill  Mining  Company 
was,  in  feet,  possessed  of  property  of  at  least  $1,000,000  in  value, 
and  that  shares  and  interests  in  such  capital  were  of  the  value  of 
^t  least  $5  per  share,  and  that  the  said  company  had,  since  the  or- 
ganization thereof,  earned  over  and  above  its  expenses,  at  least^ 
the  sum  of  $50,000,''  etc. .  .  .'^and  so  believing,  and  on  the  faith 
and  credit  of  the  aforesaid  felse  and  fraudulent  acts,  practices, 
and  representations  of  the  said  defendants,  of  the  felsity  and  fraud 
whereof  the  said  plaintiff  was  ignorant,  the  said  plaintiff  did  on 
the  aforesaid  14th  of  April,  1854,"  purchase  certificates  of  said 
stock  to  the  extent  of  1000  shares,  and  paid  $8500  therefor,  and 
the  interest  acquired  by  the  plaintiff  was  worthless.  ''  That  by 
means  of  said  false,  fraudulent,  and  deceptive  acts,  practices,  and 
representations  of  the  said  defendants,  said  plaintiff  has  sustained 
damage  to  the  amount  of  $6000,  for  which  sum,  with  the  costs  of 
this  action,  he  demands  judgment." 

It  is  an  obvious  principle,  that  a  fraud  practised  by  the  defend- 
ants on  the  plaintiff  and  producing  damage,  will  give  to  the  plain- 
tiff a  right  of  action.  This  principle  is  not  denied.  But  it  is  de- 
nied, that  the  allegations  of  fect^  contained  in  the  complaint^  bring 
this  case  within  its  operation. 
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It  is,  in  subfitanoe,  alleged,  as  we  constrae  the  complaint,  that  the 
defendants  designed,  by  the  frandalent  acts  enumerated,  to  de- 
ceive the  public  generally,  and  induce  a  general  belief  that  a  pur- 
chase of  the  stock  would  be  a  safe  investment^  and  that  by  such 
means  they  did  fraudulently  produce  this  general  belief,  and  caus- 
ed the  plaintiff  to  believe  it,  and  that^  by  these  fraudulent  actSi 
they  induced  the  plaintiff  to  purchase. 

There  is,  in  sul»tance,  no  difference  between  an  averment,  that 
by  means  of  certain  specified  frauds  of  the  defendants,  the  plain- 
tiif  was  induced  to  and  did  purchase,  and  an  averment  that  the 
defendants,  by  means  of  the  same  frauds,  induced  the  plaintiff  to 
buy  the  same  stock. 

In  Gerhard  v.  Bates,  (20  Eng.  Law  and  Eq.  B.  186,  S.  C.  2  El- 
lis &  Bl.  476,)  the  averment,  by  which  it  was  held  that  the  wrong 
and  the  loss  were  concatenated  as  cause  and  effect,  was  in  these 
words,  viz. :  ^'  that  the  defendants,  by  means  of  the  said  fidse, 
fraudulent,  and  deceitful  representations,  wrongfully  and  fraudu- 
lently induced  the  plaintiff  to  become  the  purchaser  and  bearer 
of  2500  of  the  said  12,000  shares,  at  12$.  6c;.  a  share,  etc." 

It  was  not,  in  terms,  alleged,  that  the  defendant  made  any  of 
the  fraudulent  representations  to  the  pl^dntiff,  directly,  or  had  any 
communication  with  him,  in  respect  to  such  purchase,  before  it 
was  made. 

We  think,  that  an  allegation  that,  "  by  means  of  the  said  fiilse^ 
fraudulent,  and  deceitful  representations  of  the  said  defendants, 
the  plaintiff  was  wrongfully  and  fraudulently  induced  to  become 
the  purchaser  and  bearer  of  2500  of  the  said  12,000  shares,  at 
125.  6c?.  a  share,  etc.,"  would  not  mean  less,  or  be  less  effective  on 
a  general  demurrer  to  a  complaint  or  declaration,  than  an  allega- 
tion in  the  form  of  that  contained  in  the  declaration  in  Oerhardr. 
Bates. 

The  complaint  before  us  is,  that  the  defendants  practised  oer^ 
tain  frauds  to  induce  the  public  generally  to  believe  certain 
things,  that  by  means  of  these  frauds  of  the  defendants,  the  pub- 
lic generally,  and  the  plaintiff  in  particular,  did  believe  these 
things ;  and  that  so  believing  and  relying  on  these  things  being 
as  the  defendants  had  fraudulently  represented,  and  because  they 
had  represented  them  to  be  so,  the  plaintiff  bought,  and  that  by 
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means  of  these  frauds  of  the  defendants,  the  plaintiff  has  sustained 
damage. 

This,  as  it  seems  to  us,  is  saying  that  the  defendants,  by  the 
frauds  enumerated,  have  fraudulently  induced  the  plaintiff  to 
purchase  stock,  and  that  by  such  fraud  they  have  subjected  him 
to  damage. 

The  complaint  details  the  artifices  employed  to  deceire,  and 
connects  the  fraud  of  the  defendants  and  the  damage  to  the  plain- 
tiff^ as  cause  and  effect. 

Although  the  Code  does  not  give  a  right  of  action  upon  any 
given  state  of  facts  which  would  not  create  one  before  it  was  en- 
acted, still  no  artificial  or  technical  phraseology  need  be  employed 
in  stating  the  facts  claimed  to  constitute  a  cause  of  action.  There 
are  now  no  rules  by  which  the  sufficiency  of  a  pleading  is  to  be 
determined,  except  those  presented  by  the  Code  itself,  §  140. 
A  complaint,  to  be  sufficient,  must  contain  a  concise  statement  of 
fiicts,  constituting  a  cause  of  action,  §  142.  Whether  those 
stated  constitute  one,  is  to  be  determined  by  applying  to  them 
established  principles  of  law.  In  construing  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  must  be  liberally, 
and  not  technically,  construed,  and  must  be  construed  with  a 
view  to  substantial  justice  between  the  parties,  §  159. 

The  publicly  advertised  fact,  repeated  from  time  to  time,  that 
the  shareholders  were  entitled  to  dividends  of  money  out  of  the 
profits  of  the  said  company's  business,  and  some  other  acts  enu- 
merated in  the  complaint,  as  having  been  done  by  the  defendants, 
were  continuing  representations  to  the  public,  and  amounted  to 
representations  to  any  and  every  person,  who  might  be  thereby  in- 
duced to  purchase  shares,  if  so  advertised  with  intent  to  deceive 
ai^d  defraud  the  public  generally. 

When  a  bubble  company  is  formed  with  the  fraudulent  intent 
of  its  managers,  to  induce  a  general  belief  that  its  stock  is  of,  at 
least,  its  par  value,  and  that,  in  prosecuting  the  business  for  which 
it  was  professedly  organized,  it  is  making  money,  and  so  much 
money  as  to  enable  the  shareholders  to  declare  successive  divi- 
dends out  of  the  profits  every  two  months,  and  this  fraud  is  prac 
tised  to  give  to  the  stock  a  market  value,  and  to  induce  the  pub- 
lic generally  to  seek  it  and  purchase  it  as  an  investment — and  the 
fitiud  is  successful,  and  produces  the  results  contemplated  and  in- 
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tended ;  every  person  who,  by  means  of  sacfa  fittuds,  is  induced 
to  purchase,  and  is  thereby  subjected  to  a  loss,  is  defrauded  by 
such  managers  and  by  their  fraudulent  acts.  Such  are  admitted, 
by  the  demurrer,  to  be  the  facts  of  the  case ;  whether  the  plain- 
tifT  could  establish  them,  if  the  all^ations  of  the  complaint  were 
put  at  issue,  is  not  a  question  before  u&  The  privity  between  the 
managers  and  every  such  purchaser  is,  in  such  a  case,  in  judg- 
ment of  law,  as  actual  and  as  direct^  as  between  a  person  giving; 
fraudulently,  a  general  recommendation  of  the  trustworthiness  of 
a  particular  person,  and  the  individual  to  whom  it  may  be  shown, 
relying  on  its  truth,  may  give  credit  to  the  person  so  recom- 
mended, and  be  defrauded  and  injured  thereby. 

In  the  case  last  supposed,  there  can  be  no  doubt  of  the  liability 
of  the  person  fraudulently  reconmiending  the  one  who  obtain^ 
credit. 

It  is  urged,  that  the  Squib  case,  SooU  v.  Shepherd^  (2  Wm.  BL 
892,)  and  the  case  of  the  loaded  gun  placed  in  the  hands  of  a  young 
and  inexperienced  girl,  {Dixon  v.  Bell,  5  M.  and  S.  198,)  and  the 
case  of  labelling  poisonous  drugs  with  the  name  of  a  harmless 
medicine,  {Thomas  v.  Winchester^  2  Seld.  411,)  and  some  others^ 
cited  on  the  argument,  are  exemplifications  of  the  rule,  that  lia- 
bility attaches  to  him  who,  having  the  control  of  a  destructive 
physical  agent,  either  mischievously  or  by  neglect,  places  or  leaves 
it  in  such  a  condition,  that,  in  the  usual  and  natural  course  of 
things,  its  action  may  work  an  injury  to  others,  and  injury,  in 
fact)  ensues  to  their  persons  or  property.  In  those  cases,  it  is 
true,  the  physical  agent  acted  directly  upon  the  person  or  prop- 
erty of  another,  and  produced  injury.  But,  in  giving  existence 
to  the  immediate  action  which  caused  the  injury,  the  person,  held 
liable,  did  not  participate.  All  he  did  was  complete,  before  such 
immediate  action  commenced ;  and  in  some  of  the  cases,  an  inter- 
val occurred  after  his  direct  action,  and  its  effects  were  at  an  end, 
before  the  action  of  others,  which  directly  produced  the  injury, 
was  commenced. 

In  the  present  case,  although  there  is  no  physical  agent  which 
has  directly  injured  the  plaintiff  by  its  action,  yet  the  means,  charged 
to  have  been  employed  by  the  defendants  to  defraud,  are  alleged 
to  have  been  designed  to  be,  and  were,  as  it  is  averred,  continu- 
ally exerting  an  influence  upon  those  whom  they  were  intended 
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to  deceiye ;  and  their  persuasiye  power  to  defraud  continued  to 
operate,  until  they  bad  resulted  in  fraudolentlj  inducing  the 
plaintiff  to  buy  the  stock,  and  part  with  his  money. 

The  defendants,  according  to  the  allegations  of  the  complaint^ 
employed  these  frauds  to  produce  this  result — a  result  anticipated, 
according  to  the  usual  and  natural  course  of  things,  if  the  frauds 
should  not  be  detected  before  their  natural  and  intended  effects 
had  been  realized. 

Some  of  the  alleged  acts  of  fraud  are  stated  to  have  been  per- 
formed before  the  company  was  organized,  and,  as  to  two  of  the 
defendants,  it  is  not  charged  that  they  originally  participated  in 
them ;  but  it  is  averred,  that  all  the  defendants,  after  all  of  them 
co-operated  in  the  frauds  stated  to  have  been  subsequentiy  prac- 
ticed, did  so  "  well  knowing  the  premises ;"  and,  of  course,  con- 
tinued the  use  of  the  means  previously  perfected,  as  part  of  the 
scheme  to  deceive,  with  a  knowledge  of  their  fraudulent  characteri 
and  with  a  view  to  defraud  the  public  generally. 

We  admit  that  it  cannot  be  law,  that  a  person  who  deceives  A 
by  some  instrument^  and  by  it  intends  to  deceive  only  him,  can 
be  made  liable  to  every  person  who  is  injured  from  dealing  with 
A,  by  being  misled  by  the  instrument  which  deceived  A,  and 
was  made  to  deceive  him  alone. 

But,  when  an  instrument  is  made  to  deceive  the  public  generally, 
and  is  adapted,  as  well  as  intended,  to  deceive  some  portion  of  the 
public^  and  as  well  one  person  as  another,  and  is  used  as  it  was 
designed  it  should  be,  and  fraudulentiy  induces  some  one  to  act 
to  his  prejudice,  by  acting  in  the  mode  it  was  intended  to  influence 
them  to  act  who  might  be  deceived  by  it ;  the  person  who  made 
.  the  instrument,  and  caused  it  to  be  thus  fraudulentiy  used,  is 
liable  to  the  person  who  has  been  defrauded  by  it  In  such  a 
case,  the  person  injured  has  been  subjected  to  damage  by  his 
fraudulent  acts,  and  the  fraudulent  wrong-doer  is  liable  for  the 
consequences. 

We  concede  that,  in  order  to  make  the  defendants  liable  to  the 
plaintiff,  enough  must  be  stated  in  the  complaint  to  show  that 
the  defendants  caused  the  damage  to  the  plaintiff  of  which  he 
complains.  If  enough  is  not  stated  to  amount,  in  substance,  to 
that,  the  complaint  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action.    But,  in  the  view  which  we  take  of  the  allegations 
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of  the  complaint,  the  wrong  and  the  loss  are  set  forth  as  cause  and 
effect;  and  it  is  sufficiently  alleged,  in  substance,  that  the  defend- 
ants practiced  the  frauds  complained  o^  and,  bj  their  frauds,  in- 
duced the  plaintiff  to  purchase  the  shares  in  question* 

What  evidence  the  plaintiff  must  give  to  establish  the  case 
made  by  the  complaint,  on  its  material  allegations  being  put  at 
issue,  is  not  a  question  before  us. 

We  do  not  intend  to  intimate  any  opinion  upon  that  point,  nor 
upon  the  effect,  as  evidence,  of  any  of  the  documents  set  forth  in 
the  complaint,  in  support  of  such  issues;  but  affirm  the  order 
appealed  from,  on  the  ground,  that,  assuming  all  the  allegations 
stated  in  the  complaint  to  be  true,  it  is  alleged,  in  substance,  that 
the  defendants  have  fraudulently  induced  the  plaintiff  to  purchase 
1000  shares  of  the  stock  in  question  to  his  damage ;  for  the  re- 
covery of  which  damage,  this  action  is  brought 

I  understand  that  all  the  Judges  who  heard  the  argument,  con- 
cur with  me  in  affirming  the  order,  solely  on  this  ground,  excq>t 
my  brother  Hoffiman,  who  has  considered  some  additional  propo- 
sitions, and  has  stated,  in  the  elaborate  opinion  he  has  prepared, 
the  conclusions  at  which  he  has  arrived. 

In  Ward  v.  Sackett,  ei  al,  the  order  appealed  from  must  be 
affirmed,  on  the  same  grounds  as  that  in  Oroaa  v.  Sackett,  et  aL 

Hoffman,  J. — (The  opinion,  which  is  reported  entire  in  Abb. 
Pr.  R  vol.  6,  p.  269,  after  stating,  summarily,  the  aU^ations  of 
the  complaint,  reads  as  follows,  viz.) : — ^My  first  subject  of  inquiry 
shall  be.  What  did  the  certificates,  issued  by  the  defendants  in 
their  corporate  name,  purport  to  represent?  what,  under  the 
statute  of  organization,  ought  they  by  law  to  have  represented  2 
and  what  was  the  truth  in  relation  to  such  representations? 

The  representation  on  the  certificate,  with  its  attendant  powCT, 
was,  that  the  party  named  in  it  was  entitled  to  an  interest,  pro- 
portionate to  the  whole  stock,  in  a  money  capital,  or  in  property 
equivalent  substantially  to  a  money  capital,  of  one  million  of  dol- 
lars. This  is  the  statement  made  and  uttered  by  the  defend- 
ants with  an  implied  engagement  for  its  truth  upon  these  iostru- 
ments. 

And  this  is  precisely  what,  under  their  charter,  they  were  al- 
lowed and  directed  to  represent ;  and  they  could  only  comply  with 
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the  acts  of  the  legislature,  when  such  was  the  representation,  and 
when  it  was  true. 

Section  14  of  the  Act  of  1848,  (Laws  of  1848,  '54,  §  14)  declared, 
that  ^'  nothing  but  money  should  be  considered  as  payment  of  any 
part  of  the  capital  stock."  The  act  of  1858,  (Laws  of  1858,  705,) 
provided  '^  that  the  trustees  may  purchase  mines,  manufactories, 
and  other  property  necessary  for  their  business,  and  issue  stock 
to  the  amount  of  the  value  thereof  in  payment  therefor,  and  the 
stock  so  issued  shall  be  taken  as  full  stock."  It  is  to  be  reported, 
not  as  cash  paid  into  the  company,  but  according  to  the  fact. 

We  accede  to  the  proposition  of  the  counsel  of  the  plaintiff 
that  the  legislature,  in  substituting  mines  and  other  property  for 
the  money  capital  before  prescribed,  intended  and  declared,  that 
such  property  should  have  an  actual  value  reasonably  proportion- 
ate to  the  stock  issued  to  pay  for  it.  Nothing  else  is  consistent 
with  the  honest  purposes  of  such  an  association,  and  nothing  else 
can  have  been  the  legislative  will. 

But  what  did  these  certificates,  in  truth,  represent?  What,  for 
example,  was  the  fact,  as  the  complaint  states  it,  as  to  the  certifi- 
cate for  1000  shares,  purchased  by  the  plaintiff?  Instead  of  an 
Interest  in  $5000  of  money  once  contributed  and  presumed  to  ex- 
ist in  some  form  of  value,  or  in  mines  and  property  of  an  equal 
or  substantially  equal  value,  he  got  what  he  alleges  to  be  wholly 
worthless,  and  which,  upon  any  calculation  upon  the  statements 
made,  must  be  of  greatly  inferior  value. 

We  are  bound  to  assume  the  allegations  of  this  complaint  to  be 
true,  in  all  their  reasonable  and  legal  import;  and  if  so,  a  case  is 
presented  of  the  formation  of  a  bubble  company,  contrived  for 
purposes  of  private  emolument,  its  authors  and  managers  fraudu- 
lently publishing  statements  tending  to  produce  the  belief  that 
the  stock  was,  at  least,  of  its  par  value ;  that  its  business  had  war- 
ranted successive  dividends  from  profits ;  that  these  fisdse  and  de- 
ceptive representations  were  made  by  the  defendants,  the  authors 
or  managers  of  the  scheme ;  that  they  were  in  such  an  apparent 
form  of  negotiability,  as,  from  the  custom  of  business,  was  pecu- 
liarly calculated  to  delude  and  to  injure ;  and  that  a  delusion  and 
injury  has  actually  been  produced,  and  fallen  upon  the  plaintiff 
in  consequence  of  such  acts. 

We  may  here  observe,  that  some  of  the  acts  of  fraud  are  stated 
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to  have  been  performed  before  the  oompanj  was  organized ;  and 
as  to  two  of  the  defendants,  it  is  not  said  that  thej  originallj  par- 
ticipated in  them.  But  as  to  the  frauds  stated  to  have  been  sub- 
sequently practised,  it  is  averred  that  all  the  defendants  acted  to- 
gether, and  did  so,  well  knowing  the  premises.  This  is  sufficient 
to  render  them  responsible  by  the  adoption,  as  the  others  are  by 
their  performance,  of  the  acts. 

The  learned  counsel  of  the  defendants  has  pressed  upon  us  the 
proposition,  that  such  a  suit  as  this  has  been  unknown  through 
all  periods  of  the  law,  except  when  it  was  warranted  by  the  stat- 
ute of  Geo.  I.  (cap.  18,  §  20, 1719),  consequent  upon  the  South  Sea 
Bubble.  He  insists  "  that  because  the  common  law  afforded  no 
remedy  to  the  remote  purchaser,  this  statute  was  passed,  giving 
in  the  20th  section  an  action  for  damages." 

He  has  called  our  attention  to  the  history  of  those  ^gantic 
firauds,  which  have  acquired  an  immortality  of  pre-eminence 
among  the  destructive  projects  of  the  visionary  or  the  designing, 
the  Mississippi  and  South  Sea  schemes.  A  member  of  Parliament 
when  the  Act  of  Geo.  I.  was  discussed,  admitted  "  that  the  direc- 
tors could  not  be  reached  by  any  known  law ;  but,  he  said,  extra- 
ordinary crimes  call  for  extraordinary  remedies.  The  Boman 
lawgivers  had  not  foreseen  the  poasibiUty  of  a  parricide;  but  as 
soon  as  the  first  monster  appeared,  they  found  a  law.  The  sack 
and  the  Tiber  was  his  doom."  (Lord  Mahon's  History,  vol.  i.  280.) 

But  I  cannot  believe,  that  either  the  argument  of  the  learned 
counsel,  or  the  deckunation  of  the  rhetorician  of  the  House  of 
Commons,  is  sufficient  to  stamp  the  law  of  England  with  the  im- 
potency  attributed  to  il  I  consider  that  there  have  always  been 
principles  of  law,  and  tribunals  adapted  and  competent,  to  redieas 
wrongs  of  this  nature. 

The  Act  of  Geo.  L  was  annulled  in  the  6ih  year  of  (Jea  IV. 
(1825.)  The  19th,  20th,  and  2l8t  sections  were  recited  and  re- 
pealed, with  this  declaration :  "  And  whereas  it  is  expedient  that 
so  much  of  the  above  act  as  is  above  set  forth  should  be  repealed, 
and  that  the  said  undertakings,  attempts,  practices,  and  acta 
should  be  adjudged  and  dealt  with  according  to  the  common  law, 
notwithstanding  such  act    Therefore,  eta" 

We  may  assume  that  the  Parliament  thought  there  was  some 
mode  of  dealing  with  such  fraudulent  practices  as  the  20th  seo- 
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tioii  of  the  Act  had  aimed  at,  aocording  to  the  doctrines  of  the 
common  law,  and  through  some  of  the  methods  of  redress  it  had 
supplied. 

In  The  Chariiable  Oarporaiian  v.  &UUm,  (2  Atk.  401,  1742,) 
Lord  Hardwicke  announced  as  an  unquestionable  principle,  that 
a  court  of  chancery  could  give  relief  against  all  who  are  consti- 
tuted expressly,  or  by  operation  of  law,  trustees  or  agents,  to  par^ 
ties  injured  by  their  acts.  It  is  true,  the  corporation  itself  there 
sued  the  managers  for  a  defalcation. 

In  the  case  of  Hayes  v.  Mcrgan^  (April,  1857,)  I  had  occasion 
to  consider  the  following  authorities  :-^^t(cAm3  v.  Oongreve^  4 
Russ.  562 ;  Walhum  v.  Ingtlby,  1  Mylne  &  K  61 ;  Fosa  v.  Ear- 
book,  2  Hare,  461 ;  Dodge  v.  Woobey,  18  How.  U.  S.  B.  88 ; 
Benson  y.  Heathcumy  1  Y.  &  Coll.  Ch.  Cas.  826 ;  and  Robinson  y. 
Smith,  8  Paige,  222.) 

The  law  which  may  be  gathered  from  these  cases  is,  that  there 
is  no  wrong  or  fraud,  which  directors  of  a  joint-stock  company,  in- 
corporated or  otherwise,  can  commit,  which  cannot  be  redressed 
by  appropriate  and  adequate  remedies.  The  first  mode  is,  when 
the  company,  in  its  corporate  name,  seeks  to  set  aside  the  fraud, 
to  reclaim  abstracted  property,  or  preyent  a  corporate  loss.  Such 
was  the  case  of  the  (hrportUion  y.  SuUon,  and  the  rule  in  Fosa  y* 
HarboUU.  The  next  mode  is,  when  shareholders  bring  an  action 
for  the  same  object,  unitedly,  or  in  the  form  which  the  Court  of 
Chancery  permits,  of  a  bill  by  one  or  more  on  behalf  of  them- 
selyes  and  all  others,  haying  a  common  interest  This  right  existB 
under  yarious  circumstances.  It  clearly  exists  when  the  directors 
or  agents,  whose  deeds  or  omissions  are  impeached,  do  themselyes 
control  the  company,  and  impede  the  assertion  of  a  right  in  its 
own  name.    {Modey  y.  AhUm,  1  Phill.  Cb.  R  790.) 

I  may  particularly  notice  the  case  of  WaJbum  y.  Ingilby,  It 
was  against  directors  of  an  unincorporated  joint-stock  company 
by  a  holder  of  shares.  The  company  was  for  working  mines  in 
Peru.  The  adyertisement  was  of  a  capital  of  £1,000,000'  in  20,- 
000  shares  of  £50  each.  The  defendants  were  the  original  direc- 
toni,  and  stiU  continue  to  be  such.  The  bill  stated  yarious  acts 
by  which  the  property  of  the  company  wos  abstracted  and  appro- 
priated to  the  defendants.  It  also  set  forth  that  the  plaintiff  pur- 
chased, at  yariotis  times  from  diffisrent  persons,  2000  shares,  and 
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was  the  holder  thereof  The  bill  was  Bustained  in  evearj  p(»nt 
laiaed  against  it,  except  for  not  stating  the  manner  in  which  the 
plaintiff  had  acquired  tide  to  shares  purchased  from  others.  The 
bill  showed  that  no  transfer  was  valid  without  the  approval  of 
the  board.  This  was  held  to  be  a  condition  precedent  and  to  be 
stated.    It  was  framed  to  get  back  money  for  the  general  fund. 

But  another  question,  and  closer  to  the  present,  arises  when  an 
individual  claims  redress  in  his  own  name,  and  solely  on  his  own 
account,  for  a  fraud  practised  by  a  trustee  or  director  of  an  asso- 
ciation from  which  he  has  suffered  loss ;  when,  although  his  claim 
is  founded  precisely  upon  the  same  facts  and  relations  as  many 
others,  yet,  as  his  injury  and  loss  is  disconnected  and  peculiar,  he 
'seeks  to  assert  his  right  alone. 

The  old  case  of  0>U  v.  WoottasUm,  (2  P.  Wms.  154,)  is  an  ex- 
ample of  this  character.  The  plaintiff  sought  by  his  bill  to  be 
repaid  two  sums  of  money  advanced  to  the  defendants  as  managers 
and  projectors  of  a  bubble  called  The  Land  Security  and  Oil  Patent^ 
for  the  purpose  of  extracting  oil  out  of  radishes.  There  were  two 
plaintifb,  and  they  purchased  six  shares  each.  The  company 
was  to  have  a  capital  of  £100,000.  The  shares  to  be  5000,  at 
£20  each.  WooUaston  bought  an  estate  for  £81,800,  which  was 
under  mortgage  for  £28,000,  and  he  was  to  be  paid  £57,200  out 
of  the  fund.  It  was  represented  by  the  defendants  to  be  a  most 
advantageous  project  The  Master  of  the  Bolls  said : — *'  This  is 
an  imposition,  to  propose  the  surplus  of  the  value  of  an  estate 
(which  cost  but  £81,800),  after  £85,000  charged  upon  it— more 
than  double  its  value — ^as  a  security  to  the  contributors  who  laid 
out  their  money  upon  this  project ;  it  is  giving  them  moonshine 
instead  of  any  thing  real." 

"  It  is  no  objection  that  the  parties  have  their  remedy  at  law, 
and  may  bring  an  action  for  money  had  and  received;  for  in  case 
of  fraud,  a  court  of  equity  has  a  concurrent  jurisdiction  with  a 
oourt  of  law."  The  decree  was  for  payment  of  the  money  paid, 
interest,  and  costs. 

In  Oreen  v.  BarreU,  (1  Sim.  45,)  the  plaintiff  was  a  shareholder, 
and  the  defendants  were  directors  of  a  company,  called  the  Im* 
perial  Distillery  Company.  His  bill  was  to  recover  a  deposit  of 
£100,  which  he  had  paid  upon  twenty  shares  allotted  to  him. 
His  communications  were  with  the  secretary  and  bankers  of  the 
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company.  But  a  circular  or  prospectus  had  been  issued  by  the 
directors,  on  which  he  much  relied.  The  nature  of  the  bill  is  thus 
stated  by  the  vice-chancellor : — *^  The  prospectus  of  this  undertak- 
ing was  published,  not  with  any  intention  to  establish  a  company 
on  the  principles  there  stated,  but  as  a  snare  to  persons  who  might 
unwarily  become  subscribers,  and  for  the  purpose  of  enabling  the 
directors  to  make  a  profit  by  the  sale  of  shares  which  they  thought 
fit  to  assume  to  themselves.  It  appears  to  me  the  case  is  governed 
by  that  of  Cbll  v.  WooUasion^  and  upon  that  authority  I  overrule 
the  demurrer." 

In  Jones  v.  Oarcia  Dd  Rioy  (1  Turner  k  R  297),  where  the  bill 
proceeded  upon  similar  grounds  of  fraud,  three  persons  filed  it  as 
shareholders,  on  behalf  of  themselves  and  others,  to  have  their 
subscriptions  returned.  The  case  came  up  on  an  injunction,  and 
a  motion  to  dissolve  it  after  answer.  The  answer  set  up  that 
many  of  the  shareholders,  who  were  in  the  same  situation  as  the 
plaintiff  were  content  to  abide  by  the  contracts. 

The  lord-chancellor  said,  that  the  plaintifEs,  if  they  had  any 
demand  at  all,  had  each  a  demand  at  law,  and  each  a  several 
demand  in  equity ;  that  they  could  not  file  a  bill  in  behalf  of 
themselves  and  the  other  holders  of  scrip :  as  they  were  unable 
to  do  that^  they  could  not^  having  three  distinct  demands,  file  one 
bill 

In  Bhin  v.  Agar,  (1  Sim.  87 ;  2  id.  289,)  the  bill  was  by  five 
persons,  on  behalf  of  themselves  and  numerous  other  parties  to  an 
indenture,  by  which  a  large  number  of  shares  had  been  assigned 
to  the  five.  It  was  in  trust,  with  a  power  of  attorney  to  sue,  ob- 
viously to  avoid  the  difficulty  of  making  all  parties.  The  allega- 
tions were  of  a  deceptive  prospectus,  caused  to  be  printed  and 
published  by  the  directors,  and  other  acts  of  fraud,  in  misapplying 
the  deposit  money,  etc  The  bill  also  showed  that  some  of  the 
original  shareholders  had  transferred  their  shares  to  others ;  and 
some  of  the  former,  with  the  latter,  united  in  the  assignment  to 
the  plaintiff 

The  vice-chancellor  overruled  a  demurrer  for  want  of  equity, 
but  sustained  one  ore  tenus  for  want  of  parties,  holding  that  the 
assignors  must  be  on  the  record. 

The  bill  was  then  amended,  and  the  assignment  was  left  ont^ 
and  naming  three  other  shareholders  as  parties,  stating  that  thej 
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It  is,  in  substanoe,  alleged,  as  we  ooostrue  the  complaint,  that  the 
defendants  designed,  by  the  fraadalent  acts  enumerated,  to  de- 
ceive the  public  generally,  and  induce  a  general  belief  that  a  pur- 
chase of  the  stock  would  be  a  safe  investment,  and  that  by  such 
means  they  did  fraudulently  produce  this  general  belief,  and  caus- 
ed the  plaintiff  to  believe  it,  and  that,  by  these  fraudulent  acts, 
they  induced  the  plaintiff  to  purchase. 

There  is,  in  substance,  no  difference  between  an  averment,  that 
by  means  of  certain  specified  frauds  of  the  defendants,  the  plain- 
tiff was  induced  to  and  did  purchase,  and  an  averment  that  the 
defendants,  by  means  of  the  same  frauds,  induced  the  plaintiff  to 
buy  the  same  stock. 

In  Gerhard  v.  Bates,  (20  Eng.  Law  and  Eq.  E.  186,  S.  C.  2  El- 
lis &  Bl.  476,)  the  averment^  by  which  it  was  held  that  the  wrong 
and  th&  loss  were  concatenated  as  cause  and  effect,  was  in  these 
words,  viz. :  "  that  the  defendants,  by  means  of  the  said  fisilse, 
fraudulent,  and  deceitful  representations,  wrongfully  and  fraudu- 
lently induced  the  plaintiff  to  become  the  purchaser  and  bearer 
of  2600  of  the  said  12,000  shares,  at  12^.  M.  a  share,  etc" 

It  was  not,  in  terms,  alleged,  that  the  defendant  made  any  of 
the  fraudulent  representations  to  the  pl^ntiff)  directly,  or  had  any 
communication  with  him,  in  respect  to  such  purchase,  before  it 
was  made. 

We  think,  that  an  allegation  that,  "  by  means  of  the  said  frJse, 
fraudulent,  and  deceitful  representations  of  the  said  defendants, 
the  plaintiff  was  wrongfully  and  fraudulently  induced  to  become 
the  purchaser  and  bearer  of  2500  of  the  said  12,000  shares,  at 
125.  6d.  a  share,  etc.,"  would  not  mean  less,  or  be  less  effective  on 
a  general  demurrer  to  a  complaint  or  declaration,  than  an  allega- 
tion in  the  form  of  that  contained  in  the  declaration  in  Oerhardy. 
Bates. 

The  complaint  before  us  is,  that  the  defendants  practised  cer- 
tain frauds  to  induce  the  public  generally  to  believe  certain 
things,  that  by  means  of  these  frauds  of  the  defendants,  the  pub- 
lic generally,  and  the  plaintiff  in  particular,  did  believe  these 
things ;  and  that  so  believing  and  relying  on  these  things  being 
as  the  defendants  had  fraudulently  represented,  and  because  they 
had  represented  them  to  be  so,  the  plaintiff  bought,  and  that  by 
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means  of  these  frauds  of  the  defendants,  the  plaintiff  has  sustained 
damage. 

This,  as  it  seems  to  us,  is  saying  that  the  defendants,  by  the 
frauds  enumerated,  have  fraudulently  induced  the  plaintiff  to 
purchase  stock,  and  that  by  such  fraud  they  have  subjected  him 
to  damage. 

The  complaint  details  the  artifices  employed  to  deceive,  and 
connects  the  fraud  of  the  defendants  and  the  damage  to  the  plain- 
tiff, as  cause  and  effect 

Although  the  Code  does  not  give  a  right  of  action  upon  any 
given  state  of  facts  which  would  not  create  one  before  it  was  en- 
acted, still  no  artificial  or  technical  phraseology  need  be  employed 
in  stating  the  facts  claimed  to  constitute  a  cause  of  action.  There 
are  now  no  rules  by  which  the  sufficiency  of  a  pleading  is  to  be 
determined,  except  those  presented  by  the  Code  itself,  §  140. 
A  complaint,  to  be  sufficient,  must  contain  a  concise  statement  of 
facts,  constituting  a  cause  of  action,  §  142.  Whether  those 
stated  constitute  one,  is  to  be  determined  by  applying  to  them 
established  principles  of  law.  In  construing  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  must  be  liberally, 
and  not  technically,  construed,  and  must  be  construed  with  a 
view  to  substantial  justice  between  the  parties,  §  159. 

The  publicly  advertised  fact,  repeated  from  time  to  time,  that 
the  shareholders  were  entitled  to  dividends  of  money  out  of  the 
profits  of  the  said  company's  business,  and  some  other  acts  enu- 
merated in  the  complaint,  as  having  been  done  by  the  defendants, 
were  continuing  representations  to  the  public,  and  amounted  to 
representations  to  any  and  every  person,  who  might  be  thereby  in- 
duced to  purchase  shares,  if  so  advertised  with  intent  to  deceive 
ai^d  defraud  the  public  generally. 

When  a  bubble  company  is  formed  with  the  fraudulent  intent 
of  its  managers,  to  induce  a  general  belief  that  its  stock  is  of,  at 
least,  its  par  value,  and  that,  in  prosecuting  the  business  for  which 
it  was  professedly  organized,  it  is  making  money,  and  so  much 
money  as  to  enable  the  shareholders  to  declare  successive  divi- 
dends out  of  the  profits  every  two  months,  and  this  fraud  is  prao 
tised  to  give  to  the  stock  a  market  value,  and  to  induce  the  pub- 
lie  generally  to  seek  it  and  purchase  it  as  an  investment — and  the 
firaud  is  successful,  and  produces  the  results  contemplated  and  in- 
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by  the  defendant,  inducing  the  plaintiff  to  purchase,  and  being 
£dse  and  fraudulent,  was  enough. 

In  the  course  of  the  argument,  Justice  Coleridge  said : — "  It  is 
a  continuing  representation  to  the  public,  and  amounts  to  a  repre- 
sentation to  whomsoever  shall  hold  shares." 

See,  also,  The  National  Exchange  Company  y.  Drew^  in  the 
House  of  Lords,  (32  Eng.  L.  k  £q.  10.) 

The  proposition  of  the  defendant's  counsel,  that  the  action  can 
only  exist,  if  at  all,  in  &yor  of  one  to  whom  the  false  and  fraud- 
ulent statement  has  been  directly  made,  and  his  reasoning  to  sup- 
port it,  is  similar  to  that  of  Justice  Selden,  in  the  Farmer^  and 
Mechanicff  Bank  v.  The  Butchers*  and  Drovers^  Bank,  (Court  of 
Appeals,  December,  1857.*)  He  cites  the  cases  of  Orani  y.  Nor- 
way,  (10  Com.  B.  R.  665 ;)  Coleman  y.  Ridies,  (29  Eng.  L.  k  Eq, 
828,)  and  The  Mechanics*  Bank  y.  The  New  York  and  New  Haven 
Railroad  Co.,  (3  Kern.  699.)  He  says :  "  they  are  plainly  distin- 
guishable from  the  case  before  the  Court.  In  neither  of  these 
cases  was  the  document  upon  which  the  question  arose,  n^otiable. 
It  was  sought  there  to  make  the  principal  responsible  for  a  £sJse  re- 
presentation of  the  agent — ^not  responsible  to  the  person  to  whom 
the  representation  was  made,  but  to  one  with  whom  the  agent 
had  no  dealings,  and  to  whom  he  had  made  no  representation." 

But  a  great  distinction  exists  between  the  present  case  and  that 
of  the  New  Hayen  Railroad  Company,  or  that  of  the  Farmers' 
and  Mechanics'  Bank,  connected  with  the  question  of  a  transferred 
responsibility.  In  each  of  these  cases  the  directors  of  the  com- 
panies were  wholly  innocent ;  they  were  themselyes  the  yictims 
of  a  misplaced  confidence.  But  here  the  instrument  sent  forth  by 
the  directors  is  framed  by  themselyes :  if  it  was  false,  the  fidse- 
hood  is  their  own,  and  the  imposition  it  produces  must  be  treated 
as  the  result  of  their  own  deceptiye  practices. 

Chrani  y.  Norway^  commented  upon  by  the  learned  Justice,  is  fully 
stated  by  Justice  Bosworth  and  Justice  Comstock,  in  the  New 
Hayen  R  B.  case.  There,  the  immediate  holder  of  a  bill  of  lading 
had  no  right  of  action,  the  goods  not  being  put  on  board  the  yesseL 
The  master,  as  agent  of  the  owners,  had  not  conferred  any  right 
of  action  upon  the  party  to  whom  he  gaye  the  false  bill  of  lading. 

•  16  N.  Y.  Bep.  12tf. 
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So,  in  Coleman  y.  Riches^  (29  Eng.  L.  and  Eq.  823,)  the  false 
receipt  was  given  by  Bond,  the  agent  of  the  defendant  to  Lewis, 
and  Lewis  obtained  money  on  it  from  the  plaintiff.  It  was  a 
receipt  given  by  the  keeper  of  the  defendant's  wharf,  when  the 
goods  had  not  been  received ;  and  the  plaintiff  was  defeated. 

It  is  true  Willianos,  Justice,  said :  Suppose  Siches  himself  had 
given  the  fraudulent  receipt,  would  that  have  constituted  a  repre- 
sentation by  Riches  to  Coleman  ? 

This  seems  to  me  the  nearest  approach  to  the  proposition,  that 
the  false  representation  of  the  principal  himself  to  one  party  who 
tould  support  an  action,  is  unavailing  in  favor  of  another  to  whom 
that  party  has  transferred  fully  the  subject-matter  of  the  action,  in 
respect  to  which  the  representation  was  made. 

But,  as  I  understand  the  opinion  of  the  Court,  this  suggestion  is 
contradicted.  The  Court  say :  There  was  no  evidence  from  which 
it  could  be  inferred,  as  'between  Coleman  and  Biches,  (plaintiff 
and  defendant,)  that  Riches  agreed  to  give  the  vendee  of  com 
vouchers  of  the  delivery  on  which  the  vendee  should  act.  Had 
there  been  such  an  agreement,  it  would  have  made  the  case  very 
different,  because  Riches  then  wotdd  have  undertaken  to  deliver 
vouchers  to  Coleman,  and  to  employ  proper  persons  to  give 
such  vouchers  to  him.  But  there  is  no  evidence  of  any  thing  of 
the  kind. 

At  any  rate,  I  have  come  to  the  conclusion,  that  when  a  party 
projects  and  publicly  promulgates  the  scheme  of  a  joint-stock 
company ;  when  he  causes  the  usual  books  to  be  opened,  and 
allows  or  causes  the  inscription  of  a  person  as  an  owner  of  an 
interest  to  a  definite  amount  and  value  therein  which  is  false 
within  his  own  knowledge;  when  he  embodies  such  false  state- 
ments in  a  certificate  of  this  right,  directly  issued,  and  of  the  same 
effect  as  if  signed  by  himself;  when  he  accompanies  that  certificate 
by  a  written  power,  authorizing  a  transfer  at  large,  by  the  party 
to  whom  he  has  given  the  certificate ;  when  that  representation 
induces  an  innocent  person  to  advance  his  money :  the  defendant's 
own  individual  act  has'  created  the  privity  of  contract  which  the 
cases  referred  to  appear  to  demand,  and  he  must  be  held  responsi- 
ble to  any  one  who  has  been  deceived. 

The  representation  was  publicly  addressed  by  the  defendants  to 
all ;  was  intended  to  influence  all  who  should  become  apprised  of 
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it;  did  exercise  an  influence  upon  the  plainti£^  one  of  the  maas 
addressed:  that  influence  has  resulted  in  his  damage;  and  the 
fact  embodied  in  the  representation  must  be  treated,  for  the  present^ 
as  untrue,  and  as  meant  to  deceive. 

We  all  agree  that  the  order  should  be  afBimed,  with  ooelB. 

Order  affirmed  aooordinglj. 
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Albert  Stobxr  and  Eben  S.  Stsphxnson,  Flaintifis  and  Ap- 
pellants,  v.  Charles  S.  Coe,  Defendant  and  Bespondent 

1.  Od  A  bUl  filed  to  reeover  back  McnriilM  pledged  for  alleged  nrarioiu  loans.  If 
all  the  eqnltiea  alleged  in  tba  bill  are  fully  met  and  denied  by  the  answer,  and 
the  defendant  Ib  fhlly  solvent  and  of  sufficient  respondbility  to  answer  to  all 
claims  the  plaintiffs  may  establish,  an 'injunction  granted,  ex  parte,  to  restrain 
the  eollection  or  disposition  of  the  securities,  should  be  wholly  dissolved. 

8.  Bat  the  answer  is  not  neeessarily  to  be  taken  to  meet  and  oTereome  the  allega- 
tions in  the  complaint^  merely  because  it  is  eouched  in  such  terms  of  denial  and 
explanation  of  apparently  usurious  transactions,  as  if  true  in  their  proper  and 
just  meaning  would  show  that  there  was  no  usury.  When  the  denials  and 
explanations  are  ihemselTCS  such  as  to  leave  great  suspicion  that  they  are  un- 
true or  evasive^  or^  that  under  eorer  of  words  detoribing  oommisnona  and  pay- 
ment for  services^  usurious  esaedons  have  been  made  by  the  defendant,  the  in- 
junction should  be  continued  to  the  heating 

8.  A  voluntary  payment  of  a  mere  gratuity  by  the  borrower  to  the  lender,  on  the 
return  of  a  sum  of  money  legally  loaned,  does  not  necessarily  make  the  next 
loan  between  the  same  parties  usurious,  nor  raise  a  presumption  that  it  is  sa 
But  a  long  series  of  succMdve  loans  running  through  a  period  of  fifteen  months 
or  upwards,  and  an  invariable  payment  of  large  premiums  on  the  return  of  the 
money  or  renewal  of  the  period  of  credit,  is  so  suspicious  as  to  raise  a  presump- 
tion, that  both  parties  understood  that  the  payment  of  an  exorbitant  sum  was 
the  condition  of  the  suocessivc  loan^ 

4b  The  statement  in  the  answer,  that  large  premiums  which  were  paid  to  the  de- 
fendant, were  for  "  extra  trouble,"  either  in  lending  the  defendant's  own  money, 
or  in  buying  the  borrowers^  note,  is  of  no  weight  in  rebutting  the  charge  of 
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osary,  xiii1«m  the  answer  shows  the  partiealan  so  as  to  exhibit  an  actual  and 
homafidt  saeiifiee  of  time,  money,  or  property,  for  the  borrower's  benefit 

6.  It  is  competent  to  show,  that  an  asngnment  of  judgments  against  third  partae8» 
made  by  the  borrower  to  the  lender,  was  made  and  received  as  security  for 
loans,  although  mch  assignment  is  absolute  in  form.  And  the  truth  of  allega- 
tions in  the  answer  of  the  defendant,  that  snch  assignment  was  aboolote  in  &et» 
and  on  a  purchase  of  the  Judgments,  will  be  discredited  where  the  whole  tiana- 
actioD  u  such  as  to  render  that  statement  highly  improbable. 

6.  Where  it  is  manifest  that  the  plaintiffs  may  suffer  loss  by  permitting  the  defen- 
dant to  collect  the  moneys  due  upon  securities  held  for  loans^  which  are  alleged 
to  be  usurious,  the  Court,  if  they  deem  the  answer  insuffident  to  overcome  the 
equities  in  the  complaint,  should  restrain  such  collection,  although  it  may  ap> 
pear  that  the  money,  if  collected,  would,  be  entirely  safe  in  the  hands  of  the 
defendant 

(Before  Dukb,  Gh.  J.,  Boswobth,  Hoftm an,  Sxxmson  and  Woodbuif,  J.  J.) 
Heard,  October,  ;  decided,  October  81st,  1867. 


This  case  came  before  the  Court,  in  General  Term,  on  appeal 
from  an  order  modifying  an  injunction. 

.  The  plaintifiGs  filed  their  complaint,  alleging,  that  from  the  month 
of  November,  1865,  to  December,  1856,  they  had  been  in  the 
constant  habit  of  borrowing  sums  of  money  from  the  defendant, 
such  loans,  or  extensions,  of  some  of  them,  taking  place  in  every 
month,  and  that  each  and  every  of  the  said  loans  were  made 
upon  usury,  and  that  the  defendant,  on  the  11th  of  December, 
1856,  claimed  a  balance  upon  one  of  sueh  usurious 'loans  of 
$14,200,  and  held  the  plaintiff's  note  for  thkt  amount,  and  claimed 
a  balance  of  $4000  upon  another  usurious  loan,  and  that  he  held 
various  bonds  and  stocks  as  collateral  security. 

The  complaint  then  alleges,  that  the  defendant  lent  them  some 
further  sums  upon  usury,  and  received  an  assignment  of  certain 
two  judgments  belonging  to  the  plaintiff  against  The  High  Shoals 
Mining  Company ;  one  for  $6166.70,  and  the  other  $21,045.02 ; 
as  collateral  security.  That  the  plaintiffs  are  stockholders  in  the 
said  company,  and  largely  interested  to  sustain  it  and  prevent  a 
sacrifice  of  its  property  by  a  forced  sale,  or  violent  and  speedy  en- 
forcement of  the  judgments. 

It  then  further  alleges  subsequent  payments  to  the  defendant  on 
account,  the  giving  of  notes  in  renewal,  exorbitant  charges  by  the 
defendant  under  the  name  of  commissions,  or  for  "  extra  trouble ;" 
that  all  the  loans  for  which  the  said  collateral  securities  were  spe- 
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cifically  pledged^  have  been  repaid  with  the  usurious  interest  there 
on ;  that  the  plaintiff  have  demanded  a  return  of  the  various  se- 
curities, but  defendant  refhses  to  return  them,  and  has  offered 
them,  together  with  the  said  judgments,  for  sale;  and  that  he  claims 
that  he  has  purchased  the  judgments,  and  holds  them  by  an  ab* 
solute  transfer,  and  threatens  to  proceed  to  collect  them  without 
delay,  or  sell  them  as  he  shall  find  for  his  interest 

The  complaint  prays  for  a  surrender  of  the  usurious  notes  made 
by  the  plaintiffs — a  return  of  the  bonds  and  stocks,  and  an  assign- 
ment of  the  judgments  against  the  High  Shoals  Mining  Company, 
held  by  the  defendant  as  security,  as  above  stated.  And  prays, 
also,  an  injunction  to  restrain  the  defendant  from  selling,  assign- 
ing, or  in  any  manner  disposing  of  the  notes,  judgments,  bonds, 
stocks,  etc.,  and  from  collecting  the  judgments,  and  for  a  receiver. 

A  temporary  injunction,  or  order,  in  the  nature  of  an  injunc- 
tion, was  granted,  ex  parte,  according  to  the  prayer  of  the  com- 
plaint, which,  upon  the  coming  in  of  the  answer,  and  a  hearing  of 
the  parties,  w^  modified  so  as  to  permit  the  defendant  to  proceed 
to  collect  and  enforce  the  said  judgments. 

The  opinion  of  the  Court  states,  with  sufficient  particularity,  the 
substance  of  the  answer  bearing  upon  the  question,  whether  the 
injunction  should  have  been  continued. 

The  plaintiffs  appealed  from  the  order,  in  so  far  as  it  modified 
the  previous  injunction. 

ff.  A.  Cram,  for  the  plaintifife,  appellants,  insisted  that  the  equity 
of  the  case  made  by  the  complaint,  was  not  met  by  the  defend- 
ant's answer,  and  that  the  injunction  should  have  been  continued 
in  full  force. 

That  to  suffer  the  defendant  to  collect  or  enforce  the  judg- 
ments, would  be  destructive  of  the  company  and  its  property,  de- 
stroy all  hope  of  the  ultimate  collection  of  the  judgments  in  full, 
injure  the  plaintiff  as  large  stockholders,  and,  as  alleged,. leave 
them,  also,  personally  liable  for  the  debts  of  such  company. 

Hoffman  and  Pirssan  for  the  defendant  insisted  that  the  whole 
equity  of  the  complaint  was  denied  by  the  answer,  and  that  the 
injunction  should  have  been  wholly  dissolved. 
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By  the  C5oubt.  Woodruff,  J. — ^The  complaint  in  this  case 
shows,  we  think,  a  very  clear  case  for  relief,  and  entitling  the 
plaintiffs  to  the  interposition  of  the  Court,  to  restrain  the  defend- 
ant from  using  the  securities  in  his  hands,  upon  the  ground  that 
the  transactions  between  him  and  the  plaintiff  are  usurious  and 
void.  If  the  facts  stated  bj  the  plainti&  are  true,  the  defendant's 
exactions  were  singularly  exorbitant  and  oppressive. 

This  case,  made  bj  the  complaint,  the  defendant  seeks,  bj  his 
answer,  to  rebut ;  and  if  he  has  fully  met  the  charges  of  the  plain- 
tiffs, so  that  the  case  stands  before  us  upon  an  equal  balance  of 
the  evidence,  or  upon  the  oath  of  the  plaintiffs,  fully  met,  and  op- 
posed by  the  oath  of  the  defendant,  then  we  think  the  plaintifis 
have  no  reason  to  complain  of  the  modification  of  the  injunction. 
Nor  in  such  case,  should  we  have  deemed  it  erroneous  to  dissolve 
the  injunction  altogether,  especially  since  there  is  no  pretence  in 
the  complaint,  that  the  defendant  is  insolvent,  or  not  fully  able  to 
meet  any  responsibility  the  plaintiff  may  be  able  to  charge  upon 
him  by  the  final  judgment,  if  rendered  herein  in  their  &vor. 
The  case,  in  this  aspect,  would  stand  upon  the  ground,  that  all 
the  equities  of  the  bill  were  fully  met  and  denied  by  the  answer, 
and  by  a  defendant  fully  solvent,  and  of  sufficient  responsibility 
to  answer  to  all  claims  the  plaintifis  may  establish. 

It  is,  however,  quite  apparent,  that  the  order  appealed  from 
did  not  proceed  upon  this  ground ;  it  contemplates  the  continued 
control  of  the  Court  over  the  securities  in  the  defendant's  hands 
pendente  Ute,  while  it  permits  him  to  proceed  to  collect  the  judg- 
ments which  it  is  the  purpose  of  the  complaint  to  reach  and  re- 
cover back. 

With  the  apparent  conclusion  of  the  Justice,  at  Special  Term, 
that  the  answer  does  not  fully  meet  and  disprove  the  allegations 
of  the  complaint,  we  concur. 

The  fact  of  the  payment  of  very  large  sums  by  the  plaintiffs,  in 
consideration  of  the  moneys  loaned,  or  as  a  compensation  to  the 
defendant  for  having  furnished  to  them  the  money,  is  admitted. 
These  sums  very  greatly  exceed  the  legal  rate  of  interest 

The  explanation  given  by  the  defendant  is,  in  respect  to  very 
many  of  the  payments,  that  they  were  not  made  in  pursuance  of 
any  agreement  made  at  the  time  of  the  respective  loans,  nor  at 
any  time  previous  thereto ;  but  were  paid  to  the  defendant  by  the 
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plaintifl&j  voluntarily,  at  the  time  of  refunding  the  respective 
loans,  as  a  mere  gratuity  for  his  extra  trouble  in  procuring  said 
loans. 

In  respect  to  others,  the  explanation  is,  that  the  premiums  were 
paid  voluntarily,  as  a  mere  gratuity,  without  suggesting  that  the 
idea  of  "extra  trouble"  entered  into  the  consideration  of  the 
pa-ties. 

In  respect  to  others,  it  is  said  that  the  premium  was  paid  to  the 
defendant  upon  his  purchasing  from  the  plaintiff  their  own  notes, 
as  a  •commission  for  his  "  extra  trouble"  in  procuring  the  money 
to  en&ble  himself  to  make  such  purchase. 

We  have,  then,  some  fifty  transactions,  in  which  the  plaintifib 
were,  ia  fact,  borrowers,  and  the  defendant,  in  substance,  and  in 
most  cases  in  form,  the  lender,  running  through  a  period  of  about 
15  months,  in  which  very  large  premiums  were  confessedly  paid 
by  the  plaintiffs,  over  and  above  legal  interest. 

We  think  it  was  the  part  of  the  defendant,  if  these  transactions 
were  susceptible  of  explanation,  to  have  shown  their  legality  by 
something  more  specific  than  the  vague  generalities  by  which  the 
answer  seeks  to  defend  them. 

It  is  true,  that  a  voluntary  payment  of  a  mere  gratuity  by  a 
borrower  to  the  lender,  on  returning  a  sum  legally  borrowed, 
does  not  necessarily  make  the  next  loan  between  the  same  parties 
usurious,  nor  raise  a  presumption  that  it  is  so ;  but  a  long  series 
of  successive  loans,  and  an  invariable  payment  of  large  premiums 
on  the  return  of  the  money,  or  renewal  of  the  period  of  credit 
therefor,  has,  at  least^  a  very  suspicious  appearance,  which  the 
suggestion  of  a  gratuity  does  not  remove.  The  reception  of 
gratuities  by  the  lender  from  the  borrower,  in  such  cases,  may  be 
adopting  a  legal  term  to  express  what  both  parties  perfectly  un- 
derstand to  be  a  most  exorbitant  exaction,  and,  in  truth,  a  condi- 
tion of  the  continuance  of  favors  which  succeed  each  other  as  &st 
as  the  "gratuity,"  so-called,  is  bestowed. 

Such  is,  to  our  minds,  upon  a  review  of  the  complaint  and 
answer,  the  nature  of  the  transactions  in  question. 

As  to  the  idea,  suggested  in  some  cases,  that  the  premium  was 
for  extra  trouble,  it  must  suffice  to  say,  that  if  a  lender  may,  in 
any  case,  charge  more  than  legal  interest  for  lending  his  own 
money,  or  for  buying  of  the  borrower  the  borrower's  own  note^ 
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(upon  which  qaestion  it  is  unnecessary  to  speak  decisively  here,) 
the  lender  must^  at  least,  show  the  facts  and  circumstanoes  with 
sufficient  particularity  to  enable  the  Court  to  -see  that  there  was 
some  just  and  reasonable  ground  for  such  a  charge,  and  some 
actual  trouble  taken,  or  service  rendered,  or  sacrifice  made :  el^ 
the  C!ourt  will  be  left  to  the  probable  inference,  that,  under  cir- 
cumstances like  the  present,  it  was,  in  truth,  a  mere  cover,  caVed 
by  the  name  of  compensation  for  '*  extra  trouble,"  when  no  actual 
service  was  in  fact  rendered. 

It  is  safe  to  say,  that  if  any  such  charge  can  be  permitted  in 
any  case,  it  can  only  be  on  clear  allegation  and  proof  of  the  actual 
and  honafde  sacrifice  of  time,  money,  or  property,  for  the  benefit 
of  the  borrower,  or  for  his  accommodation. 

The  answer  does  not,  we  think,  satisfactorily  show  this. 

Without  discussing  the  other  particulars  further,  enough  has 
been  said  to  indicate  our  yiew  of  the  effect  of  the  answer,  in 
reference  to  the  matters  contained  in  the  account  annexed  to  the 
complaint 

In  req>ect  to  the  judgments  assigned,  or  Caused  by  the  plaintiff 
to  be  assigned,  to  the  defendant,  he  insists  that  he  holds  them  by 
absolute  purchase,  having  only  given  to  them  the  privilege  of  re- 
purchasing them  within  a  limited  time. 

If  we  were  bound  to  take  the  language  of  the  writings  as  con- 
clusive, or  the  mere  words  of  the  defendant's  answer,  we  must 
hold  that  the  all^ations  in  the  bill,  that  the  defendant  took  the 
assignments  as  security  merely,  were  overcome.  We  do  not  so 
understand  our  duty.  Parties  seldom  express  in  terms  their 
design  to  secure  to  themselves  an  advantage,  which  they  know  to 
be  illegal ;  and  in  weighing  the  proper  effect  of  the  answer,  we 
may,  and  ought^  to  look  at  all  the  circumstances,  and  consider  as 
well  what  is  alleged  and  what  is  denied,  as  also  what  is  probable. 

The  plaintiffis  had  long  been  borrowers  from  this  defendant 
They  had  been  long  and  continuously  paying  him,  for  the  loans 
received,  large  amounts  exceeding  legal  interest  In  this  state  of 
things,  they  were  anxious  to  purchase  a  judgment  &om  Mr. 
Hilton,  amounting  to  $6166.70,  the  immediate  enforcement  of 
which  might  operate  greatly  to  their  prejudice ;  they  had  negoti- 
ated a  purchase,  and  had  paid  therefor  all  the  purchase-money 
except.$2890.18.    The  defendant  consented  to  advance  this,  and 
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now  claims  that  the  real  understanding  was,  that  for  so  doing  he 
was  to  be  deemed  an  absolute  purchaser,  and  entitled  to  collect 
"and  retain  the  whole  sum  of  $6166.70,  although  the  plaintiffi 
themselves  were,  as  stockholders,  liable  for  the  amount. 

And  further  than  this,  the  claim  of  the  defendant  is,  that  for 
advancing  a  further  sum  of  $2726.57,  he  was  to  be  deemed  an 
absolute  purchaser  of  the  plain tifl&'  judgment  for  over  $21,000, 
(embracing  the  amount  of  the  first  judgment,)  subject  to  no  other 
condition  than  that  the  plaintiff  might  become  re-purchasers,  bj 
re-paying,  within  80  days,  the  two  sums  of  $2890.13  and  $2726.67, 
and  one  of  the  before-mentioned  usurious  loans  of  $4000,  amount- 
ing to  $9616.70,  together  with  a  premium  or  profit  thereon  of 
over  $8600,  for  the  favor  thus  extended  to  the  plainti£b. 

The  relation  of  the  parties  in  the  previous  transactions,  the 
known  need  of  the  plaintiffs,  the  significant  fact,  that  the  defend- 
ant treated  the  plaintiffs  as  debtors,  by  taking  their  note  for  the 
amount  of  the  defendant's  advances,  with  the  premium  aforesaid, 
seem  to  us  to  indicate  that,  in  this  transaction  the  plaintiff  were 
borrowers  merely,  with  a  degree  of  probability,  at  least,  not  suffi- 
ciently explained  by  the  suggestion  in  the  defendant's  answer, 
that  the  note  was  taken  as  a  memorandum,  and  not  with  intent  to 
enforce  it 

And  this  view  is  further  supported,  by  the  admitted  fact,  that 
when  the  thirty  days  expired,  the  plaintiffs,  seeking  a  further  ex- 
tension for  thirty  days,  were  required  to  give  their  note  for  $10,000, 
although  they  had  paid  $7000,  thus  adding  about  $4000  to  the 
exorbitant  premiums  already  re^rved  to  the  defendant.  Indeed, 
it  is  apparent,  that  the  defendant  has  been  reimbursed  all,  and 
even  more,  than  he  has  advanced  upon  the  judgments,  and'yet 
holds  the  plaintiff's  note  for  $10,000,  for  which  these  extravagant 
premiums,  to  the  extent  of,  at  least,  $6000,  constitute  the  con- 
sideration. The  remaining  $4000  being  alleged  to  be  one  of  the 
previous  loans,  already  above  referred  to,  upon,  or  for  which 
premiums  were  charged,  exceeding  the  legal  rate  of  interest 

We  are  not  satisfi^,  that  the  account  of  the  transaction,  by  the 
defendant,  is  so  credible,  that  upon  the  mere  answer,  the  injunc- 
tion should  be  denied.  By  whatever  name  the  parties  may  have, 
in  form,  denominated  the  transactions,  they  savor  strongly  of  de* 
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yices  to  secure  to  the  defendant  large  premiums  on  what  the  par- 
ties, in  fact,  intended  as  loans  of  money. 

Under  these  views,  it  is  quite  apparent,  that  the  defendant's 
answer  has  not  so  fully  met  and  answered  the  complaint,  that  the 
injunction  should  have  been  dissolved;  and  such,  we  think,  must 
Luve  been  the  view  of  the  Court,  at  Special  Term,  in  refusing  to 
dissolve  the  injunction. 

But  the  Court  did  modify  the  injunction,  so  &r  as  to  permit 
the  defendant  to  proceed  to  collect  and  enforce  the  judgments. 
We  think  this  modification  was  made  without  considering  the 
peculiar  relation  of  the  plaintiffs  to  the  company  against  whom 
the  judgments  were  recovered ;  for  it  is,  we  think,  clear,  that^  if 
the  plaintiffs  have  made  a  case  for  an  injunction,  which  is  not 
overcome  by  the  defendant,  then  the  modification  should  no  more 
have  been  made  than  a  dissolution  ordered,  if  it  is  apparent,  that 
the  modification  will  expose  the  plaintiffs  to  the  veiy  injury 
which  it  is  the  object  of  the  action  to  prevent 

The  judgments  are  recovered  against  the  High  Shoals  Mining 
Company.  That  company  is  alleged  to  be  under  present  embar- 
rassments, which  would  force  it  into  insolvency,  and  sacrifice  its 
property,  if  the  judgments  should  be  immediately  enforced 
against  them,  and  as  we  can  readily  perceive,  such  enforcement 
might  render  the  ultimate  collection  of  the  debts  impracticable— 
at  all  events,  the  plaintiflEs,  if  they  establish  their  title  to  the  re- 
lief sought,  are  most  interested  -in  that  matter,  and  they  desire 
that  the  judgments  be  not  now  enforced. 

Again,  the  plaintiffii  are  large  stockholders  in  that  company, 
and  ate  in  that  manner  greatly  interested  in  sustaining  the  com* 
pany,  and  preventing  a  sacrifice  of  its  property.  In  this  view, 
they  are  largely  interested  in  restraining  the  immediate  enforce- 
ment of  the  judgments,  and  although,  as  between  them  and  the 
company,  or  its  other  stockholders,  they  would  have  a  right  to 
enforce  the  judgments  at  once,  the  plainti&  have,  (if  entitled  to 
the  relief  sought,)  a  clear  right  to  consider,  and  determine  for 
themselves,  how  their  interests,  as  creditors,  can  be  best  harmonized 
with  their  interests  as  stockholders,  and  manage  and  control  the 
judgments  accordingly. 

But  still  further  and  more  conclusively,  it  is  alleged  that  the 
plaintiff  as  stockholders  in  the  company,  are  liable  for  its  debts. 
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Under  such  a  responsibility,  the  control  of  these  judgments  and 
the  preservation  of  the  company  from  final  insolvency,  may  be 
of  very  great  moment  to  the  plaintiff. 

If  it  were  a  matter  of  indifference  to  the  plainti£b,  whether  the 
money  was  or  was  not  immediately  collected,  or,  if  both  plain- 
tif&  and  defendant  were  alike  interested,  that  the  money  should 
be  collected,  if  possible,  from  the  judgment  debtor,  then  there 
would  be  obvious  propriety  in  suffering  the  judgments  to  be  en* 
forced,  and  the  defendant  not  being  insolvent,  it  would  be  proper 
to  suffer  him  to  proceed  with  the  collection.  But  the  oonsidera* 
tions  above  suggested,  show  that  protection  of  the  interest  of  the 
plaintifia  will  not  be  so  attained — to  permit  the  defendant  to  pro- 
ceed, is  to  defeat  one  of  the  principal  objects  of  the  action. 

We  conclude,  therefore,  that  the  order  modifying  the  injunc- 
tion should  be  reversed,  and  the  injunction  be  reinstated. 

The  costs  of  this  appeal  must  abide  the  event  of  the  suit 


JoBB  M.  Mora,  and  another,  Appellants,  v.  Denkis  A.  MoObxdt, 

and  another,  Bespondents. 

1.  An  order,  r«qiiiriDg  the  plaintiff  to  prodnee,  or  giro  eofdea  o(  ptpcn,  to  entiUe 
the  defendant  to  answer  the  eomplaint,  will  not  be  made  wfaea  It  if  nMidfeat 
that  the  defendant  haa  no  defence,  which  he  cannot  set  np  in  dae  le|0id  iom,  to 
raise  the  proper  issues,  without  the  aid  of  such  pftpem 

2.  DiMOTery  may  be  ordered,  to  assist  the  defendant  to  Acts,  without  which  he 
cannot  frame  an  answer  which  wOl  ]»oteet  his  rights  in  the  action  itsdf ;  but 
the  object  for  which  disooTcry  will  be  ordered,  is  not  to  preTtnt  a  defendtnt 
from  answering  untruthfully. 

8.  It  may  be  very  much  dedred  by  a  defendant  to  know,  before  he  answer^  what 
facts  the  plaintiff  may  be  able  to  proTc,  and  what  admissions  or  cTldence,  state* 
mente  and  accounts  rendered  by  him  to  the  plaintiff  may  eontain ;  and  ttteh 
knowledge  might,  perhaps^  serre  as  a  useful  pvceantion,  admonishlag  the  da» 
fendant  what  he  may  not,  with  safety  to  his  reputation,  ayer  or  deny;  1>at 
such  considerations  are  no  reasons  for  compelling  a  discoTcry,  to  enable  the 
defendant  to  answer. 

(Before  Bocwobtb,  BomiAir,  Slobsov,  Woonsuir,  fotd  tenotvom;  X  J.) 
Heatd,  Jan.  IMh;  deeldad,  4vk  tfd,  1868. 
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This  was  an  appeal,  bji  the  plaintiflH,  from  an  order,  requiring 
the  plainti£b  to  produoe  aoooants  and  papers,  to  enable  the  defend- 
ants to  prepare  their  answer  to  the  plaintiflfs'  comphiint 

The  allegations  on  behalf  of  the  defendants,  upon  which  their 
application  for  a  discoyeiy  was  made,  were,  in  substance,  that  the 
action  was  brought  to  reooyer  from  the  defendants  the  sum  of 
$4719.64,  which  they  had  received  for  the  plaintiff,  the  same 
being  the  proceeds  of  notes  which  the  defendants,  as  brokers,  had 
sold  or  negotiated  for  the  plaintiff  the  sum  claimed  being  a  bal- 
ance, after  a  long  series  of  heavy  transactions,  running  through  a 
period  of  several  months. 

The  defendants  all^;e  that  this  balance,  so  claimed  by  the 
plaintifGa,  is  retained  by  them,  and  is  due  to  them,  as  and  for  com- 
missions  on  their  transactions,  as  brokers  for  the  plaintiffS|  and  for 
their  services  therein. 

The  plainti£b  deny  the  legality  of  such  retention  of  the  money ; 
say  this  sum  is  over  and  above  the  defendants'  proper  commissions, 
and  is  now  set  "up  without  truth,  and  without  any  just  cause ;  and 
they  say  that  this  same  claim,  now  made,  was  once  before  made, 
and  the  same  sum  was  once  charged  in  the  account  rendered  by 
the  defendants  in  the  progress  of  the  dealings,  but  was,  on  objec- 
tion by  the  plaintifis,  struck  out  and  abandoned,  and  the  defend- 
ants' account  settled  on  a  waiver  of  any  such  claim ;  and  that  the 
dealings  of  the  parties  thereafter  continued,  until  sbortiy  before 
this  suit  was  brought ;  and  now  the  defendants  have  set  it  up, 
witiiout  any  right,  as  an  excuse  for  not  paying  over  tiie  balance 
of  moneys  in  their  hands  belonging  to  the  plaintiff. 

The  defendants  state,  that  from  time  to  time,  as  the  several 
loans  were  effected,  or  sales  of  notes  made,  they  rendered  accounts 
and  statements  of  the  transactions,  showing  the  terms  of  sale, 
their  charges  for  commissions,  and  the  net  proceeds,  of  which 
accounts  and  statements  they  have  retained  no  copies ;  and  they 
now  state,  on  the  advice  of  their  counsel,  that  it  is  necessary  that 
they  should  have  copies,  or  inspection  and  an  opportunity  to  take 
oopies,  before  they  can  safely  answer  the  complaint;  and  for  that 
production,  etc.,  tiie  motion  was  made. 

The  motion  was  heard  at  Special  Term,  before  Mr.  Justice 
Slosson,  and  an  order  made,  that  the  plaintiff  either  cause  copies 
to  l)b  rnacle  at  the  expense  of  the  defendants^  and  deliver  such 
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copies,  under  oath,  etc.,  or  deposit  such  accounts  and  statements 
with  the  clerk  of  the  C!ourty  so  that  the  defendants  may  take  , 
copies. 
From  this  order,  the  plaintiff  appealed  to  the  General  Term. 

Francis  E.  Dykera^  for  the  plaintiff  (appellants). 

Bapallo  <t  Doyle,  for  the  defendants  (respondents). 

By  the  Court.  Woodruff,  J. — The  only  object  for  which 
a  discovery  is  now  sought,  and  the  only  usefal  purpose  which  it 
is  claimed  such  discovery  would  serve,  is  to  enable  the  defendants 
to  answer  the  plaintifb*  complaint 

The  complaint  is,  that  the  defendants  have,  as  the  plainti£b' 
brokers,  received,  at  various  times,  divers  large  sums  of  money, 
being  the  proceeds  of.  the  sales  of  notes  entrusted  to  them  by  the 
plainti£&  for  sale ;  and  that,  on  the  19th  day  of  October^  1867,  the 
defendants  had  in  their  hands  a  balance,  belonging  to  the  plain- 
ti£&,  of  $4719.54,  being  proceeds  of  such  sales,  received  by  the 
defendants,  over  and  above  all  commissions  for  selling,  etc. 

The  accounts,  or  statements,  of  which  discovery  is  sought,  can 
be  material  or  useful  for  the  purpose  of  answering  the  complaint, 
only  from  their  connection  with,  or  relation  to,  the  possible  de* 
fences  which  the  defendants  may  make  to  the  claim. 

We  cannot  learn,  from  the  complaint  or  affidavits  on  which  the 
order  was  made,  nor  is  it  suggested  by  the  defendants'  counsel, 
that  there  is  any  defence  in  this  case,  unless  it  consist  of  one  or 
more  of  the  following,  viz. : — 

A  denial  that  the  money  claimed  by  the  plaintiffi  was  received 
by  the  defendants ;  a  denial  that  it  remains  in  the  defendants' 
hands ;  or,  what  may  be  equivalent,  and  perhaps  a  better  answer, 
an  averment  that  the  defendants  have  paid  it  over  to  the  plain- 
tiff; or,  lastly,  a  claim  to  set  off  the  defendants'  commissions,  or 
the  value  of  their  services  rendered  to  the  plaintifb  in  negotiating 
the  sales  mentioned. 

The  papers  sought  may,  perhaps,  be  useful  when  the  defend- 
ants come  to  prepare  for  trial ;  but  how  they  are  necesslury  to 
enable  the  defendants  to  answer  the  complaint,  is  not  apparent; 
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it  does  not  appear  from  the  papers^  and  counsel  failed  to  suggest 
any  reason,  why  it  was  deemed  necessary. 

If  the  defendants  know  or  believe  that  ihey  have  reoeiyed  the 
plaintifi'  money,  they  can  and  ought  to  admit  it  If  they  have 
not  knowledge  or  information  sufficient  to  form  a  belief,  they  are 
not  bound  to  admit  it,  but  may  state  the  want  of  such  knowledge 
and  information,  and  this  will  constitute  an  issue. 

If  they  know,  or  upon  information  believe,  that  they  have  not 
received  the  money,  ^ey  can  say  so. 

If,  having  received  it,  they  know  or  believe  that  they  have  paid 
it  over  to  the  plaintifb,  they  can  so  state. 

And,  finally,  if  they  know  or  believe  that  the  sum  claimed,  or 
any  part  of  it,  is  justly  due  to  them,  or  that  they  are  entitled  to 
retain  it  for  commissions  or  for  services,  there  is  not  the  slightest 
difficulty  in  averring  this  in  their  answer. 

It  may  possibly  be  true,  that  in  the  acoounts  and  statements 
which  the  defendants  have  rendered,  they  have  committed  them- 
selves by  what  is  tantamount  to  an  admission  that  they  have  no 
claim  to  retain  this  money  from  the  plaintiff;  or  there  may  be 
other  reasons,  appearing  in  these  statements,  which  make  the 
defendants  feel  it  to  be  dangerous  to  answer  under  oath,  lest  these 
statements  and  accounts,  rendered  by  themselves,  may  convict 
them  of  error ;  but  this  is  no  reason  for  compelling  a  discovery. 
Or  it  may  be,  that  if  the  accounts  and  statements  were  produced, 
the  defendants  would  be  satisfied  that  their  claim  could  not  be  es- 
tablished, and  so  would  not  think  it  best  to  answer  at  all ;  but  it 
is  not  with  a  view  to  any  such  result  that  a  discovery  will  be 
ordered.  l!)isoovery  may  be  ordered  to  assist  a  defendant  to  £au^ 
without  which  he  cannot  frame  an  answer,  with  safety  to  his 
rights ;  but  it  is  not  intended  to  protect  him  from  answering  un* 
truthfully,  or  to  inform  him  how  fully  he  may  have  furnished  the 
plaintiff  with  the  means  of  disproving  the  answer  which  he  may 
propose  to  interpose. 

The  papers  sought  by  the  defendants'  motion,  cannot  famish 
the  materials  for  their  answer,  though  their  examination  might  be 
a  useful  precaution,  admonishing  the  defendants  not  to  answer 
untruthfully,  if  they  were  so  inclined. 

The  order  appealed  from  must  be  reversed. 

Ordered  reversed. 
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JjLKES  S.  Sluttkb,  Bespondent^  v.  J.  Bbxcx  Sioth,  impleaded, 

etc  Appellant 

1.  Where  the  mmmoiie  in  an  action  U  ligned  by  the  firm  name  of  two  attom«7i 

who  are  in  partnership,  and  the  eomplalnt  ii  served  with  the  wunmoni^  ilgned 
with  the  iodividoal  name  of  one  of  luch  attorneys  only,  and  all  aubeeqnent     - 
notices  and  papers  in  the  action  are  signed  by  saeh  individual  name  of  tha    ' 
attorney  last  named,  the  Court  has  the  power  after  judgment  to  amend  the 
anmrnons  by  snbstitnting  the  individoal  name  of  the  attorney  lor  snoh  fixm 
namei 

2.  Where  it  becomes  necessary  to  amend  a  judgment^  and  the  judgment  reeoid  la 
the  particnUr  above  mentioned,  and  also  by  striking  out  an  award  of  oosti 
erroneoQsIy  directed,  it  is  not  proper  to  make  an  actual  obBtemtion  of  tha 
record,  or  an  erasure  of  such  parts  thereof  as  are  deemed  erroneous  or  intended  / 
to  be  amended.  It  should  be  done  by  entering  an  order  of  amendment  in  tha 
proper  order  book  kept  by  the  clerk,  and  appending  a  oopy  thereof  to  tha 
judgment  record.  It  is  also  proper  ta  mark  tiie  passages  struck  out  by  tha 
amendment  by  brackets  or  lines  of  distinction,  and  to  refer  by  an  entry  in  the 
margin  of  the  judgment  to  the  order  of  amendment  by  its  dat«;  or  the  Jodf* 
ment,  as  amended,  may  be  entered  at  length  if  the  party  so  desire. 

t.  In  an  action  for  the  recovery  of  money  only  brought  against  two  or  more  de* 
fendants  upon  an  alleged  joint  contract,  if  one  of  the  defendants  fails  to  answer, 
and  the  others  deny  the  plaintifPs  allegation,  the  pUintlif  cannot  regularly 
enter  up  judgment  against  the  one  defendant  for  the  wtnt  of  an  anawar,  and 
then  proceed  to  trial  and  judgment  against  the  other  defeadnntu 

4.  In  such  case  he  should  bring  the  cause  to  trial  as  against  all  of  the  defendants 
to  the  end  that  he  may,  upon  the  trial  of  the  issues^  have  one  assessment  of 
damages^  and  one  judgment  against  all  of  the  defendants 

0.  On  bringing  the  cause  to  trial  upon  the  issues,  he  may  have.mb  aslespsen^ 
and  may  have  such  judgment  against  the  defendant  who  does  not  answer, 
although  he  &ils  on  the  trial  of  the  issues  to  show  that  he  is  entitled  to  recover 
against  the  defendants  who  have  answered. 

e.  The  right  of  the  pUdntiff  to  sever  his  actioo,  and  take  jndgmaat  against  one  of 
two  defeodanU  severally  liable,  and  the  constructSpn  of  g|  W,  9iS«  and  SY4 
of  the  Code  considered. 

7.  Where  costs  are  allowed  to  the  plaintiff  on  an  adjustment  by  tbf  derk  to  which  . 
he  has  no  legal  right,  and  which  the  defendant  cannot  be  required  to  pay  with*  ^ 
out  a  violation  of  the  statute,  and  the  Conrt  at  Special  Term  deny  a  notiott  to 
correot  the  adjustments  an  appeal  liss  to  the  Oanernl  Tarn, 

(Before  all  the  Jusnon.) 

Heard  March  SOUi;  dedded  March  27th,  1808, 

Appeal  by  the  defendant^  Smith,  fiom  a  judgment  euteied  oa 
B.— IL  48 
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tbe  11th  of  Augnsti  1867,  and  from  an  order  amending  the  same^ 
of  the  16th  of  November,  1857. 

The  alleged  iiregalarities  and  errors  on  which  the  application 
was  made  bdow,  are  sufSdently  stated  in  the  opinion. 

&  Sanxay^  for  the  appellant 

D.  J).  Fidd,  for  respondent 

Br  THE  CouBT.  Hoffman,  J. — I^rsL  As  to  the  order  of  the 
16th  of  November,  1867. 

The  defendant^  Smith,  upon  an  affidavit  of  his  own,  and  the 
judgment-roll,  obtained  an  order  to  show  cause  why  the  judg- 
ment of  August  11th  should  not  be  vacated,  for  various  specified 
irregularities. 

Mr.  Justice  Duer  heard  the  application,  on  the  moving  and  op- 
posing papers^  and  denied  the  motion  to  vacate  the  judgment,  but 
modified  it  by  striking  out  in  fitvor  of  the  defendant  a  provision 
which  subjected  him  to  $41,  an  amount  of  certain  costs.  He  also 
allowed  an  amendment  of  the  summons,  bj  changing  the  name  of 
the  attorneys  from  Field  and  Bluyter,  to  Dudley  ^ield. 

The  application  by  this  defendant  to  the  Judge  at  Special  Term, 
was  a  recognition  of  his  authority  to  act  in  the  matter,  unless  it 
was  so  plainly  coram  nonjudice,  that  consent  could  not  give  juris- 
diction. 

This  was  not  the  case.  The  application  was  to  the  Ciourt,  to  be 
relieved  from  a  judgment^  and  to  be  let  in  to  defend  upon  the 
merits.    It  was  made  under  the  174th  section  of  the  Code. 

The  correction  of  the  summons  was  plainly  within  the  power 
of  the  Court  to  make,  and  was  properly  made. 

The  authorities  cited  as  to  amending  a  record  are  decisive 
There  is  nothing  in  the  Code  to  prevent  their  application.  (14 
John.  Bep.  219;  19  Id.  244;  17  Id.  86.) 

But  we  consider  that  the  method  of  amending  pursued  in  this 
case,  by  an  obliteration  or  erasure,  even  when  it  leaves  the  pas- 
sage legible,  is  not  the  proper  mode.  It  should  be  by  appending 
the  order  of  amendment  to  the  roll,  as  well  as  by  entering  it  in 
the  proper  book,  and  by  referring  in  the  margin  of  the  entiy  of, 
the  judgment  to  an  amendment  as  made  by  an  order  of  such  & 
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date.  The  portions  changed  or  omitted,  oonld  be  deagnated  bj 
brackets,  underscoring  or  otherwise.  Or  the  judgment  may  be 
entered  anew  as  amended. 

In  chancery,  the  register  was  sometimes  directed  to  attend  with 
the  decree,  and  make  the  alteration  in  open  court,  which  the 
Judge  countersigned  with  his  initials.  (1  Bussell's  Bep.  476 ;  1 
Swans.  678,  n.) 

No  serious  inconyenience  can  arise  in  the  present  case  from  the 
course  adopted.  Certainly  it  is  not  a  ground  for  vacating  a  judg- 
ment   But  the  practice  should  be  such  as  we  have  indicated. 

Second.  As  to  the  judgment  of  the  11th  of  August,  1867,  and 
the  appeal  therefrom,  the  only  question  of  moment  upon  this  ap» 
peal,  is  this : — 

When  there  are  seyeral  defendants  in  an  action,  and  one  does 
not  appear,  or  answer,  and  others  do  so,  may  the  judgment  at  the 
trial  be  taken  as  to  all  ?  that  is,  against  the  one  upon  his  default| 
and  as  to  the  others,  upon  the  pleadings  and  proo&  whether 
against  them,  or  in  their  fistvor  ?  And  may  this  be  done  where^ 
as  in  the  present  case,  the  claim  is  a  money  demand,  and  the  com- 
plaint is  not  sworn  to  ? 

The  defendant  contends,  that  the  jud^ent  could  only  be  taken 
against  him  under  the  246th  section  of  the  Code ;  that  it  must  be 
entered  by  the  clerk ;  that  it  cannot  be  rendered  or  directed  by 
the  Court. 

It  may  be  useful  to  advert  to  the  former  practice,  if  we  hare 
not  a  definite  rule,  prescribed  in  the  Code,  that  is  to  govern. 

In  chancery,  an  order  was  entered  taking  the  bill  as  confessed 
by  any  defendant,  as  the  complainant  became  entitled  to  the  or- 
der ;  but  this  was  only  the  foundation  of  a  decree  as  to  such  de- 
fendant, when  the  case  was  brought  on  as  to  the  others.  There 
was  no  final  decree  which  previously  determined  the  case  as  to 
him.  The  order,  taking  the  bill  as  confessed|  was  produced  at 
the  hearing,  and  recited  in  the  decree. 

Similar  to  this,  was  the  practice  at  common  law,  of  entering  a 
default  upon  affidavit  of  service  of  the  declaration  and  notice  of 
the  rule  to  plead.  A  common  rule  was  entered  in  the  clerk's  of- 
fice. It  was  the  registration  of  a  default  Then  followed,  in  or- 
dinary cases,  the  interlocutory  judgment  and  order,  that  the  joty 
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who  should  try  the  iasue  shotild  also  assess  the  damages  against 
the  de&olting  defendant 

But  I  understand  the  law  to  be,  that  except  in  cases  of  bills  of 
exchange  and  promissory  notes,  provided  for  in  the  statute  of  ISSS, 
(Sess.  Laws,  248|  §  2,)  there  cannot  be  a  separate  final  judgment 
against  one  of  seyeral  parties  sued,  nor  untQ  it  can  be  taken 
against  all.    (Sea  4  of  the  Act  of  1882 ;  Laws,  p.  489.) 

The  rule  was  stated  in  Van  Schaick  v.  TroUer  Jk  Duntij  (6  CSow. 
699,)  that  in  an  action  against  seyeral,  if  ^one  pleads  to  issue,  and 
another  suffers  judgment  by  de&ult,  damages  must  be  assessed 
against  both  at  the  same  time  by  the  jury  who  try  the  issue.  The 
judgment  by  de&ult  is  entered  as  to  the  one  bdTore  the  issue  is 
carried  down  for  triaL  Then  the  trial  proceeds  upon  the  defenoe 
as  to  one,  and  to  try  the  cause  as  to  the  other,  assessing  the  dam- 
ages as  to  both  or  one,  as  the  case  may  result 

Justice  Birdseye,  in  OoUlin  y.  Laison^  (4  Abbott,  248,)  has  ex- 
amined the  subject  with  care,  and  treats  this  as  the  setded  prac- 
tice. He  notices  the  Act  of  1833,  (ch.  271,)  dispensing  with  the 
entry  oi  an  interlocutory  judgment,  and  requiring  only  the  entry 
of  the  de&ult  for  not  pleading. 

And  Justice  Harris^  in  Bacon  y.  Chmstock,  (11  How.  Bep.  198,) 
obseryed,  that  "  the  common-law  rule  was,  that  the  judgment 
must  dispose  of  all  the  rights  of  the  parties.  There  could  not  be 
two  final  judgments  in  the  same  action.  If  the  action  was  against 
two,  and  one  of  them  made  de&ult,  while  the  other  interposed  a 
defence,  the  plaintiff  was  required  to  omit  entering  judgment 
against  the  former^  until  the  issue  with  the  latter  had  been  dete^ 
mined." 

The  principal  sections  of  the  Code  which  bear  upon  this  ques- 
tion, are  the  246th|  the  136th,  and  the  274th« 

The  judgment  which  is  proyided  for  under  the  274th  sectioD, 
is  a  judgment  after  trial,  in  either  of  the  modes  proyided  in 
chapters  2,  8,  4,  and  6,  for  the  trial  of  issues  of  &ct  or  law.  By 
that  section  judgment  may  be  giyen  for  or  against  one  or  more 
of  seyeral  d^endants ;  or  judgment  may,  in  the  discretion  of  the 
Court^  be  rendered  against  one  or  more,  and  the  suit  proceed 
against  the  others.    This  is  to  be  by  the  order  of  the  Court 

Section  246,  which  permits  a  judgment  to  be  entered  by  the 
derk,  in  an  action  on  a  contract  for  recoyery  of  money,  allows 
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it  against  the  defendants,  or  one  of  them,  in  the  cases  provided 
for  in  section  136. 

The  third  subdivision  of  section  186  applies  to  the  present 
case.  If  all  the  defendants  have  been  se^ed,  judgment  may  be 
taken  against  any  or  either  of  them  severally,  when  the  plaintiff 
would  have  been  entitled  to  judgment  against  such  defendants  or 
defendant,  if  the  action  had  been  against  them,  or  him  alone. 

We  may,  first,  observe  that  section  246  may  be  reasonably 
construed  as  permissive  only,  sanctioning  the  entry  of  judgment 
by  the  clerk,  but  not  prohibiting  the  entry  of  it  by  direction  of 
the  Court,  upon  a  trial  of  the  cause  as  to  several  defendants. 

But  again,  the  third  subdivision  of  section  136,  applies  to  a  case 
where,  on  the  pleadings  a  separate  judgment  could  be  properly 
taken,  and  the  separate  proceeding,  under  section  246,  is  in  such 
a  case  only.  Where  the  contract  is  several,  a  several  judgment 
may  be  had.  Where  it  is  joint  it  cannot  be  had,  except  under 
section  274 ;  and  this  can  only  be  after  trial. 

Such  is  the  received  construction  of  section  186.  It  was  so 
stated  by  Justice  Parker,  in  the  Meehanic^  Bank  r.  Rider^  (5 
Howard,  412 ;)  and  although  this  was  a  dissenting  opinion,  the 
case  being,  as  to  the  admissibility  of  a  co-defendant,  yet^  upon  the 
present  question,  his  view  is  unaffected  by  the  decisoh.  This  is 
made  clear  by  the  fact,  that  Justice  Harris,  who  delivered  the 
judgment  of  the  Court,  decided  the  subsequent  case  of  Bouxm  r. 
Omsiocki  (11  Howard,  197.)  He  held  that^  in  an  action  upon  a 
joint  liability  against  two  defendants,  it  was  irregular  to  enter 
judgment  against  one  who  makes  de&ult,  before  the  issues  ate 
disposed  of  as  to  another  who  defends.  He  refers  to  the  274th 
section  of  the  Code,  as  authorizing  the  Court  to  do  this. 

And  Justice  Birdseye,  in  Cadin  y.  Lawson^  before  referred  to, 
is  yery  clear  to  the  same  point  If  the  suit  is  upon  a  joint  re- 
sponsibility, the  interposition  of  a  defence  by  one  prevents  a 
judgment  against  either,  until  the  trial. 

Third.  The  remaining  point  relates  to  the  costs,  which  it  is  said, 
haye  been  taxed  at  a  sum  not  warranted  by  the  statute.  The  bill 
has  been  adjusted  at  $48. 

The  Code  has  not  provided  for  a  revision  of  the  adjustment  of  • 
oosts  made  by  the  clerk,  to  whom  the  duty  is  confided.    (6  How- 
ard, 413.)    The  practice  has  been  sanctbned  by  aathoi^ty,  of 
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bringing  the' subject  before  a  Jadge  of  the  ooort,  generally  by  a 
motion  in  the  nature  of  an  appeal,  at  Special  Tenn.  (15  Bar- 
bour, 182 ;  4  Duer,  681 ;  10  Howard,  142.) 

The  rule  appears  to  have  been,  that  an  erroneous  taxation  of 
costs  was  not  the  foundation  of  a  writ  of  error.  (Ibid.)  Yet^  in 
the  Court  of  Chancery,  an  appeal  from  the  taxation  by  a  Yioe- 
Chancellor  would  lie. 

Under  the  Code,  an  appeal  has  been  supported,  when  the  al- 
lowanoe  made  exceeded  the  amount  limited  by  the  statute,  al- 
though none  is  permitted  for  granting  or  refusing  an  allowance. 
(4  AbboU's  Bep.  98.) 

In  the  present  case,  the  question  is  brought  up  by  an  appeal,  not 
only  from  the  judgment^  but  from  an  order  which,  in  effect,  de- 
nied an  application  to  correct  the  adjustment  of  costs  which 
were  unauthorized  by  the  statute*  We  think  the  question  is 
•properly  before  the  General  Term. 

Then  as  to  the  items : — ^The  trial  fee  of  $20  is  clearly  inadmis- 
sible, (11  Howard,  602.)  The  item  of  $10  was,  also,  improperly 
allowed,  (8  Howard,  88.)  The  cause  was  not  noticed  for  trial  as 
to  this  defendant 

After  some  hesitation,  we  think,  also,  that  the  $16  for  proceed- 
ings before  notice  of  trial,  must  be  reduced  to  $10. 

The  judgment  and  order  appealed  from,  are,  in  all  respectS|  af- 
firmed, except  that  the  costs  are  to  be  reduced  to  $13.06.  No 
costs  to  either  party  upon  the  appeals. 

Order  accordingly. 


Jajcxs  C.  Willst,  Sheriff,  Plaintiff,  v.  The  Mxtbofolitak 

Insurance  Co.  Defendants. 

1.  An  tamwtt  whieh  first  dmict  all  the  aUegations  in  the  eompUioth  and  then  in 

•abaeqnent  paragraphs  admits  eertain  of  the  aTermenti^  does  not  leare  it 
doobtful  what  allegations  are  put  in  imne. 

2.  But  statements  in  an  answer  which  are  in  direet  eonfiiot  with  each  other  ought 
not  to  be  permitted  to  stand;  such 'conflict  tends  to  encumber  the  pleading! 
a&d  SMy  often  render  the  real  aatnre  of  the  defence  doabtfoL 
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t.  In  Micli  case,  the  gen«nl  denial  will  be  itniek  oat,  vnleH  the  defendant  amend% 
by  ao  modifjring  the  geneiftl  denial  that  it  ehall  not  deny  aUegalionsaftenrarda 
in  the  answer  admitted. 

(Before  WooDaurr,  J.) 

Special  Term;  April  28th,  1858. 

Motion  to  strike  out  parts  of  the  defendant's  answer,  or  to 
make  the  answer  more  definite  and  certain. 

The  alleged  defects  in  the  answer  soffidenflj  ftppear  in  the 
opinion. 

A.  Vanderpool^  for  the  plaintiff  in  support  of  the  motion. 

J.  B.  Vamum^  for  the  defendants  in  opposition. 

WooDBUTF,  J. — ^The  defendants  by  their  answer  first  deny  each 
and  every  allq;ation  in  the  complaint  contained,  and  then  proceed 
by  successive  paragraphs,  separately  numbered,  to  admit,  in  terms, 
many  of  the  averments  in  the  complaint — and  then,  after  setting 
forth  certain  other  facts,  insist  that  two  persons,  not  parties  to  the 
suit,  are  necessary  parties. 

The  plaintiff  moves  that  the  general  denial  or  Ihe  spedfio 
admissions  (one  or  the  others)  be  struck  out  as  fidse — or  why  the 
answer  should  not  be  made  more  definite  and  certain  in  r^ard  to 
various  particulars  covered  by  the  general  denial,  and  not  other* 
wise  mentioned  in  the  answer. 

In  regard  to  this  alternative,  it  must  suffice  to  say  that  an 
answer  which  puts  in  issue,  each  and  eveiy  allegation  in  the  com- 
plaint, does  not  leave  it  doubtful  which  allegations  are  put  in 
issue,  and  I  am  not  aware  that  the  Court  have  ever  assumed  to 
direct  the  defendant  to  answer  the  separate  allegations  in  detail 
On  the  contrary,  the  Code  permits  a  general  denial,  and  we  can- 
not therefore  say  that  when  such  general  denial  is  made  we  will 
direct  it  to  be  made  specific. 

The  apparent  uncertainty  respecting  the  defendants'  answer  in 
this  case  results  from  the  fiust  that  having  first  denied  aU  of  the 
plaintiff's  averments,  the  defendants  proceed  to  admit  some,  and 
the  plaintiff  perceiving  thereby  that  the  first  denial  was  insincere 
in  some  particulars,  feels  uncertain  whether  the  defendants  will 
insist  upon  their  denial  in  other  particolan  when  the  trial  shall 
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oome  on.  The  only  mode  which  oociin  to  me,  bj  which  a  plain- 
tiff can  aroid  this  embarraasment,  is  by  Terifjing  his  complaint 
The  defendant  will  then  be  compelled  to  say  upon  his  conscience 
whether  the  allegatioDs  are  true. 

There  is,  howeyer,  no  propriety  in  permitting  two  statements 
to  stand  in  an  answer  which  are,  in  tenns,  in  direct  conflict  with 
each  other.  First,  a  denial  of  an  averment,  and  second,  an 
explicit  admission  of  its  truth.  It  tends  to  incumber  the  plead- 
ings with  inconsistencies,  and  no  doubt  may  often  render  the  real 
nature  of  the  defence  doubtful 

The  general  denial,  forming  the  first  dauae  of  the  answer,  must 
be  struck  out  in  this  case,  unless  the  defendants  within  ten  days 
amend  their  answer  so  that  that  part  of  the  answer  shall  not  deny 
the  allegations  which  in  the  subsequent  portion  of  the  answer  are 
admitted. 

Coats  of  the  xDOtioQ  to  the  plaintiff  $10 — to  abide  the  event  of 
thesiut 


BuBTOK  E.  Clark  ti.  Thoil^s  &  Thorp,  and  another. 

I.  In  •  eompkint  on  a  bond,  glrcn  to  proeore  the  diaebnfg«  of  a  wnmnt  of  •i- 
taehmenty  lamed  under  the  Act,  entitled,  "  Of  proceedings  for  the  colleetioo  of 
demaodt  agnlnit  shipe  and  TeMeU,"  the  plaiDtiffii  should,  in  order  to  Bostain  the 
bond  as  a  etatote  10001415,  not  only  aver  the  facts,  showing  that  snch  wairsnt 
of  attaehnieat  was  duly  iseaed,  and  that  the  bond  wia  ezeented  by  the  dclend- 
ante,  and  that  the  daim  of  the  creditor  hat  not  been  paid ;  but  ako^  that  the 
bond  waa  delivered  to  the  officer  by  whom  the  attachment  waa  issued,  in  tnch 
wise,  that  it  became  his  duty  to  grant  a  discharge  of  the  warrant. 

1  If  SQch  arerment  be  mede,  it  will  be  presumed  that  the  officer  did  his  dnty; 
that  the  applicant  for  the  dieeharge  obtained  the  benefit  thereof;  and  tliat  so 
the  bond  became  operatire  In  the  plaintiff's  laror  as  a  statnte  secnrlty :  althoagh 
it  be  not  averred  that  the  officer  approved  the  security,  nor  that  the  discharge  was 
granted,  nor  that  the  vessel  was  released  from  the  custody  of  tbe  sheriK  The  ac- 
ceptance of  the  bond  by  the  officer  would  import  that  he  approved  of  the  security. 

a  Afid,  If  the  warrant  was  not  In  fisct  discharged,  nor  the  vessel  released,  the  de- 
iendant  must  set  np  soeh  fitots  sa  a  defeoeei 

4b  Bnt,  where  the  complaint  does  not  aver  that  the  bond  was  delivered  to  ths 
officer,  nor  that  he  approved  of  the  security,  nor  that  an  order  for  the  discharge 
of  the  warrant  was  granted,  nor  that  the  vessel  has  been  released  from  eutUxiy, 
taeh  eompUdnt  cannot  ba  snstidned  npon  the  bond,  regarded  merely  tM  a 
iftatntdn^  aMuritv;. 
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9*  Bat  Bvoh  •  boDd  i^  »eTeiih«ke«i»  ft  Tftlid  teonrlty,  ftDd  not  a  merely  Tolatitftfy 
obligation;  the  seftls  import  eoDtideration ;  and  the  condition  being  the  pay- 
ment to  the  plaintiff  of  the  claims,  etc,  exhibited,  which  should  be  established 
to  hare  been  sabsisting  liens  upon  the  ressel,  and  a  bmeh  of  the  condition 
being  alleged^  the  eomplaint  !•  lufleleiiti  notwitMaodiag  it  do«a  not  show  the 
foil  eomplianee  with  the  etatuta. 

(At  Special  Term.    Before  Woonaoiv,  J.) 
Jane  18th,  1858. 

Demurrsb  to  complaint  The  action  is  brought  upon  a  bond 
given  by  the  defendants  to  procure  the  discharge  of  a  vessel  from 
an  attachment^  issued  under  title  8,  of  chapter  8,  of  part  8,  of  the 
Bevised  Statutes.    (2  R.  S.  493.) 

That  statute,  after  jMroviding  the  claims  for  which  a  ship  or 
vessel  may  be  attached,  (the  same  being  liens  on  the  ship  or  ves- 
sel ;)  the  facts  to  be  stated  in  an  application  therefor ;  the  officer 
to  whom  application  shall  be  made;  the  warrant  to  be  issued  bj 
such  officer ;  the  duty  of  the  sheriff  in  executing  the  warrant ; 
the  exhibition  of  other  datms,  if  any  there  be ;  and  the  proceedings 
under  the  warrant  of  attachment— -then  provides  that  the  owner, 
eta,  may  apply  to  such  officer  for  a  discharge  of  the  warrant ;  and, 
by  §  18,  he  '^  shall  execute  and  deliver  to  the  officer  ...  a  bond 
to  the  creditors,  ...  in  a  penalty,  etc.  .  .  •  with  such  security 
as  shall  be  approved  by  such  officer,  conditioned  that  the  obligors 
therein  will  pay  the  amount  of  all  such  claims  and  demands  as 
shall  have  been  exhibited,  which  shall  be  established  to  have  been 
BubsLsting  liens  on  such  vessel  ...  at  the  time  of  exhibiting  the 
same  respeetively." 

And,  by  §  14,  ''upon  such  bond  being  executed  and  delivered, 
the  said  officer  shall  thereupon  grant  his  order,  discharging  the 
warrant  that  may  have  been  issued  by  him." 

By  §  18.  ^'  In  the  suit  upon  such  bond,  the  attaching  creditors, 
respectively,  shall  state,  in  their  dedaration,  their  respective 
demands,  ailing  thei  work  to  have  been  done,  or  the  materials 
or  articles  furnished,  or  the  expenses  incurred  at  the  request  of 
the  master,  owner,  agent,  or  consignee  of  such  vessel,  as  the  case 
really  was,  averring  that  the  claim  therefor  was  a  subsisting  lien 
on  such  vessel,  at  the  time  of  the  exhibition  thereof;  •  •  .  and 
shall  assign  as  a  breach  of  the  condition  of  such  bond,  the  non- 
payment of  the  claim  of  such  creditor." 
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The  supposed  defects  in  the  complaint  herein,  are  staled  in  the 
Opinion  of  the  Court 

The  defendants  demurredi  upon  the  ground  that  the  &ct8 
stated  therein  were  not  sufficient  to  constitute  a  cause  of  action ; 
and  the  particuhur  grounds  relied  upon  are  also  stated  in  the 
Opinion. 

Stewart  RUch  and  Woodford^  for  the  phiinti£ 
Wm.  A.  Hardenbrock^  for  the  defendants. 

WoOBBUFF,  J. — The  action  is  brought  upon  a  bond  given  in 
order  to  procure  the  discharge  of  a  yessel  which  was  attached* 
under,  and  in  pursuance  of  tide  8,  of  chapter  8,  of  part  8  of  the 
R  S.  The  comphdnt  states  all  the  fitcts  requisite  to  show  the 
exigency  under  which,  by  the  provisions  of  the  statute,  a  bond  to 
procure  such  discharge  was  proper.  It  then  avers  an  application 
by  the  owners  for  an  order  to  discharge  the  vessel,  and  that 
'^  thereupon,  and  in  consideration  thereof  and  for  the  purpose  of 
procuring  said  discharge,  the  defendants  did,  under  seal,  and  in 
pursuance  of  the  provisions  of  the  statute  above  mentioned,  make, 
execute,  and  deliver  to  the  attaching  creditor,  the  bond  set  forth 
in  the  complaint 

The  bond  is  in  due  form,  and  the  breach  of  the  condition  is 
sufficiently  alleged.  It  has  not  been  objected  before  me,  on  the 
argument  of  the  demurrer,  that  in  any  of  the  above  particulars, 
the  complaint  is  defective. 

It  is  claimed,  however,  that  the  complaint  does  not  aver  that 
the  bond  was  approved  by  the  officer  to  whom  the  application  for 
the  discharge  was  made,  nor  that  it  was  delivered  to,  or  accepted 
by  him,  nor  that  any  discharge  of  the  vessel  was  granted  by  the 
officer,  or  was  procured  upon,  or  by  reason  of  the  execution  of 
the  bond. 

The  statute  requires  (§  18)  that  the  bond,  for  the  execution  of 
which  the  statute  provides,  shall  be  delivered  to  the  officer  to 
whom  the  application  was  made,  and  that  it  shall  be  executed  by 
the  applicant  for  the  discharge  of  the  vessel,  with  such  security  as 
shall  be  approved  by  such  officer.    And  by  §  14^  "  upon  such 


CASES  OF  PRACnCB,  &a  688 

Clark  T.  Thorp. 

bond  being  executed  and  delivered,"  it  is  made  the  unqualified 
duty  of  the  officer  to  discharge  the  warrant  If  the  complaint 
had  averred  that  the  bond  had  been  executed  and  delivered  to 
the  officer,  in  such  wise  that  it  became  his  duty  to  grant  a  dis- 
charge of  the  warranty  I  should  think  that  sufficient  It  might,  I 
think,  for  all  the  purposes,  both  of  pleading  and  proof,  be  assumed 
that  the  officer  did  his  duty,  and  if  his  subsequent  refusal  consti- 
tuted any  defence  to  the  action,  such  refusal,  and  the  continued 
detention  of  the  vessel  might  be  set  up  by  the  defendant  as  an  an- 
swer to  the  action.  And  had  the  averment  been,  that  the  bond 
was  delivered  to  the  officer,  I  think,  also,  that  it  would  not  be 
going  too  far  to  say,  that  as  that  word  is  used  in  the  statute,  it 
would  import  that  he  received  it  as  a  sufficient  bond. 
0  But  in  this  complaint  there  is  no  averment  that  the  bond  was 
delivered  to  the  officer ;  that  he  ever  saw  it ;  that  he  approved 
of  the  security ;  that  the  steps  were  taken  by  the  owners  upon 
which  it  became  the  duty  of  the  officer  to  discharge  the  warrfint ; 
that  such  warrant  has  been  discharged,  or  that  the  vessel  has 
ever  been  released  from  custody,  or  that  the  defendants  ever  ob- 
tained the  benefit  contemplated  by  the  execution  of  the  bond. 

If,  therefore,  this  complaint  cannot  be  sustained  without  show- 
ing that  the  statute  has  been  complied  with,  the  demurrer  must 
be  sustained. 

But  I  think  that  the  complaint  may  be,  and  must  be,  sustained 
upon  another  ground.  There  is  no  sufficient  objection  to  the 
bond,  as  a  voluntary  undertaking  under  seal  by  the  obligors  to 
pay  to  the  obligees  ''  the  claims  and  demands  exhibited,  which 
should  be  established  to  hate  been  subsisting  liens  upon  the 
vesseL"  Such  payment  is  made  the  condition  of  the  bond.  The 
seals  to  the  bond  import  consideration,  and  of  course  considera- 
tion enough  to  sustain  the  bond  as  a  valid,  binding  security  to  the 
plaintiff.  The  statement  in  the  complaint  of  the  occasion  of  the 
execution  of  the  bond  does  not  affect  the  sufficiency  of  the  con- 
sideration thus  implied  in  the  sealing  and  delivery,  although  that 
statement  shows  the  motive  and  object  for  which  it  was  executed 
and  delivered.  Prima  facie^  the  bond  is  valid  and  binding.  If, 
in  truth,  after  it  was  received  by  the  plaintiff,  the  purpose  and 
object  of  the  bond  was  defeated,  and  the  vessel  was  still  detained, 
that  must  (if  it  be  any  defence)  be  set  up  by  the  defendant 
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I  think  the  demoiror  to  the  complaint  shonld  be  overraled,  but 
with  leftre  to  the  defimdaBt  to  withdraw  the  demnner,  and  an* 
8wer  the  complaint  within  ten  days,  upon  the  naual  tenns. 

Ordered  aooordingl  j. 


Edwabd  p.  Fbt,  (Respondents^  v.  Jamss  Oordok  Bs5insTi:; 

(Appellant) 

What  questions  may  be  reviewed  on  appeal  from  a  judgment: 

Whether  the  Court  have  power  to  extend  the  time  to  appeal: 

How  fsur  a  notice  of  appeal  may  be  amended: 

Effect  of  arguing,  on  appeal  from  a  judgment^  points  which  can 
only  be  properly  considered  on  appeal  from  an  order  denying  a 
new  triid. 

Hterd  in  Special  Term  before  Woodru£^  J. 

Heard  in  Qeneral  Term  before  Bosworth,  Hoffinan,  Slosson, 
Woodruff,  and  Pierrepont,  J.  J.  June  19 ;  decided  June  26, 1858. 

Opinion  of  the  Court  by  Woodruff  J. 

See  the  points  decided  at  Special  and  General  Terms,  in  the  in- 
dex  to  this  volume,  under  the  title  "  Practice — ^AppeaL" 

And  see  the  motions  and  appeals  reported,  at  length|  with  the 
Opinions  therein,  in  16  How.  Pr.  K  885-401. 


Thk  Sakx,  (Respondent,)  v.  The  Sake,  (Appellant) 

That  an  actual  written  notice  of  an  order  or  judgment,  by  act 
of  the  prevaling  party  served  upon  the  adverse  party,  is  necessary 
to  limit  the  time  for  appealing. 

That  knowledge,  otherwise  acquired  by  the  adverse  party,  will 
not  operate  to  limit  his  time  to  appeal,  and  other  points  arising  on 
motion  to  dismiss  appeal. 

(Before  Bosworth,  Hoffman,  Slosson,  Woodruff,  and  Pierre- 
pont, J.  J.) 

Heard  June,  19 ;  decided  June  26, 1858. 
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Opinion  of  the  Coturt  by  Woodrofi^  J. 

See  the  points  decided  in  the  index  to  this  volume  under  the 
title  "  Practice — ^Appeal." 

And  see  the  Motion  and  Opinion  reported  at  length  in  16  How. 
Pr.  E.  402-406 ;  7  Abbott,  362. 


David  Ogden  and  others  v.  GjfiOBGX  Jon£S  and  another. 

1.  When  •  lot  of  land  wm  ooDveyed,  in  1788,  to  P.  by  W.  28  fMt  in  br«adth  in 
front  and  rear,  by  precise  boandaries^  but  the  gnaior  excepted  and  reierred  to 
himself  and  his  heirs  and  asdgns,  forever,  one-half  of  the  westerly  wall  erected 
or  to  be  erected  by  P.  or  any  other  person  holding  or  claiming  under  him  on 
the  westerly  side  of  the  premises  adjoining  the  lot  of  W.  and  W.  coTeoanted  to 
pay  half  the  expense  of  maintaining  and  supporting  such  waU ;  and  P.  erected 
a  dwelling  house  on  such  lot,  28  feet  in  fronts  with  a  westerly  wall  12  inchea 
in  thickness;  and  W.  afterwards  erected  a  dwelling  house  on  his  lot»  udng  such 
westerly  wall  as  a  support  therefor. 

MUd,  that  the  reservation  in  the  deed  in  connection  with  the  covenant  of  W.  did 
not  reserve  to  W.  the  fee  in  the  ground  on  which  the  half  of  the  wall  waa 
erected,  nor  any  such  property  in  the  wall  aa  entitled  him  to  remove  it^  or  to 
cut  it  away,  or  undermine  it,  or  build  upon  it,  but  only  the  right  to  use  it  as  a 
support  for  his  adjoining  building. 

2.  Neither  W,  nor  his  grantee  have  any  right  to  cut  away  the  front  of  P.'s  house 
and  extend  the  front  of  the  building  on  such  adjoining  lot,  over  the  westerly 
line  of  the  28  feet»  so  as  to  present  to  the  exterior  view  a  firont  extending  to  the 
centre  of  sach  westerly  wall. 

8.  An  injunction  will  be  granted,  in  such  case,  to  prevent  a  grantee  of  W.'s  lot 
from  interfering  with  such  westerly  wall,  in  any  manaer,  except  by  using  it  as 
a  support  for  the  adjoining  building. 

(At  Special  Term;  Before  WoonnDr  J.) 
July,  1858. 


An  application  was  made,  in  this  ease,  by  the  plaintifb  for  an 
injunction  to  restrain  the  defendants  from  cutting  away  a  narrow 
strip  of  six  inches  in  width  from  the  front  wall  of  the  plaintiff 
house,  and  extending  from  the  ground  to  the  top  of  the  wall,  and 
from  extending  the  front  of  a  store,  in  progress  of  erection,  over  and 
in  the  place  of  the  six  inches  so  cut  away ;  so  that  the  apparent 
width  of  the  front  of  the  plaintiffi'  building  would  be  six  inches 
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less,  and  the  apparent  width  of  the  front  of  the  defendants'  build- 
ing woold  be  BIX  inches  greater  than  heretofore. 

On  an  order  to  show  cause  why  an  injunction  should  not  be 
granted  or  continued,  pendente  Kte^  with  a  temporary  restraint  till 
the  motion  could  be  heard,  the  nuitter  was  brought  to  a  hearing 
at  Special  Term. 

The  material  fects  were  these :  In  1798,  ^James  Watson  and 
James  Greenleaf  were  each  the  owner  of  one-half  of  a  lot  of 
ground  on  the  north  side  of  State  street,  28  feet  in  width  in  front 
and  rear,  and  the  said  Watson  owned  a  lot  next  westerly  thereof 
and  the  said  Greenleaf  owned  a  lot  next  easterly  thereof 

By  several  deeds  the  said  Watson  and  Greeideaf  conveyed  the 
said  lot  of  28  feet  to  Daniel  Penfield,  describing  it  as  beginning 
at  the  south-east  comer  of  Watson's  lot,  and  running  thence 
easterly  along  State  street  28  feet,  thence  northerly  100  feet, 
thence  westerly  along  Smede's  and  Brown's  lot,  28  feet,  to  said 
James  Watson's  lot,  thence  southerly  along  said  Watson's  lot  to 
the  place  of  beginning,  ^^  excepting  and  reserving  to  the  said  Javnee 
Watson  and  his  heirs  and  assigns^  forever^  one-half  of  the  toaU  erected 
or  to  be  erected  by  the  said  Danid  Penfidd^  or  any  other  person  hcMr 
ing  or  claiming  under  him  on  the  westerly  side  of  the  premises  adjomr 
ing  the  said  James  Waison^s  ht^'*  together  with,  etc.  And  in  the 
d^  from  Greenleaf  was  a  similar  reservation  in  his  &vor,  in 
respect  to  the  easterly  walL 

Watson  and  Ghreenleaf  then  covenanted  for  themselves  and  their 
heirs  and  assigns,  each  to  pay  one-half  of  the  expense  of  keeping 
up  and  supporting  said  walls,  respectively. 

The  lot  so  conveyed  to  Daniel  Penfield,  (now  No.  4  State 
street,)  28  feet  in  width,  by  sundry  mesne  conveyances  has  come 
to  the  plaintiffs  in  this  action ;  and  the  lot  of  Watson  adjoining, 
westerly  thereof  (now  No.  5  State  street,)  has  come  to  the 
defendants. 

Penfield,  at  about  the  tinxe  of  the  conveyance  to  him,  erected  a 
brick  dwelling  house  on  his  lot,  having  a  westerly  wall  12  inches 
in  thickness,  and  showing  a  full  front  on  State  street  of  28  feet 
Soon  after  a  brick  dwelling  house  was  erected  on  Watson's  lot^ 
for  the  support  of  which  the  westerly  wall  of  Penfieki's  house 
was  used  as  and  for  its  easterly  wall. 

These  dwelling  houses  have  continued  on  such  lots  until  the 
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present  time,  and  now  the  defendants  have  taken  down  the 
dwelling  house  on  their  lot,  (No.  6,)  and  are  about  erecting  a 
large  store-house  thereon,  and  intend  not  only  to  use  the  said 
westerly  wall  of  the  Penfield  house  (belonging  to  the  plaintlffis)  as  a 
support  to  their  said  store-house,  but  to  build  thereon,  and  also 
intend  to  cut,  and  have  b^un  to  cut  awaj  the  front,  or  six  inches 
of  the  end  of  such  westerly  wall  where  the  same  forms  part  of  the 
front  on  the  street,  and  to  extend  the  firont  or  stone  &cing  of  their 
store-house  oyer  the  line  of  the  28  feet  to  the  centre  line  of  the 
said  westerly  wall,  so  that  the  apparent  front  of  their  store  will 
be  six  inches  wider  than  the  front  of  their  dwelling  hduse  was,  and 
the  apparent  front  of  the  plainti£i'  dwelling  house  will  be  reduced 
to  the  same  extent 

The  injunction,  sought  to  be  continued,  restrained  the  de- 
fendants from  cutting  away  any  part  of  the  front  of  the  plaintifb' 
dwelling  house,  or  of  the  front  end  of  such  westerly  wall,  and 
from  excavating  beneath,  or  building  upon  such  westerly  wall  of 
the  plaintifib'  house. 

Charles  Janes^  for  the  plaintiffiL 

JOanid  Lordj  for  the  defendants. 

WooDBUFF,  J.— The  whole  of  the  lot  No.  4  State  street,  28 
feet  in  front  and  rear,  was  conveyed  to  Daniel  Penfield,  by  Wat- 
son and  Ghreenleaf,  and  afterwards  by  Jas.  T.  Watson,  to  Jonathan 
Ogden,  imder  whom  the  plaintifEs  hold  the  same. 

The  reservation  in  the  deed  from  Watson  and  Ghreenleaf  to  Pen- 
field  ;  the  covenant  by  Watson  and  Ghreenleaf,  and  the  subsequent 
reservation  in  the  deed  to  Jonathan  Ogden,  show,  1st  That  Pen- 
field  was  expected  to  erect,  and  did,  in  fact,  erect  the  house  upon 
the  lot  conveyed  to  him,  covering  the  whole  28  feet 

2d.  That  Watson  intended  to  reserve  and  have  a  right  of 
property  in  half  of  the  wall  which  Penfield  should  erect— not  for 
the  purpose  of  removal,  as  of  his  own  absolute  properly,  but  to 
be  used  and  enjoyed  where  it  stood,  (and  just  as  Penfield  or  his 
grantees  should  build,  keep  up,  and  sustain  the  san^e,  and  not 
otherwise,)  as  and  for  a  protection  and  support  to  the  house  on 
the  adjoining  lot,  No.  6. 
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Sd.  That  it  was  intended  and  expected,  that  Watson  or  his 
grantees  should  have  a  house  adjoining,  (on  lot  Kb.  6,)  whose 
front  should  b^gin  at  the  westerlj  termination  of  the  28  feet 
granted,  but  which  should  be  connected  with,  and  use  the  end 
wall  as  a  protection  and  support  thereto ;  and  for  that  purpose^ 
and  for  such  use,  the  property  in  one  half  thereof  should  be 
vested  in  Watson. 

4th.  The  wall  was  not  only  to  be  built  by  Penfield,  but  was  to 
be  kept  up,  and  sustained  by  him  and  his  grantees,  heirs,  etc 
Watson  and  his  heirs  and  aligns  were  bound  to  pay  one  "half  of 
the  expense  of  keeping  up  and  sustaining  the  entire  wall.  But 
they  had,  by  virtue  of  the  reservation,  no  right  to  build,  nor  any 
right  to  interfere  with  the  wall,  save  only  to  exercise  the  limit^ 
right  which  its  devotion  to  the  special  purpose,  above  stated, 
secured  to  them — and  save  only  to  use  and  enjoy  the  wall  in  the 
manner  above  stated,  he  or  they  had  no  right  to  come  over  the 
exterior  line  of  the  28  feet  at  alL  They  were  neither  bound  nor 
at  liberty  even  to  repair,  keep  up,  or  sustain  the  wall,  so  long  as 
Penfield  and  his  heirs  or  assigns  were  ready  and  willing  to  do  so. 
They  were  to  pay  him  for  doing  this,  to  the  extent  of  one  half 
of  the  expense.  If  Penfield  and  his  heirs  or  assigns  neglected  or 
refused,  they  might,  doubtless,  ex  necessitate,  perform  the  work, 
and  seek  indemnity ;  but  this  they  would  do,  as  one  of  their 
remedies,  upon  Penfield's  default,  and  not  because  it  was  a  privi- 
lege conferred  directly  by  the  terms  of  the  deed  or  the  reserva- 
tion. 

5th.  That  absolute  property  in  the  half  of  the  side-wall,  in  the 
sense  which  would  entitle  Watson  to  remove  it^  or  any  part  of  it, 
was  not  the  intention  of  the  parties,  nor  the  true  construction  of 
the  instruments,  is  apparent,  not  only  from  the  &ct,  that  it  was  a 
wall  to  be  erected  by  Penfield,  but  also  firom  the  &ct,  that  it  was 
to  be  kept  up  and  sustained  by  him,  and  his  heirs  and  assigns^ 
while  Watson  was  to  pay  one  half  of  the  expense.  And  if  the 
defendants  are  at  liberty  to  insist  upon  their  ownership,  as  im- 
porting any  other  rights  than  above  indicated,  it  is  obvious  to 
observe,  that  if  their  rights,  as  owners,  were  to  be  strictly  con- 
strued, then  no  part  of  the  wall  on  the  westerly  side  will  appear 
on  the  £eu»  of  the  wall  on  the  front — and  no  part  of  the  wdl  on 
the  front  of  the  lot  will  appear  on  the  face,  or  outer  suifaoa,  of 
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the  Bide-wall.  There  is  no  more  propriety  in  saying,  that  six 
inches  in  width  on  the  face  of  the  front  is  half  of  the  end  of  the 
side-wall,  than  there  would  be  in  saying,  that  the  like  depth  ap- 
pearing on  the  outer  surfiice  of  the  side-wall  is  half  of  the  end 
of  the  front  wall.  A  diagonal  from  the  comer  drawn  through 
the  wall,  leaving  the  face  of  both  walls  entire,  is  the  strict  line 
of  division  between  them.  On  a  narrow  and  technical  construc- 
tion of  the  strict  right  of  property,  this  view  of  the  line  and 
limit  of  the  reservation  would  be  accurate.  But  in  the  view 
above  taken  of  the  practical  uses  and  purposes  for  which  the  re- 
servation was  made,  it  is  clear,  I  think,  that  the  defendants  have 
the  use  of  the  wall,  so  that  it  shall  serve  as  a  protection  and  sup- 
port to  their  building,  without  so  rigid  a  regard  to  the  line  last 
suggested. 

But  neither  view  of  the  subject  gives  them  any  right  to  cut 
away  or  remove  the  front  surface  for  any  purpose. 

6th.  Watson,  and  under  him,  the  defendants,  were  to  have 
and  use  the  wall  that  Penfield  and  his  assigns  should  build,  and 
did  build,  and  as  he  or  they  did  build  it,  and  not  otherwise,  and 
no  other  or  different  wall.  They  had  no  right,  (so  long  as  Pen- 
field  and  bis  assigns  did  erect^  keep  up,  and  maintain  a  wall  on 
the  westerly  side  of  the  lot  conveyed  to  Penfield,)  to  build  any 
wall,  or  any  part  of  a  wall  on  the  premises  conveyed,  nor  to  en- 
ter on  those  premises  for  any  such  purpose.  They  were  to  take, 
have,  and  use  the  wall  Penfield,  etc.  built,  and  that  only.  They 
cannot  go  upon,  or  over  the  line  of  the  28  feet,  to  buUd  under 
nor  over  the  wall  he  erected.  Nor  can  they  extend  the  front  of 
their  building  upon  or  over  any  part  of  the  lot  granted  to  Pen- 
field.  If  the  wall  erected,  and  heretofore  sustained,  does  not  now 
fully  satisfy  the  wishes  of  the  parties,  its  alteration  or  extension 
is  a  proper  subject  for  negotiation  and  mutual  arrangement 

And  finally,  the  construction  above  given  to  the  deeds — ^the 
reservation  and  the  covenants — ^is  the  construction  given  thereto 
by  the  immediate  parties  and  their  grantees.  The  actual  erection 
of  the  bouses  in  the  manner  above  suggested,  and  the  use  and 
enjoyment  thereof  for  over  sixty  years,  with  all  the  benefits  and 
advantages  to  the  plaintiffs,  and  their  grantors,  (if  any  there  be,) 
in  having  the  front  of  their  house  exhibit  a  width  of  28  feet^ 
ought  to  conclude  the  parties.  Indeed,  the  very  fiEUSt^  that  the 
B.— 11.  U 
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defendants  now  aaBome  to  make  their  front  wall  extend  oyer  the 
place  in  contest)  ia  an  admissioD  that  thej  are  seeking  not  to  use 
or  treat  it  as  a  side-wall  of  the  adjoining  hoose,  (erected  bj  an- 
other,) in  which  they  have  an  ownership,  bnt  to  make  it  a  part 
of  their  own  firont  wall,  and  so  to  exhibit  it  in  external  appear- 
ance. 

The  instruments,  and  the  acts,  and  conduct  of  the  parties  under 
them,  for  over  60  years,  show,  I  think,  not  only  that  the  whole 
land  was  conveyed,  and  intended  to  be  conveyed,  but  that  the  in- 
tent was,  from  the  beginning,  that  Penfield  and  his  assigns  should 
have  a  front  of  28  feet,  and  a  building  of  that  width,  subject  only 
^  to  a  use  of  one  half  of  the  wall  on  the  west  side,  (which  he  should 
erect,  and  he  and  his  assigns  should  keep  up  and  sustain,)  as  a  pro- 
tection and  support  to  the  house  of  Watson  and  his  assigns,  which 
they  might  erect  adjoining,  but  not  in  any  part  upon  or  over  the 
premises  described  in  the  deeds. 

And  Penfield  having  so  erected  his  house,  and  the  same  having 
been  used  and  enjoyed,  as  it  now  is,  for  more  than  60  years,  the 
front  &ce  of  the  wall  in  fixmt,  is  to  be  protected  from  encroach- 
ment 

These  views  in  like  manner  compel  me  to  the  conclusion  that 
without  the  plaintilb'  consent,  the  defendants  have  no  right  to 
build  under  nor  upon  the  wall,  nor  to  extend  it  towards  the  rear. 
As  it  was  built,  and  has  been  kept  up  and  sustained,  they  have  a 
right  to  use  it  as  a  support  to  the  house  or  store  which  they  are 
now  building. 

The  injunction  heretofore  granted,  must,  therefore,  be  continued. 

Ordered  accordingly. 


David  Bakes,  Receiver,  etc.  of  the  East  Biver  Bank,  Bespondent^ 
V.  Thoicas  Maheb  and  Johk  C.  McCabtt,  impleaded  with 
•John  P.  Akoevikb,  Thomas  H.  Sdconsoit,  and  Hosatio  N.  Ga]> 
ujp.  Defendants  and  Appellants. 

1.  Wben,  peDding  mn  aetloD,  the  whole  uterest  of  the  plaintiff  In  the  eaoae  of  na- 
tion hms  been  trenaferred  to  a  third  person,  the  Conrt,  on  the  application  of  odi 
third  person,  maj  allow  him  to  be  snbotitnted  at  plaintiff. 

2.  AUh^ugh  die  original  plaintiff  soet  aa  BeeelTer  of  a  bank,  and  hia  appointment 
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aa  Reeeirer  U  pat  in  laaaa  by  the  defSradant^a  antwcr,  the  Oonrt,  on  a  motion  to 
tabatitute»  aa  plaintiff,  a  penon  to  whom  the  Reoeiver^t  intereat  haa  been  tnauh 
ferred,  viU  not  InTestigate  and  determine  such  iaBae,  though  required  to  do  so  by 
the  defendants'  counsel  Such  an  Issue  can  only  be  tried  and  determined  on 
the  trial  of  the  aetion. 
8.  Kor  will  the  Court,  as  the  general  rule,  on  a  motion  made  by  the  plaintiff,  after 
a  cause  is  at  isane,  and  in  the  orderly  oonrse  of  proceeding,  eonsider  the  ob- 
jection, that  the  complaint  does  not  state  £scts  sufficient  to  constitute  a  cause 
of  action. 

(Before  Boswoxm,  Ch.  J.  Hoffman,  Slossoit,  Woodruff,  and  PmioLXPOirr,  J.  J.) 
Heard,  October  28 ;  decided*  October  80, 1858. 

This  case  comes  before  the  Court  at  General  Tenn,  on  an  ap- 
peal by  the  defendants,  Maher  and  McCartj,  from  an  order  made 
bj  Mr.  Justice  Hoffman,  on  the  24th  of  September,  1858,  substi-. 
tuting  the  ''  East  Biver  Bank"  as  plaintiif  in  the  action,  instead 
of  "  David  Banks,  Beceiver,  of  the  East  Biver  Bank."  The  ap- 
pellants are  sued  as  second  indorsers  of  a  promissory  note.  The 
complaint  alleges  the  making,  indorsement,  and  delivery  of  the 
note  to  said  bank,  the  appointment  of  ^avid  Banks  as  receiver 
of  the  bank,  and  that  he,  as  such  receiver,  is  the  lawful  owner 
and  holder  of  the  note,  presentment  of  it  at  maturity  for  payment, 
its  non-payment  and  protest,  and  due  notice  thereof  to  the  in- 
dorsers. The  answer  of  the  appellants,  by  denying  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  puts  at  issue  the 
allegations  as  to  the  appointment  of  Banks  as  receiver,  and  as 
to  his  being,  as  receiver,  the  lawful  owner  or  holder  of  the  note, 
and  as  to  the  presentment  of  the  note  for  payment,  and  its  pro> 
test  for  non-payment,  and  as  to  notice  of  non-payment,  and  pro- 
test to  the  indorseiis.  After  the  cause  was  at  issue,  on  an  affida- 
vit that  an  order  had  been  made,  declaring  the  bank  solvent,  and 
discharging  the  .receiver,  and  directing  him  to  transfer  to  the 
bank  all  property  held  by  him  as  such  receiver,  and  that  he  had 
made  such  transfer,  (which  included  the  note  in  suit,)  and  that  the 
bank  "  is  now  the  sole  owner  and  holder  of  said  note,  and  the 
real  party  in  interest  in  the  action,"  the  said  receiver,  and  the 
bank,  gave  notice  of  a  motion,  for  leave  to  substitute  the  East 
Biver  Bank  as  plaintiff  in  this  action,  and  to  continue  the  same  in 
the  name  of  the  East  Biver  Bank." 

The  motion  was  opposed  on  an  affidavit,  stating  that  the  ap- 
pointment and  title  of  the  receiver  were  put  at  issue,  and  the  be- 
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lief  of  the  appellant^s  counsel,  that  the  appointmeDt  was  Yoid ; 
and  that  sach  motion  was  made  to  get  rid  of  that  objectioiL 
Such,  counsel  offered  to  read,  in  opposition  to  the  motion,  the  ap- 
plication for  the  appointment  of  such  receiyer,  for  the  purpose  of 
showing,  (as  he  alleged,)  that  the  Justice  who  made  the  appoint- 
ment, had  no  jurisdiction ;  which  offer  was  oyerruled.  The  mo- 
tion to  substitute  was  granted,  and  from  that  order,  the  defendantl^ 
Maher  and  McCarty  appealed  to  the  General  Term. 

T,  James  Glover,  for  defendants  and  appellants. 

E.  K  Anderaon^  for  respondents. 

By  the  Goubt.  Boswobth,  Oh.  J. — ^The  papers  on  which 
the  order  appealed  from  was  made,  show  that  all  the  interest  of 
David  Banks,  as  Beceiver  of  the  East  Biver  Bank,  in  the  note  in 
suit,  has  been  transferred,  and  the  note  delivered  to  said  bank, 
and  that  said  bank  is  the  real  party  in  interest  in  this  action. 
These  {etcis  are  not  controverted,  nor  is  there  any  attempt,  in  any 
of  the  papers,  to  controvert  either  of  these  tacts.  Section  121  of 
the  Code  confers  power,  on  such  a  state  of  facts,  to  make  the 
order  in  question. 

On  the  motion  for  the  order,  the  Justice  before  whom  it  was 
heard  declined  to  investigate  the  validity  of  the  receiver's  ap- 
pointment)  and  refused  to  look  at  the  application  for  his  appoint- 
ment with  a  view  to  pass  upon  the  question,  whether  the  officer 
to  whom  it  was  addressed  and  presented,  acquired  jurisdiction  to 
appoint  a  receiver. 

We  think  his  refusal  furnishes  no  reason  for  reversing  the  order 
appealed  from.  Had  he  pursued  the  course  urged  by  the  appel- 
lant's counsel,  and  determined  the  questions  which  he  was  urged 
to  consider  and  determine,  the  plaintiff  would,  or  might  have 
been  deprived  of  a  trial  of  theissues  made  by  the  pleadings,  by 
a  court  and  jury. 

The  action  is  one  for  the  recovery  of  money ;  the  issues  joined 
in  it  are  issues  of  fact^  and  must  be  tried  by  a  jury :  §  253.  They 
must  be  tried  in  open  court,  after  the  action  has  been  duly 
noticed  and  placed  on  the  calendar. 
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On  such  a  trial,  the  question  of  the  yaliditj  of  the  receiver's 
appointment^  and  of  his  title,  may,  it  is  true,  be  a  pure  question 
of  law ;  but  the  plaintiff's  right  to  have  it  determined  on  the 
trial  of  the  action,  is  as  dear  and  absolute,  as  if  the  question  were 
one  of  fact^  and  to  be  determined  by  the  jury  alone. 

The  objection,  now  urged,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  even  if  a  plausible 
one,  cannot  be  taken  as  an  answer  to  every  motion  that  the  plain- 
tiff may  make,  in  the  orderly  course  of  proceeding,  after  the 
action  is  at  issue  on  issues  of  fact  It  is  no  answer  to  a  motion 
for  a  commission,  or  to  an  application  for  a  discovery,  or  to  any 
of  the  ordinary  motions  made  in  the  progress  of  a  trial.  It  may 
be  taken  at  the  trial,  and  perhaps  on  an  appeal  &om  the  judgment, 
though  not  taken  at  the  trial. 

But  it  is  quite  clear,  that  after  the  action  is  at  issue  on  issues 
of  £Eict,  the  defendant  cannot,  on  motion,  obtain  an  order  at 
Chambers  or  Special  Term,  dismissing  the  complaint,  on  the 
ground  of  such  a  defect  in  the  complaint 

We  think  it  would  have  been  improper  for  the  Judge,  who 
heard  the  motion,  to  have  tried  and  passed  upon  the  question  of 
the  receiver's  title.  .  The  appellants  suffer  no  prejudice  by  his  re- 
iusal  to  do  so.  The  issues  made  by  the  pleadings  are  unchanged. 
The  appellants,  if  no  ordejr  had  been  made,  would  have  been 
compelled  to  try  the  same  issues  that  they  must  now  try.  No 
objection  is  made,  that  the  substituted  plaintiff  are  not  abundantly 
responsible  for  any  costs  the  defendants  may  recover. 

As  we  understand  the  argument  of  the  appellants'  counsel,  he 
does  not  consider  their  grounds  of  defence  impaired  or  affected  by 
the  order  appealed  from,  if  no  change  shall  be  made  hereafter  in 
the  issues  to  be  tried ;  but  he  is  apprehensive  that  they  may  be 
prejudiced  by  some  inequitable  order  affecting  the  issues  that 
may  be  made  hereafter. 

We  cannot  reverse  an  order,  proper  in  itself,  from  any  such 
apprehension.  It  was  a  matter  in  the  discretion  of  the  Judge, 
whether  he  would  make  the  order  or  not 

Treating  the  order  as  appealable,  the  views  already  stated  are 
sufficient  to  dispose  of  all  objections  that  have  been  ui^ed  against 
it  If  not  appealable — a  point  on  which  we  do  not  deem  it  neces- 
sary to  express  an  opinion — ^neither  the  appellants,  who  insist  that 


1 


6M     CASES  m  THE  SUFERIOB  COUBT. 


Xmam  Bnaek  of  SUto  Bk.  of  Oluo  t.  Lee. 


it  18  appealable,  nor  the  reqwndents,  who  insist  that  it  is  no^  can 
be  prejudiced  by  the  affirmanoe  of  the  order,  instead  of  a  di»> 
missal  of  the  appeal. 
The  order  most  be  aflBimed,  with  $10  costa. 


Thk  Xenia  Bkahgh  of  thib  State  Banx  of  Ohio,  Plaintifi&  (Ap* 
pellants),  v.  Jahks  Leb  and  Bknjamtw  C.  Lee,  Defendants 

(Bespondents). 

1.  In  «n  Answer,  eontaimng  MTenl  defeneei^  eneh  defence,  Mpaimiely  pleeded  as  a 
distinct  defence,  most  be  in  itself  complete,  and  mnst  contain  all  that  is 
saiy  to  answer  the  whole  caose  of  action,  or  to  answer  that  part  thereof 
H  purports  to  answer. 

9l  The  former  role,  which  required  each  plea  to  bs  complete  in  itml(  and  to  aoa- 
stitnte  a  defence  to  the  allegationa  to  which  it  was  addressed,  has  not  been  re- 
laxed by  the  Code 

5.  These  propositions  do  not  necessarily  import  that,  in  order  to  aroid  repetitioii, 
allegattons  of  fiict,  which  form  a  part  of  scTcnl  dcfeoces^  may  not  be  once 
stated,  and  be  thereafter  incorporated  in  each  anecessive  defence,  by  appropriate 
words  of  reference,  instead  of  repeating  them  at  length  in  each. 

i.  On  a  demnrrer  to  an  answer,  on  the  ground  that  the  arerments  therein  are  not 
sofficient  to  constitnte  a  defence  or  coonter-daim,  if  the  Gonrt  are  clear  in  their 
opinioo,  that  the  answer  is  defectiTe  in  sabstance  and  the  demnrrer  is  weB 
taken,  they  will  sostain  the  demnrrer,  althoii^  the  groond  of  th«r  opudon  is 
one  which  was  not  saggested  nor  discnned  by  counsel  on  the  argnment 

6.  In  an  action,  in  the  nature  of  Trorer,  brought  to  recover  the  yalue  of  notes  or 
bills  of  exchange  from  a  defendant  who  claims  title  thereto  through  the  plain* 
tafTs  endorsement,  where  the  plaintiff  sets  out  the  title  nnder  which  the  defend- 
ant claims  and  seeks  to  rccoTcr  such  Tslne,  by  impeaching  thai  title,  the 
defendant  may  set  up  and  affirm  his  own  title,  ayer  demand  of  payment,  refoaal. 
protest,  and  notice  to  the  plaintiff  of  non-payment;  and  demand,  by  way  of 
counter-claim,  a  Judgment  against  the  plaintiifr,  as  Indorser  of  such  notes  or 
bUIsi 

d.  Such  a  coanter-daim  is  proper,  both  as  "  aridng  out  of  the  transaction,  which  is 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim ;"  and  also, 
as  a  cause  of  action,  "  connected  with  the  subject  of  the  action.* 

7.  Tlte  definitions  of  a  counter^kim,  in  §  160  of  the  Code,  considered;  and  the 

extension  of  the  right  beyond  chums  fomerly  set  np,  under  the  name  of  reeoop- 
ment^  also  noticed. 

(Before  Boswom,  Gh.  J.,  HonmAV,  SLoasoir,  and  Woonnnrr,  J.  J.) 
Heard,  Got  28d;  decided,  Nor.  latfa,  1668. 
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This  action  came  before  the  General  Term  by  appeal  from  an 
order,  overruling  the  plaintiflb'  demurrer  to  the  "  fifth  separate 
defence,"  contained  in  the  defendants'  answer. 

The  complaint  alleged,  that  the  defendants,  about  the  15th  day 
of  July,  became  possessed  of  certain  six  bills  of  exchange,  (parti- 
cularly described,  drawn  for  sums  amounting  in  all  to  $17,400,) 
under  the  circumstances  set  forth,  viz. :  that  the  said  bills  were 
drawn  in  Ohio,  in  the  regular  course  of  business,  and  were,  at 
or  about  the  respective  dates  thereoi^  regularly  discounted  by  the 
plainti£&,  whereby  the  plaintifib  became  the  owners  and  lawful 
holders  thereof;  that  the  plaintiff  indorsed  the  same  only  to 
facilitate  the  collection  thereof,  and  thereupon  transmitted  the 
same  to  their  agent,  the  Ohio  life  Insurance  and  Trust  Company, 
at  its  office  in  New  York :  but  only  for  collection,  and  payment 
of  the  proceeds  to  the  plaintifb^  the  said  Trust  Company  not  being 
authorized  by  the  plaintiffi  to  sell,  pledge,  or  in  any  manner  dis- 
pose  o^  or  use,  said  bills,  except  in  collecting  the  sums  secured 
thereby,  respectively,  for  the  account  of  the  plaintiflfe,  and  for  re- 
mission to  said  plaintiffs. 

That  the  said  Trust  Company,  before  the  receipt  of  such  bills,  'v^as 
indebted  to  the  defendants  for  moneys,  loaned  by  the  latter  at 
usurious  interest ;  and  the  Company,  without  authority,  and  in 
violation  of  their  duty  to  the  plaintiff,  transferred  and  delivered 
to  the  said  defendants  the  ssdd  bills  of  exchange,  as  collateral 
security  for  such  usurious  and  precedent  indebtedness ;  and  the 
defendants  received,  and  have  ever  since  retained  them,  under  the 
pretence  of  holding  them  as  such  collateral  security,  and  not 
otherwise ;  that  the  defendants  did  not  receive  them  in  regular 
course  of  business  in,  good  &ith,  nor  for  a  valuable  consideration ; 
but  took  them,  chargeable  with  knowledge  that  the  same  were 
the  property  of  the  plaintiff  and  that  the  Trust  Company  had  no 
authority  to  transfer  them. 

The  complaint  then  states,  that  by  a  statute  of  Ohio  no  notes 
or  bills  discounted  by  any  banking  company  shall  be  assignable, 
except  foi  collection,  or  to  pay  or  redeem  its  circulating  notes,  or 
to  pay  its  other  liabilities ;  and  that  the  defendants  had  due  notice 
thereof. 

That  the  plaintiffs,  on  the  28th  August,  1867,  demanded  the 
bills  ttom  the  defendants,  and  they  refused  to  deliver  the  same, 
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and  detained,  and  still  unlawfhlly  detain,  tlie  same,  and  have  oon- 
verted  them  to  their  own  use. 

That  the  bilk  were  of  the  valae  of  $17,400  when  so  demanded, 
less  a  rebate  of  the  interest  for  the  time  the  bills  then  had  to 
run. 

It  demands  judgment  for  such  sum  of  $17,400,  with  interest 
from  the  days  of  the  matniity  of  the  bills. 

The  answer  of  the  defendants  contained,  Fintj  a  genial  denial 
of  the  all^ations  in  the  complaint,  and  each  and  eyery  of  sack 
all^ations. 

Then  ^^Sooond:  The  defendants,  for  a  separate  defence,  etc, 
say,"  etc. 

Then  "  Third:  And  these  defendants,  for  a  separate  defenoa 
etc.,  saj,"  etc. 

Then  '*  Fourth :  And  these  defendants,  for  a  separate  defenoe^ 
etc.,  saj,"  etc. 

The  particulars  of  these  defences,  it  is  unnecedsarj  to  state,  since 
thej  were  not  demurred  to. 

Then  "  Fifth :  And,  for  a  separate  defence  to  the  allied  cause 
of  action  in  said  complaint  contained,  and,  by  way  of  counts- 
claim  thereto,  these  defendants  further  say :" 

Here  follow  precise  statements  of  the  drawing  of  each  of  the  six 
bills  of  exchange  by  the  respectiye  drawers  thereof;  the  accept- 
ance, or  the  waiver  of  acceptance,  thereof;  the  endorsement  thereof 
in  blank,  by  the  payees  of  two  thereof,  and  their  delivery  to  the 
plaintiff ;  and  as  to  four  thereof,  that  they  were  drawn,  payable 
to  the  order  of,  and  delivered  to  the  plaintiff ;  that  the  plaintifb, 
by  their  cashier,  acting  in  his  ofBcial  capacity,  duly  endorsed  each 
of  the  said  bills  to  the  said  Trust  Company,  by  an  endorsement,  in 
words,  "  pay  Edwin  Ludlow,  cashier,  or  order" — said  Ludlow  then 
being  the  cashier  of  the  said  company — and  duly  delivered  such 
bills  to  the  said  Trust  C!ompany,  who  then  became  the  l^al  owners 
and  holders  thereof. 

That,  before  their  maturity,  the  said  Trust  Company,  duly  en- 
dorsed, for  value  received,  and  delivered  the  said  bills  of 'exchange 
to  the  defendants,  who  then  became,  and  now  are,  the  legal  own- 
ers and  holders  thereof 

The  answer  then  alleges,  due  presentment,  demand,  refusal,  and 
protest  of  the  said  bills  of  exchange  for  non-payment,  and  notice 
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thereof  to  the  plaintiff;  and  that  the  amounts  of  the  same 
respectivelj,  with  interest  from  the  maturity  thereof,  and  ex- 
penses, are  due  to  the  defendants  thereon  from  the  plainti£& ;  for 
which  the  defendants  claim  judgment  against  the  plaintiffi.  And, 
finally,  this  part  of  the  answer  avers,  that  the  bills  of  exchange 
therein  described  are  the  same  instruments,  etc.,  in  the  complaint 
mentioned. 

To  that  portion  of  the  answer  which  is  set  forth,  fifth,  as  a 
separate  defence,  the  plaintiffs  demurred,  and  assigned,  as  grounds 
of  demurrer,  under  five  different  forms  of  expression,  that  the 
same,  and  the  fiicts  therein  stated,  are  not  sufficient  to  constitute  a 
defence,  nor  a  counter-claim. 

The  demurrer  was  brought  to  argument  at  Special  Term,  before 
Mr.  Justice  Hoffman,  and  the  demurrer  being  overruled,  the 
plaintiffs  appealed  to  the  General  Term. 

Wm.  Stanley^  for  plaintife  (appellants). 

C,  A.  Seward^  for  defendants  (respondents). 

By  the  Coubt.  Woodbupf,  J. — ^The  plaintiflfe  herein,  by 
their  complaint,  allege  the  drawing  of  sundry  bills  of  exchange 
in  the  State  of  Ohio,  by  various  drawers ;  the  discounting  of 
such  bills  by  the  plaintiffs  in  regular  course  of  business,  whereby 
they  became  the  lawful  holders  and  owners  thereof;  the  en- 
dorsement of  the  said  bills  by  them  to  the  Ohio  Life  and  Trust 
CSompany  for  collection,  and  the  transmission  thereof  to  the  said 
company  at  New  York,  for  that  purpose  only ;  the  transfer  and 
delivery  of  the  bills  to  the  defendants  in  this  suit  by  the  said 
company  unlawfully,  without  authority,  and  in  violation  of  its 
duty,  and  as  collateral  security  for  a  precedent  usurious  indebted- 
ness owing  by  the  company  to  the  defendants ;  that  the  Trust 
Company  had  no  authority  to  transfer  the  bills;  that  the  de- 
fendants t6ok  them,  chargeable  with  knowledge,  that  the  same 
were  the  property  of  the  plaintiffs,  and  that  the  Trust  Company 
had  no  authority  so  to  transfer  or  deliver  the  same ;  the  reten- 
tion of  the  bills  by  the  defendants ;  a  demand  of  the  same  from 
the  defendants  by  the  plaintiffs,  and  a  refusal  to  deliver  them : 


608  CASES  IN  THE  SUPERIOR  COURT. 

Xenia  Branch  uf  State  Bk.  of  Ohio  t.  Lee. 

and  the  plaintifEs  thereupon  demaitd  judgment  for  the  value  of 
the  bills,  with  interest  from  the  maturity  thereof  respectively. 

That  portion  of  the  defendants'  answer  which  is  demurred  to, 
and  which  is  stated,  fifihly^  as  a  '^  separate  defence,"  sets  forth 
with  greater  particularity  the  drawing  of  the  bills,  the  terms 
thereof,  and  their  delivery  to  the  plaintiff  the  endorsement 
and  delivery  thereof  by  the  plaintiffs  to  the  Ohio  Life  Insurance 
and  Trust  Company,  and  the  endorsement  and  delivery  thereof 
by  that  company  for  value,  to  the  defendants,  averring,  that  the 
defendants  then  became,  and  now  are,  the  legal  owners  and  hold- 
ers thereof. 

The  answer  then  avers  the  demand  of  payment,  refusal,  pro* 
test,  and  notice  to  the  plaintifib  as  endorsers,  and  claims  there* 
upon  to  have  judgment  against  the  plaintiG&  for  the  amount 
thereof 

The  plaintiffs'  demurrer  assigns  for  cause,  that  this  part  of  the 
answer  does  not  state  &ct8  sufficient  to  constitute  either  a  defence 
or  a  counter-claim. 

If  we  are  to  consider  this  fifth  and  separate  defence  as  it  is 
pleaded,  viz.,  as  a  separate  defence  to  the  action,  and  judge  of  its 
sufficiency  as  an*  answer  to  the  complaint,  it  is  material  to  notice, 
that  it  does  not  contain  any  denial  that  the  transfer  by  the  Ohio 
Life  and  Trust  Company  to  the  defendants  was  without  authority; 
that  the  bills  were  held  by  that  company  for  collection  only; 
that  the  transfer  was  in  violation  of  the  duty  of  that  company  to 
the  plaintiff;  that  the  defendants  took,  them  chargeable  with 
knowledge  that  the  same  were  the  proper|;y  of  the  plaintiff,  and 
that  the  company  had  no  authority  so  to  transfer  them ;  and,  es- 
pecially, that  the  bills  were  transferred  to  the  defendants  by  the 
company  as  a  collateral  security  for  a  precedent  usurious  indebt- 
edness. 

It  is  quite  obvious,  that  if  these  bills  were  transferred  to  the 
defendants,  in  fraud  of  the  rights  of  the  true  owners,  (the  plain- 
tiff,) and  only  to  secure  an  antecedent  debt,  the  defendants  are 
not  entitled  td  retain  them  as  against  the  plaintiff,  nor  can  they 
make  a  title,  so  acquired,  the  foundation  of  any  claim  to  recover 
the  amount  thereof  from  the  plaintiff,  under  the  endorsement  by 
the  latter. 

And  it  is  equally  clear,  that  if  the  biUs  were  so  transferred  in 
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fraud  of  the  plaintifib'  rights,  bat  to  secure  to  the  defendants  a 
usurious  dec;iand  claimed  by  them  of  the  Trust  Company,  the  de^ 
fendants  have  no  title  to  retain  them  from  the  plainti^  nor  to 
found  a  counter-claim  thereon. 

And  so,  if  the  averment,  that  they  took  them  chargeable  with 
knowledge  that  the  same  were  the  property  of  the  plaintiffs,  and 
that  the  Trust  Company  had  no  authority  to  transfer  them,  may 
be  regarded  as  a  statement  of  a  fact,  then  their  title  to  retain  the 
bills,  and  their  title  to  set  them  up  as  a  counter-claim  equally  fail. 

The  answer,  in  this  case,  it  is  true,  contains  a  denial  of  the  al- 
legations of  the  said  complaint^  and  each  and  every  of  the  said 
allegations.  This  is  the  "  first''  defence  set  up  in  the  answer.  If 
this  may  be  referred  to,  and  be  made  to  spell  out  the  fifth  defence, 
then  it  is  not  true,  that  the  allegations  above  referred  to  are  not 
denied.  But  it  is  equally  true,  that  if,  in  determining  the  suffi- 
ciency of  the  fifth  defence,  we  are  to  take  the  first  defence  to  be 
true,  then  the  defendants  have  no  title — ^for  the  counter-claim 
rests  upon  the  very  same  transfer  to  the  defendants  which  the 
complaint  alleges,  and  which  this  first  defence  denies ;  and  if  no 
such  transfers  were  made,  or  if  no  such  bills  were  drawii  as  the 
complaint  alleges,  then,'  whether  the  plaintiffs  have  any  title  to 
recover  or  not,  it  is  clear^  that  the  defendants  have  no  counter- 
claim. 

This  palpable  conflict  of  allegations,  if  it  shows  nothing  else, 
illustrates  the  impropriety  and  inconsistency  of  attempting  to 
sustain  one  defence  pleaded  separately,  by  incorporating  therein 
another  distinct  defence,  containing  averments  partly  consistent 
and  partly  inconsistent  therewith,  and  which,  if  taken  to  be 
wholly  true,  would  destroy  the  defence  sought  to  be  aided. 

Other  considerations,  however,  which  seem  to  us  to  be  quite 
conclusive,  forbid  the  attempt  thus  to  bolster  up  a  defence  sepa- 
rately pleaded,  and  affirm  the  true  rule  to  be,  that  each  defence 
BO  separately  pleaded,  must  be  in  itself  complete,  and  must  con- 
tain all  that  is  necessary  to  answer  the  whole  cause  of  action — or 
to  answer  that  part  thereof  which  it  purports  to  answer. 

Section  150  of  the  Code  permits  a  defendant  to  set  forth,  by 
answer,  as  many  defences  and  counter-claims  as  he  may  have, 
whether  legal,  or  equitable,  or  both.  They  must  each  be  sepa- 
rately stated,  and  refer  to  the  causes  of  action  which  they  are  in* 
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tended  to  answer,  in  such  manner  that  thej  may  be  intelligiblj 
distinguished. 

This  language,  of  itself  imports,  that  when  more  than  one  de- 
fence or  counter-claim  is  interposed,  each  must  be  a  sufficient  de- 
fence or  counter-claim,  to  answer  that  cause  of  action  to  which  it 
is  addressed ;  or,  where  the  cause  of  action  can  be  divided,  then 
to  answer  a  part  thereof  The  provision  in  this  respect,  is  even 
more  explicit  and  guarded  than  the  similar  language  in  the  Re- 
vised Statutes,  which  permitted  "  the  defendant  in  any  action,  to 
plead  as  many  several  matters  as  he  shall  think  necessary  for  his 
defence."    (2  Rev.  Stat  852,  [§  9,]  27.) 

The  requirement  to  state  them  separately,  imports  that  these 
separate  statements  are  not  to  be  parts  of  a  defence.  Unless 
they  are  legally  complete  and  sufficient,  they  are  not  defences — 
and  if  it  is  necessary  to  their  completeness,  to  refer  to,  and  in- 
clude part  of  what  is  alleged  as  another  distinct  defence,  then 
they  are  not  separately  stated. 

This  is  made  still  more  clear  by  section  153,  which  permits  the 
plain tiflf  to  "  demur  to  one  or  more  of  such  defences  or  counter- 
claims, and  reply  to  the  residue  of  the  counter-claims."  The 
reason  for  requiring  a  separate  statement  of  each  defence  or  coun- 
ter-claim here  becomes  apparent  It  is  not  merely,  that  the  plead- 
ing may  be  thereby  presented  in  an  orderly  form,  and  be  more 
intelligible,  but  that  the  plaintiff  may  address  his  demurrer  specifi- 
cally to  any  one  of  the  separate  statements  set  up  as  such  defence 
or  counter-claim,  and  allege  its  insufficiency. 

It  i3  unnecessary  to  do  more  than  refer  to  the  familiar  rule  un- 
der our  former  system,  that  required  each  plea  to  be  complete  in 
itself,  and  to  constitute  a  complete  defence  to  the  allegations  to 
which  it  was  addressed.  (1  Chit  PI.  511 ;  Nevins  v.  Keeler^  6  J. 
R  63 ;  Spencer  v.  Scmthvnck,  11  J.  R.  598 ;  HalleU  v.  Holmes,  18 
J.  R.  28 ;  Van  Ness  v.  HamtUon,  19  J.  R.  849.)  The  same  reason 
now  exists ;  and  there  is  nothing  in  the  language  of  the  Code  in- 
dicating that  the  rule  i3  now  relaxed,  but  as  already -intimated, 
the  contrary  is  plainly  involved  in  the  provisions  of  the  Code 
itself 

How  far  it  may  be  competent  for  a  defendant,  for  the  purpose 
of  avoiding  repetition,  to  aver  once  for  all,  certain  facts  alike  ap- 
plicable to  each  of  several  defences  or  counter-claims,  and  having 
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averred  them,  either  in  one  of  his  distinct  and  separate  statements 
of  a  defence,  etc  or  bj  way  of  introduction  to  all,  to  thereafter, 
in  his  subaeqnent  separate  statements,  refer  intelligibly  and  dis- 
tinctly to  them,  so  as  by  reference  to  clearly  include  them  in 
each,  it  is  unnecessary  to  consider — ^no  such  attempt  is  made  in 
the  present  case. 

These  views  inevitably  lead  to  the  conclusion  that  the  fifth 
'*  separate  defence"  here  demurred  to  is  insufficient.  It  contains 
no  denials  of  the  allegations  in  the  complaint  above  enumerated, 
nor  any  averments  inconsistent  therewith.  These  allegations 
must,  therefore,  for  the  purposes  of  this  demurrer,  be  taken  as 
admitted. 

We  are  not  unmindful  of  the  circumstance  that  the  arguments 
addressed  to  us  in  support  of  the  demurrer  upon  this  appeal  did 
not  embrace  the  objections  to  the  answer  which  have  thus  far 
been  considered ;  and  the  suggestion  may  naturally  arise,  that  the 
Court  are  not  called  upon  to  seek  out  defects  in  the  answer  to 
which  counsel  have  not  called  their  attention.  This  may  some- 
times be  so,  where  the  objections  relate  to  matters  which  are 
formal  merely,  or  which  would  be  cured  by  a  trial  and  verdict 
upon  the  very  right  of  the  matter.  But  we  are  not  willing  in 
this  cause  to  enter  a  deliberate  judgment^  which  on  the  record, 
pronounces  this  defence  a  sufficient  defence,  when  we  are  clear 
that  it  is  wholly  defective  and  insufficient  Indeed,  it  is  very  &r 
from  clear  that  by  so  doing  we  should  not  injure  the  very  party 
in  whose  favor  we  should  so  pronounce  judgment ;  for  should  that 
judgment  become  the  subject  of  review  in  the  court  of  last  resort, 
it  must)  we  think,  be  pronounced  erroneous^  and  be  reversed. 
And  we  do  not  see  how  that  Court  could  be  informed  what  argu- 
ments were  urged  here,  or  that  we  did  not  decide,  on  all  grounds, 
that  the  defence  was  sufficiently  pleaded. 

The  reasons  given  are  therefore  decisive  of  the  present  appeal, 
and  we  might  dismiss  the  subject  without  disposing  of  the  ques- 
tion actually  argued ;  but  the  parties  have  come  to  the  discussion 
of  this  appeal  for  the  purpose  of  testing  the  defendants'  right  to 
set  up  the  matters  contained  in  this  answer  as  a  counter-claim. 
There  is  little  doubt  that  the  defendants  will  amend  the  answer 
by  inserting  in  the  fifth  defence  the  matters  of  denial,  which  are 
already  contained  in  other  parts  of  the  answer,  and  which,  if 
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inserted  in  the  fifth  defence,  i?onld  relieve  it  from  the  objections 
which  have  been  noticed.  And  if  we  refrain  from  the  expression 
of  an  opinion  npon  the  main  question,  we  probably  only  pat  the 
parties  to  the  expense  and  delay  of  coming  here  again,  upon  a 
fresh  demurrer  and  new  appeal,  to  argue  again  the  very  question 
already  fully  and  ably  argued  on  this  occasion.  Under  such  cir- 
cumstances, we  think  they  are  now  entitled  to  our  views  upon 
that  question. 

Indeed,  if  we  have  considered  that  question,  and  are  of  opinion 
that  such  a  counter-claim  is  not  to  be  allowed,  it  may  be  perti- 
nently asked,  why  should  the  Court  consider,  at  all,  the  defects 
in  the  answer  which  have  above  been  pointed  out? 

The  great  question  in  controversy  then^  is,  in  an  action,  in  the 
nature  of  trover,  by  a  plaintiff  who  has  endorsed  notes  or  bills  of 
exchange,  brought  to  recover  the  value  thereof,  from  a  defendant 
in  whose  possession  they  are,  and  who  claims  title  thereto  through 
the  plaintiff's  endorsement,  can  the  defendant  set  up  title  in  him- 
self, demand  of  payment,  protest,  and  notice,  and  ask,  by  way  of 
counter-claim,  a  judgment  against  the  plaintiff  as  endorser? 

By  §  150  of  the  Code,  subd.  1  and  2,  the  counter-claim  which 
the  defendant  may  set  up  in  his  answer  may  be  1st,  "  a  cause  of 
action  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint,  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action ;"  and  2d,  ''^in  an  action  arising  on 
contract^  any  other  cause  of  action  arising  also  on  contract^  and 
existing  at  the  commencement  of  the  action." 

This  division  of  the  section  shows  that  there  may  be  a  counter- 
claim when  the  action  itself  does  not  arise  on  contract — ^for  the 
second  clause  is  expressly  confined  to  actions  arising  upon  con- 
tract, And  allows  a  counter-claim  in  such  cases  of  any  other  cause 
of  action,  also  arising  on  tx>ntract ;  and  this  may  embrace,  proba- 
bly, all  cases  heretofore  denominated  "  set  off,"  legal  or  equitable, 
and  any  other  legal  or  equitable  demand,  liquidated  or  unliqui- 
dated, whether  within  the  proper  definition  of  set  off  or  not,  if  it 
arise  on  contract    {Ohason  v.  ifoen,  2  Duer,  642.) 

The  first  sub-division  would  therefore  be  unmeaning,  as  a 
separate  definition,  if  it  neither  contemplated  cases'  in  which  the 
action  was  not  brought  on  the  contract  itself  in  the  sense  in 
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which  those  words  are  ordinarily  used,  nor  ooanter-claims  which 
did  not  themselves  arise  on  contract 

This  first  subdivision,  by  its  terms^  assumes  that  the  plaintiffs 
complaint  may  set.forth  as  the  foundation  of  the  action,  a  "con- 
tract," or  a  "transaction." 

The  legislature,  in  using  both  words^  must  be  assumed  to  have 
designed  that  each  should  have  a  meaning ;  and  in  our  judgment, 
their  construction  should  be  according  to  the  natural  and  ordi- 
nary signification  of  the  terms. 

In  this  sense,  every  contract  may  be  said  to  be  a  transaction; 
but  every  transaction  is  not  a  contract 

Again,  ihe  second  sub-division  having  provided  for  all  counter- 
claims arising  on  contract,  in  all  actions  arising  on  contract^  no 
cases  can  he  supposed,  to  which  the  first  8ub<livision  can  be  ap- 
plied, Tinless  it  be  one  of  three  classes,  viz: 

Ist  In  actions,  in  which  a  contract  is  stated  as  the  foundation 
of  the  plaintiff's  claim,  counter-claims,  which  arise  out  of  the 
same  contract^  or — 

2d.  In  actions  in  which  some  transaction^  not  being  a  contract^ 
is  set  forth  as  the  foundation  of  the  plaintiff's  claim,  counter- 
claims, which  arise  out  of  the  same  transaction,  or — 

Sd.  In  actions,  in  which  either  a  contract,  or  a  transaction  which 
is  not  a  contract,  is  set  forth  as  the  foundation  of  the  plaintiff's 
claim,  counter-claims,  which  neither  arise  out  of  the  same  con- 
tract, nor  out  of  the  same  transaction,  but  which  are  connected 
with  the  subject  of  the  action. 

Whether  this  analyns  of  the  first  sub-division  makes  its  import 
more  clear,  or  will  aid  in  its  application  to  particular  cases,  we 
will  not  affirm ;  but  we  think  it  is  plainly  a  true  distribution  of 
the  language  of  the  section,  and  a  necessary  reading  of  the  sub-di- 
vision, if  all  its  terms  are  to  have  any  meaning. 

1st  What,  then,  is  meant  by  the  clause,  which  "  in  actions  in 
which  a  contract  is  set  forth  in  the  complaint,  as  the  foundation 
of  the  plaintiff's  claim,  permits  the  defendant  to  counter-claim  a 
cause  of  action  arising  out  of  the  same  contract" 

At  the  first  view,  this  would  seem  to  provide  for  a  case  also 
covered  by  the  second  sub-division.  But  a  moment's  reflection 
suggests,  that  we  had,  when  the  Code  was  enacted,  been  familiar 
with  a  class  of  actions  in  which,  though  a  contract  was  the  sub- 
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stantial  foaudation  of  the  plaintiff's  claim,  the  action  was  not 
brought  on  the  contract,  bat  on  the  duty  which  the  law  created. 
Actions,  which  were  formerly  called  ex  ddicto  quasi  ex  oorUradu^ 
were  of  this  class :  e.  g.  actions  on  the  case  against  common  car- 
riers, or  against  inn-keepers,  in  which  the  plaintiff  might  declare, 
on  the  contract^  in  the  form  of  assumpsU^  or  On  the  duty,  in  the 
form  of  case  ex  ddido. 

And  other  actions  on  the  case  may,  perhaps,  fornish  examples 
that  would  illustrate  what  is  meant  by  the  clause  above  recited : 
e,  g.  an  action  on  the  case  for  a  &lse  warranty — a  form  of  action 
formerly  used  instead  of  declaring  on  the  warranty  as  a  contract. 

In  these  and  similar  cases,  it  may  not  be  altogether  inaccurate 
to  say,  that  a  contract  may  be  the  foundation  of  the  plaintiff's 
daim,  although  the  action  does  not  arise  on  the  contract 

And  in  all  such  cases,  a  counter-claim,  whether  it  be  a  cause  of 
action  legal  or  equitable,  arising  out  of  the  same  contract^  may  be 
set  up  by  the  defendant 

2d.  But^  secondly,  the  subdivision  authorizes,  in  actions  in  which 
a  transaction,  not  being  a  contract,  is  set  forth  as  the  foundation  of 
the  plaintiff'  claim,  counter-claims  which  arise  out  of  the  same 
transaction.  This,  we  think,  includes  the  case  before  us.  What 
other  legal  or  equitable  counter-claims  it  also  includes,  it  is  unne- 
cessary  now  to  inquire. 

The  "  transaction"  here  in  question,  may  either  include  the  his- 
tory of  the  bills  of  exchange  in  question,  so  far  as  the  tide  of  the 
plaintiflb  or  defendants  depends  upon  that  history,  or  the  '.'  trans- 
action" may,  perhaps,  be  confined  to  the  manner  and  ciicumstanoes 
of  the  transfer  to  the  defendants. 

In  the  first  view  of  the  meaning  of  that  word,  "  the  tramsaction 
set  forth  in  this  complaint  as  the  foundation  of  the  plaintiffii' 
daim,"  consists  of  those  facts  which  are  alleged  as  showing  the 
plaintiff'  title  to  the  bills ;  their  delivei^  by  the  plaintiff  for  a 
special  purpose,  to  the  Trust  Company ;  the  transfer  by  the  Trust 
Company  to  the  defendants ;  and  their  assertion  of  right  to  detain, 
or  their  actual  detention  thereof. 

All  these  concur  to  establish  the  defendants'  counter-claim,  and 
are  an  essential  part  theieo£  In  a  just  sense,  the  counter-claim 
arises  out  of  them. 

The  difference  between  tho  parties  consists,  not  in  a  denial  by 


CASES  OF  PRACTICE,  &a  706 

Xenut  Bnoeh  of  Btate  Bk.  of  Ohio  t.  htt, 

the  defendants  that  the  transaction  relied  upon  by  the  plaintifib 
took  place ;  bat  both  admit^  and  in  fisu^t  assert,  that  it  oocorred. 
One  of  the  parties  connects  with  it  certain  particulars,  which,  if 
established,  establish  the  plainti£&^  right  to  recover  the  bills  or 
their  value.  The  other  connects  with  the  transaction  certain  other 
particulars,  which,  if  established,  not  only  refute  the  plaintiff' 
daim,  but  establish  the  defendants'  right  to  recover  from  the  plain- 
tiff the  amount  of  the  bills. 

The  parties  differ  about  the  accessory  &cts  only,  and  when 
upon  the  trial,  the  very  truth  of  the  matter  is  ascertained,  the  ai&* 
tual  transaction  (which  the  plaintiff  set  forth  as  the  foundation 
of  their  claim,  and  which  the  defendants  set  forth  as  that  out  of 
which  their  claim  arises,)  will  be  developed,  and  one  or  the  other 
will  be  seen  to  be,  by  reason  of  that  transaction,  entitled. 

The  transaction  is  then  single  and  entire,  and  it  is  either  a  just 
foundation  of  the  plaintiff'  claim,  or  it  entitles  the  defendants  to 
what  they  claim  from  the  plaintiff. 

The  particulars  about  which  the  parties  now  differ,  modify  the 
l^al  effect  which  the  leading  facts  will  have  upon  the  rights  of 
the  parties,  and  point  the  transaction  fiivorably  to  the  one  or  to 
the  other.  Some  &cts  enter  into  the  plaintifb'  case,  which,  of 
course,  do  not  enter  into  the  defendants'  case,  and  vice  versa.  But 
from  the  nature  of  the  subject,  this  must  always  be  so.  The 
Legislature  were  not  so  absurd  as  to  mean  that  the  defendant 
might  counter-claim,  when  the  very  facts  alleged  by  him,  with  all 
their  particulars,  were  identical  with  those  alleged  by  the  plain* 
tiff.  For  if  to  constitute  his  counter-claim,  no  other  facts  or  pai^ 
ticulars  were  necessary  than  the  plaintiff  had  himself  stated, 
there  would  be  no  occasion  for  the  defendant  to  answer  at  alL 
He  should  go  to  trial  on  the  complaint  itsel£ 

If,  therefore,  the  transaction  set  forth  in  the  complaint  of  the 
plaintifb  as  the  foundation  of  the  plaintiff'  claim  be  here  regarded 
as  embracing  the  history  of  the  bills,  their  dravnng,  transfer  to 
the  plaintiff  their  endorsement  to  the  Trust  Company,  and  the 
transfer  by  the  latter  to  the  defendants,  then  the  defendants' 
coanter-claim  arises  out  of  the  same  transaction.  Each  party, 
however,  insisting  upon  certain  accessory  facts  or  particulars 
which  make  the  transaction  create  a  right  in  the  one  or  the  other, 
as  the  case  may  be.  And  when  the  actual  transaction  finally  ap- 
B.— IL  46 
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pears,  then  it  will  be  certain  tKat  this  same  transaction  is  either  a 
legal  foundation  for  the  plaintiff'  claim,  or  out  of  it  arises  a  cause 
of  action  in  favor  of  the  defendants  against  the  plaintifib. 

So,  if  the  transaction  set  forth  as  the  foundation  of  the  plain- 
tiff' claim,  be  regarded  as  more  narrow,  and  as  being  the  transfer 
of  the  bills  by  the  Trust  C!ompanj  to  the  defendants,  then,  as  be- 
fore, the  defendants'  counter-claim  arises  out  of  the  same  transac- 
tion, to  wit,  that  transfer. 

The  circumstance,  that  the  defendants  have  to  superadd  an 
allegation  of  demand,  protest,  and  notice  to  the  plaintifib,  as  en- 
dorsers, does  not  alter  the  case.  This  added  fSsust  is  only  a  means 
of  showing  how  the  defendants'  cause  of  action  arises  out  of  the 
transaction  relied  upon,  and  is  made  complete  or  consummate. 

8d.  If  it  were  more  doubtful  than  it  seems  lo  us  to  be,  that  the 
counter-claim  in  this  case  arises  out  of  the  same  transaction  on 
which  the  plaintiff'  claim  is  founded,  we  should  still  think  it 
clear  that  the  defendants'  counter-claim  might  be  set  up.  The 
third  clause  in  the  analysis  above  made  of  the  first  sub-division  of 
the  150th  section  of  the  code,  very  clearly  allows  it. 

The  present  is  a  case  in  which  the  counter-claim  is  directly  and 
immediately  "  connected  with  the  subject  of  the  action." 

The  subject  of  the  action  is  either  the  right  to  the  possession  of 
the  bills  of  exchange  in  controversy,  or  it  is  the  bills  of  exchange 
themselves.  The  defendants'  counter-claim  is  not  only  connected 
with,  but  is  inseparable  from  either  or  both. 

The  object  of  the  actioii  is  damages ;  but  the  subject  is,  the 
bills  of  exchange,  or  the  right  to  their  possession.  If  the  plain- 
tiffs show  themselves  entitled  to  these  bills,  they  must  recover 
damages.  If  the  defendants  show  themselves  entitled,  then  they 
are  in  a  condition  to  assert  their  right  to  have  the  amount 
thereof  &om  the  plaintiff.  The  plaintiffs'  claim  and  the  defend- 
ants' counter-claim,  are,  then,  connected  with  the  subject  matter 
which  is  to  be  enquired  into  in  this  action,  and  the  investigation 
of  the  subject  will  determine  whether  the  plaintiff  are  entitled  to 
the  bills,  or  to  their  value  as  damages;  or,  the  defendants  are 
entitled  to  hold  them,  with  recourse  to  the  plaintiff  as  endorsers. 

And  this  suggests  the  propriety  and  wisdom  of  the  provision 
of  the  code  under  consideration,  and  the  reason  which  induced  its 
enactment    After  the  question  upon  which  the  right  of  the 


CASES  OP  PRACTICE,  &o.  .707 

X«niA  Branch  of  State  Bk.  of  Ohio  t.  Lee. 

^■^^"^— ^■^— ^— ^»— »— ^~-^^^^^^— ^^~"~^— ^^■^^■^■^^'^^"^■^  "^-^^^       — ..-^— ^^— -»^— ^^i^i^— — i^ij* 

plaintiflb  to  have  these  bills  of  exchange,  has  been  fully  inyesti- 
gated  and  determined  in  favor  of  the  defendants,  there  would 
seem  no  sensible  reason  for  turning  the  defendants  over  to  a  new 
suit  to  recover  against  these  plaintiffs,  as  endorsers,  with  all  the 
additional  expense  and  delay  which  such  new  action  might 
involve,  and  in  which,  also,  the  title  of  these  defendants  might  be 
again  put  in  issue. 

It  is  plausibly  argued,  that  the  counter-claims  provided  for  in 
the  first  subdivision  of  section  150,  embrace  only  what  was  for- 
merly called '  recoupment,'  and  that  recoupment  implied  an  admis- 
sion of  the  plaintiffs'  claim,  and  sought  an  abatement  therefrom, 
either  to  the  extinguishment  of  a  part  or  the  whole  thereo£ 
Such  was  no  doubt  the  character  of  recoupment;  it  implied 
that  the  plaintiff'  claim  was  to  be  allowed,  but  that  another  cause 
of  action  was  to  be  satisfied  out  of  it  {Nichob  v.  Duaenbury^ 
2  Com.  286 ;  Vasseur  v.  LivingsUm^  8  Kern.  267 ;  BajUisrman  v. 
Pierce,  8  Hill,  171.) 

But  now  the  definition  of  counter  claim  ^lust  be  considered  in 
connection  with  section  274  of  the  code,  which  authorizes  the 
Court,  in  the  same  action,  to  grant  to  the  defendant  any  affirma- 
tive relief  to  which  he  may  be  entitled. 

This  opens  to  the  defendant  the  full  right  to  assert  his  claim  to 
any  relief  legal  or  equitable,  to  which  upon  the  facts  alleged  in 
his  answer  he  would  be  entitled  had  he  prosecuted  his  cross 
action. 

It  permits  the  defendant,  therefore,  to  set  up  in  answer  to  an 
action  on  a  note  or  bond,  &ct8  which  show  not  only  that  he 
ought  not  to  be  required  to  pay  the  note  or  bond  sued  upon,  but 
that  the  note  or  bond  ought  to  be  given  up  to  be  cancelled ;  or, 
in  the  language  of  Mr.  Js.  Bosworth,  in  Oleaaon  v.  Afoen,  (2  Duer, 
642,)  it  permits  the  defendant  to  ask  any  equitable  relief  to 
which  he  is  entitled  against  a  legal  demand  which  formerly  could 
only  be  had  by  filing  a  bill  in  Chancery ;  and  also  the  affirmative 
relief  which,  in  equity  suits,  could  be  had  only  by  a  cross  bill. 
And  for  the  same  reason  it  must  be  held  to  permit  the  defendant 
to  have  relief,  in  its  nature  strictly  legal,  if  it  arises  out  of  the 
very  matter  or  subject  which  the  plaintiffs  claim  brings  under 
investigation.    {Ogden  v.  Chddington,  2  E.  D.  Smith,  p.  826-7.) 

Again,  the  right  of  the  plaintiff  to  claim^  and  the  sight  of  the 
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defendant  to  coanter-claim,  upon  any  given  or  supposed  facts  in 
controversy,  must,  we  think,  be  reciprocal. 

Now,  suppose  the  defendants  were  plaintiffs,  setting  up  their 
title  to  the  bills  of  exchange  in  question,  and  claiming  to  recover 
the  amount  of  these  bills  from  the  Xenia  Bank,  (the  present 
plaintiffs,)  as  endorsers.  It  could  not  for  a  moment  be  doubted 
that  the  then  defendants  (the  present  plaintiffs)  could  under  this 
same  first  sub-division  of  the  160th  section,  set  up  in  answer  the 
very  facts  which  they  have  in  this  complaint  alleged  and  pray  as 
a  counter-claim,  that  these  bills  be  delivered  up  to  them  as  their 
own  property.  Their  claim  would  arise  out  of  the  same  transac- 
tion, and  would  be  connected  with  the  subject  of  the  action. 

It  seems  to  us  to  follow  inevitably,  that  the  principle  is  the 
same  when,  as  now,  the  Xenia  Bank  are  prosecuting  the  defend- 
ants. In  either  case  there  is  one  controversy  involving  the  same 
transaction,  and  the  rights  which  arise  out  of  that  transaction — 
one  contest  relating  to  and  connected  with  the  same  subject — 
and  it  may  properly  determine  the  whole  right  of  the  parties 
reciprocally.  And  we  think  that  it  was  the  intention  of  the 
Legislature  to  permit  such  settlement  of  the  whole  matter  in 
dispute,  in  one  action. 

We  are,  therefore,  constrained  to  say,  that  whatever  doubts 
have  been  heretofore  expressed  upon  the  question,  whether  a  de- 
fendant could  set  up,  as  a  counter-claim,  a  cause  of  action  at  law^ 
which  could  not  before  the  Code  have  been  set  up  in  his  plea  by 
way  of  recoupment,  those  doubts  are  not  warranted. 

Our  conclusion  is,  therefore,  upon  the  question  which  alone 
was  argued  upon  this  appeal,  that  the  defendant  was  at  liberty  to 
set  up  as  a  counterK^laim,  the  liability  of  these  plaintifis  as  en- 
dorsers of  the  bills  of  exchange  in  question,  and  his  title  to  re- 
cover against  them  as  such  endorsers. 

But  for  the  reasons  first  above  stated,  the  defence  herein  de- 
murred to  is-clefective  and  insufficient,  and  upon  that  ground  the 
order  appealed  from  must  be  reversed,  and  the  demurrer  be  sus- 
tained, with  costs  of  the  demurrer  at  Special  Term,  to  the  plain- 
ti£b,  to  abide  the  event  of  the  suit^  but  with  leave  to  the  defend- 
ants to  amend  within  twenty  days — and  without  costs  on  this 
appeal  to  either  party. 

Ordered  aqpordingly* 
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1.  An  attorney  is  dUqnalified  from  iMeoming  ball  in  *  dril  Action. 

S.  Special  bail  cannot  be  treated  as  a  noUity,  merely  becanae  they  are  practising 

attorneys ;  but  that  fact  ia  sufficient  to  require  Uieir  rejection,  if  their  ezoln- 

don  is  insisted  npon. 
8.  Section  194  of  the  Code  ii  merely  dedaratory  of  the  practice  in  respect  to  bail, 

eziiting  at  the  time  the  Code  was  enacted.    It  preeoribes  the  qualifications  es- 

ieotial  to  sufficient  bail,  but  does  not  affect  the  rule  by  which  various  classes 

of  persons  were  disqualified,  i^though  residents  and  freeholders  and  worth  the 

requisite  sum. 
4.  The  rule  and  its  exceptions)  are  as  eonsistent  with  each  other  dncc,  as  tiicy 

were  prior  to  the  C9de^  and  §  469  retains  the  pre-existing  practice  which  ii  not 

inconristent  with  the  provisions  of  the  Code. 

(At  CBAMBns,  Jnne  14th,  1869 ;  before  Mohobiip,  J.) 

An  order  was  made  nnder  section  179  of  the  Code,  by  which 
the  Sheriff  was  required  to  arrest  the  defendant,  and  hold  him  to 
bail.  On  being  arrested,  he  executed  an  undertaking,  with  two 
sureties,  in  the  prescribed  form.  The  sureties  were  excepted  to, 
and  notice  was  given  that  they  would  justify.  They  appeared 
at  the  time  and  place  named,  and  were  examined.  From  their 
examination,  it  appeared  that  they  were  practising  attorneys  and 
counsellors  of  the  court  Thereupon  the  plaintiffs'  counsel  in* 
sisted,  that  they  should  be  rejected  on  that  ground.  The  ques- 
tion, whether  attorneys  were  disqualified  from  becoming  special 
bail  since  the  Code  took  effect^  was  fully  argued  by  the  counsd 
for  the  respective  parties. 

Wm.  AUen  BuJQer  for  plaintiflw, 

D.  P.  Hda  for  defendant 

MoNCBiEF,  J. — ^The  defendant,  having  been  arrested  under  one 
of  the  subdivisions  of  §  179  of  the  Code,  tenders  an  undertaking 
under  §  187.  Upon  an  examination  of  the  sureties,  it  appears 
that  they  are  practising  attornies  and  counsellors  of  this  Court 
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The  oonnael  for  the  plaintifib  objects  to  them  as 
and  incompetent  on  that  groimd,  and  (dlang  7  Abb.  73;  15 
Johns.  685)  contends  that  the  bail  should  be  rejected.  The  note 
under  §  187  of  the  Code  cites  authoritieB  as  decisiTe  on  the 
point 

Upon  a  careful  examination  of  all  the  authoritieB^  it  will  be 
found  that  the  practice  arose  from  the  rule  of  the  Court  of  Sing's 
Bench,  (in  1654,  6  Geo.  IL  §  1 ;  1  Henry  Blacksione,  76;  Leung 
y.  Cundahy)  whereby  ''  It  was  ordered  by  the  Lord  Chief  Justice 
and  the  rest  of  the  Justices  of  that  courts  that  from  and  after  the 
last  day  of  the  (Michaelmas)  term,  no  attorney  of  that  or  any 
other  court,  ex  any  person  practising  as  such,  shall  be  bail  in 
any  suit  or  action  depending  in  that  court"  This  role  was 
intended  to  protect  and  benefit  the  attomies,  (and  subsequently 
was  extended  to  their  articled  clerks.)  (Cowp.  828;  2  East^ 
182.) 

Graham,  in  his  practice,  (2d  edition,  p.  80,)  says:  ^  attomies  are 
inadmissible  as  bail,  because  of  the  desire  of  the  courts  to  protect 
them  from  the  importunities  of  their  clients^"  and  cites  15  Johns. 
585 ;  1  Wen.  85. 

An  attorney,  becoming  bail,  could  not  be  treated  as  a  nullity ; 
it  was  necessary  to  except  to  the  bail,  and  oppose  it  upon  Uie 
ground  that  the  rule  excluded  him.  (2  East,  181-2 ;  1  Taun- 
ton, 162.) 

In  15  Johns.  536,  the  Court  say,  "The  rule  of  the  Court  of 
King's  Bench  was  cited,  and  as  there  appeared  to  be  good  reason 
for  the  rule,  it  was  approved  and  adopted ;  and  the  attorney  m 
that  case  was  held  to  be  not  good  bail"  (See  also  1  L^al 
Obe.  714.) 

It  is  indisputable  that  an  attorney  was  not  good  bail  up  to  the 
time  of  the  passage  of  the  Code.  The  same  reason  still  exists  to 
exclude  him  which  led  to  the  adoption  of  the  rule  in  England, 
nearly  three,  centuries  since,  and  to  its  approval  and  adoption  in 
this  State  in  1818,  (15  Johns.)  and  the  constant  recognition 
thereof^  with  but  one  or  two  recorded  instances  of  attack -against 
its  enforcement  While  the  abstract  right  of  an  attorney  other- 
wise qualified  to  become  bail  may  exist,  there  may  be  said  to  be 
a  greater  necessity,  at  the  present  time,  to  continue  the  rule  than 
at  any  former  period.    The  hardship  it  may  occasion,  in  some 
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instances,  like  the  present,  is  more  than  outweighed  by  the  bene- 
fit conferred  upon  those  for  whose  protection  it  was  created. 

§  194  of  the  Code,  which  prescribes  the  qualifications  of  bail  is, 
in  siAbstance,  like  the  pre-existing  rule — and,  in  my  opinion,  was 
desigied  to  be  merely  declaratory  of  the  established  practice,  and 
not  to  introduce  a  new  rule. 

It  is  quite  evident  that  every  person  cannot  be  accepted  as  bail 
who  is  a  resident  and  freeholds,  within  this  State,  and  worth  the 
requBite  amount  of  property. 

A  married  woman,  a  minor,  or  a  conAil  of  a  foreign  govem- 
meni  a  plaintiff  cannot  be  required  to  accept  as  bail. 

It  B  not  an  unjust  construction  of  §  194,  that  it  merely  declares 
the  a£rmative  qualifications  essential  to  sufficient  bail,  without 
affecting  the  established  practice  which  disqualifies  certain  per- 
sons irom  beuig  made  bail,  against  the  objection  of  the  plaintiff 
although  they  may,  independent  of  these  disqualifying  &cts,  be 
admiffiible  as  baiL 

Afl  it  is  evident  that  every  person  who  would  fully  meet  all 
the  demands  of  the  mere  language  of  §  194,  cannot  become  bail, 
it  is,  in  my  opinion,  a  proper  construction  to  hold  that  there  is 
nothing  in  it  inconsistent  with  the  settled  practice  which  rejected 
attomies,  officers  of  the  court,  and  persons  permanently  or  tem- 
porarily privileged;  and  that  §  469  retains  that  practice,  and 
continues  it  in  force. 

The  objection  must,  therefore,  be  sustainedi  and  the  sureties 
rejected  as  not  good  baiL 


INDEX. 
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Yidd  PjjiTinEUBiP,  2. 

ACnOK. 

1.  When  A  Teasel  aIods  tide  of  *  public 

Sler  in  the  city  of  New  York,  ie,  acci- 
entally,  and  without  fiiult  of  her  own- 
er, burned,  and  ainks  to  the  bottom, 
near  the  month  of  the  slip  or  basin, 
thereby  so  obstructing  the  slip  and 
bulkhead  as  to  prevent  other  reesels 
oomlng  in ;  those  entitled  to  the  slip- 

-  page,  or  wharfage,  cannot  recover  for 
the  loss  thereof  caused  by  such  obstruc- 
tion, from  the  owner  of  such  vessel, 
without  showing  that  such  owner,  by 
due  care  and  attention,  could  have  re- 
moved the  wreck,  or,  at  leasts  have 
shifted  its  position  so  as  to  prevent  its 
being  a  cause  of  injury,  ana  that  he  is 
in  ddfault  for  not  having  done  sa 

MUd,  that  the  allegations  of  the  complaint 
in  this  action  md  not  show  any  such 
ability  on  the  part  of  the  owner,  or 
any  such  default  Tttjflar  v.  AihniU 
Jut  Ifu,  Co.,  106 

8.  JBeld,  also,  that  an  insurance  company, 
which  had  insured  an  undivided  inter- 
est in  such  vessel,  and  had  accepted  an 
abandonment  made  by  such  insured 
owner,  after  the  vessel  was  so  burned 
and  sunk,  was  not  liable  for  loss  of  slip- 
page, or  wharfage,  caused  by  such  od- 
straction,  it  not  being  alleged  that,  by 
due  care  and  attention,  it  could  be  re- 
moved, id, 

8.  Such  piers  and  bulkheads  are  open  to 


the  common  uie  of  the  public,  for  any 
purposes  conneeted  with  the  loading, 
nnloa<Ungr  or  repairing  of  veseels,  and 
securing  their  oames^  whether  in  vee- 
aels  afloat  or  sunk,  not  prohibited  by 
statute,  or  the  lawful  ordinances  of  the 
Common  GounelL  And  such  a  use,  when 
U  n^dther  incumbers  the  bulkhead  nor 
pi«r,  so  as  to  incommode  the  loading 
or  unloading  of  vessels,  or  the  passing 
or  repassing  of  carts^  nor  in  any  way 
injures  the  structure  itself,  gives  no 
right  of  action  to  the  party  entitled  to 
sUppage  and  wharfage.  uL 

4.  Henee,  a  use  of  the  slip  in  Attempting 
to  raise  the  vessel  and  recover  the  pro- 
perty in  it»  (especially  as  such  attempt 
was  made  at  the  request  of  the  plain- 
tiffs) was  held  to  create  no  liabihty  to 
.make  compensation  for  such  use,  as  no 
&cts  were  stated  showing  such  use  to 
be  wrongful^  or  an  invasion  of  the  plain- 
tiffs' rights,  or  a  violation  of  any  duty 
which  the  defendants  owed  to  them,  id 

6.  Action  tot  making  exeavatione  on  lota 
adj<dning. 
Vide  hAMxauowD  Ann  Tjouht,  1, 2, 8, 4 

ft.  When  an  architect  undertakes  to  su- 
perintend the  erection  of  a  building, 
which  carpenters  and  masons  contraei 
to  build  and  finish  accordioff  to  eertafai 
plans  and  specifications,  and  to  the  sat- 
isfaction of  such  arohiteot,  and  who  ara 
to  be  paid  in  instalmenta  as  the  work 
progresses  and  on  production  of  the 
architect's  certificates  that  they  have  be- 
come entitled  thereto,  such  arohiteot, 
to  entitle  himself  to  demand  the  com- 
pensation asreed  to  be  paid  for  his  ser- 
vices, must  bestow  such  care  and  atteii- 
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tkm  tliAt  the  eafpenten  and  nwaons 
will  not  make  adv  materutl  TAiiatioDt 
from  the  plane  ena  epedfieetione^  which 
ordinerv  eere  end  attention,  when  be- 
etowed  oy  n  eompeient  erebitect^  would 
deteet  and  prerent^  or  deteet  in  time  to 
be  remedied.  PtUrumi, BaMKm,  2B4. 

9.  If  he  inil  to  beetow  foeh  eare  and  at- 
tention, and  in  conieqnenoe  thereof  the 
boilding  ii  not  eonetmcted  aeeording  to 
the  contract,  and  damage  to  iiie  em- 
ployer resnlte,  he  loeee  hie  claim  to  oom- 
peniation,  notwiihitaoding  an  action 
will  lie,  at  the  rait  of  hia  employer, 
against  the  contractors,  to  recover  the 
damages ;  and  althon^  his  employer 
may  hare  settled'  with  snch  contract- 
ors, in  fall,  after  the  architect  had  re- 
fused to  glTc  them  the  certificates 
which  the  contract  required  as  a  condi- 
tion to  their  right  to  be  paid.  id. 

8w  The  srchitect,  on  the  CTidence  giren, 
having  fitiled  to  bestow  such  care  and 
attention,  and  the  bnilding  baring  been 
defectively  constructed,  in  consequence 
of  such  neglect,  the  judgment  entered, 
on  the  report  of  a  referee,  finding  that 
he  was  entitled  to  full  payment^  revers- 
ed, and  a  new  trial  granted.  id, 

9.  When  two  persons  agree  to  unite  in 
prosecatluff  a  trading  adventure,  at 
their  equal  profit  and  loss,  and,  with  a 
Tiew  thereto,  one  agrees  to  sell  and 
convey,  at  its  cost  to  him,  one  half  of  a 
vessel  to  the  other,  and,  by  fraud,  pro- 
cures a  settlement  of  the  adventure,  by 
which  he  is  allowed  a  sum  much  larger 
than  snch  cost  price,  as  being  its  true 
and  actual  price,  the  defrauded  party, 
on  allegation  and  proof  of  the  fraud, 
may  recover  back  the  excess  so  paid ; 
and  such  a  cause  of  notion  is  assiffnable, 
so  that  the  assignee  can,  under  the 
Code,  roe  in  his  own  namei  Sheldon  v. 
Wood,  267. 

10.  So  if,  in  rach  settlement,  one  fhiudu- 
lently  procures  the  allownnoe  to  himself, 
as,  ana  for,  the  cost  of  goods  purchased 
lor  such  joint  adventure,  a  sum  greater 
than  the  price  paid  by  him  for  such 
goods,  the  defrauded  party  is  entitled 
to  open  the  settlement^  and  recover  the 
amount  which,  upon  a  rectification  of 
the  erroneous  charges,  may  be  due  to 
him,  and  such  a  cause  of  action  is  as- 
dgnsblei  id 


11.  The  twenty-eaeond  of  the  Aitides  of 
the  Knickeibocker  Bnilding  Assodap 
tion  provides^  that "  in  case  any  mem- 
ber, Dv  reason  of  sickness  or  removal 
from  tne  dty,  or  through  misfortune.  Is 
nnable  to  continue  the  payment  of  his 
rabscription  to  the  soaety.he  or  she 
may  give  notice  to  the  secretary  of  an 
intention  to  withdraw  from  the  assoda- 
tion ;  and  in  case  the  board  of  trustees 
are  satisfied  as  to  the  grounds  of  with- 
drawal, the  whole  amount  of  subscrip- 
tion paid  by  the  party,  into  the  aasod* 
ation,  shall  be  returned."  WeUerwmlffk 
T.  Kniekerboektr  BuUdimg  AnoeiaiiotL 

18.  A  member  of  this  association  who 
has  given  notice,  in  due  form,  of  his 
intention  to  withdraw  on  the  gronnd 
tiiat  he  was  "  no  longer  able  to  continue 
the  payment  of  his  subscription  to  the 
said  association,  owing  to  various  mia- 
fortunes,  losses  in  business,  nckness  in 
his  family,  and  the  rigor  of  the  times»* 
in  an  action  to  recover  back  the  money 

Kid  by  him  to  the  association,  should 
permitted  to  prove  the  truth  of  said 
allied  grounds  for  withdrawing,  they 
having  been  set  forth  in  his  complaint^ 
and  denied  by  the  answer.  id 

18.  If  he  proves,  that^  owing  to  rach 
causes,  he  was  totally  nnable  to  con- 
tinue the  payment  of  his  rabscription, 
and  that  there  was  nothing  in  the  pe- 
cuniary circumstances  or  condition  of 
the  association,  furnishing  anv  reason 
why  the  money  paid  to  it  by  him 
should  not  be  returned,  he  may  recover 
it  back,  although  the  board  of  trustees 
may  not  have  declared  themselvea  sat- 
isfied as  to  the  grounds  of  his  with- 
drawal id 

14.  It  is  not  an  indispensable  condition 
td  a  member's  right  to  withdraw,  and 
to  a  return  of  his  money,  that»  nnder 
any  and  all  circumstances,  the  board  of 
trustees  shall  declare  themselves  satia- 
fied  as  to  the  grounds  of  his  with- 
drawal. .They  have  no  right  to  with- 
hold that  dedaratioo,  arbitrarily,  when 
no  g^und  exists,  or  can  be  suggested, 
for  withholding  it  id 

16.  It  was,  therefore,  error  to  exdude 
evidence  of  the  truth  of  the  grounds 
alleged  by  the  plaintiff  for  his  with- 
drawing, and  to  order  a  nonsuit,  on  the 
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ground  that  in  no  event  *nd  under  no 
eironmetancea,  conld  the  plaintiff  re- 
cover withoat  proving  that  Uie  board 
of  triuteee  declared  that  they  were 
aatiafied  at  to  the  groond*  of  hie  with- 
drawal, id 

Tide  AoBKncniT,  1-0,  8,  9. 

AWABD,  2. 

Bank  Chsok,  1-8. 

CARaiEBS,  1-6. 

CoRPORAnosr,  1,  2. 

FRArns,  Statutb  of. 

JuDOM KHT  or  Court  or  ahoibir 

Statb. 
Landlord  and  Tenant,  1-i. 

MORTQAGR  or  CHATTELS,  4. 

NnouasNoi,  1-14. 

PARTNna,  1,  2,  4,  fi. 

Plkadinob,  2— Complaint  1. 

Sali^ 

Taxes,  I,  6. 

ynsBLB,  (Joint  owners  of,)  1-6. 


AFFEDAvrra 

The  nnneccMnry  entitling  thereof  may  be 
dieregarded. 

Tide  DiPoeRxoN,  8, 4. 


AGJEMTSL 

Vide  Factors  and  AosMia 
PniNoiPAL  and  Aomr. 


AGRKKMKWX 

Morris  and  others  agreed,  with  the  Har- 
lem BaUroad  Company,  to  construct 
an  extention  of  their  road  from  Dover 
Plains  to  Chatham  Four  Corners^  for 
certificates  of  indebtednos,  amounting 
to  12,000,000,  with  interest  warrants  at- 
tached, payable  out  of  a  fund  to  arise 
from  operating  the  ezteniion ;  the  sur- 
plus of  its  earnings,  after  paying  its  ex- 
penses, to  be  applied  to  paying  the  in- 
terest warrunts  semi-annuaUy ;  and  the 
com^ny  covenanted,  that  if  the  net 
eammgs  of  the  extension  were  not 
enough  to  pay  the  interest  warrants, 
as  they  fell  due,  to  "  apply  the  gross 
receipts  from  the  business  over  the  pre- 
sent road,  from  and  to  stations  thereon. 


to  and  from  stations  on,"  the  extension, 
"  so  fisr  as  the  same  may  be  necessary 
for  the  payment  of  interest,  to  an 
amount  not  exceeding  three-quarters  of 
such  gross  receipts."  Knapp  v.  i^eii 
York  and  Hwrlmn  Railroad  Co.        297 

1.  ffeld,  that  by  the  true  meaning  of  the 
contract  (there  being  no  net  earnings 
of  the  extension,  but  on  the  contrary, 
the  expenses  of  running  the  extension 
exceeding  its  earnings),  that  the  three- 
quarters  of  such  gpross  receipts  must  be 
applied  directly  and  solely  to  pay  such 
interest  warrants,  and  not  to  deiJray 
the  expenses  of  running  the  extenrion, 
which  its  earnings  were  insufficient  to 
satisfy.  icC 

2.  ffeid,  also,  that  the  facts,  that  the  com- 
pany had  settled  with  the  oeKificate- 
holders^  semi-annually,  during  a  period 
of  some  three  years,  on  the  assumption 
that  such  gross  receipts,  to  the  extent 
of  three-quarters  thereof,  were  to  be 
applied  with  the  earnings  of  the  ex- 
tension, to  pay  its  expenses,  and  only 
the  surplus  thus  arising  was  to  be  ap- 
plied to  the  payment  of  the  interest 
warrants,  and  deferred  warrants  were 
issued  for  the  residue,  was  no  answer 
to  an  action  to  have  the  contract  en- 
forced according  to  its  true  meaning, 
as  the  company,  by  thus  settling,  had 
not  paid  so  much  as  it  was  their  legal 
duty  to  pay,  and  had  not  done,  or  en- 
gaged to  do,  any  other  act  to  their 
prejudice.  id 

8.  Eeldt  also,  that  such  settlements  did 
not  amount  to  a  cotemporaneous,  or 
continuing  practical  construction  of  the 
contract,  by  wbich  the  certificate 
holders  were  concluded,  nor  one  which 
the  Court  was  eouitably  bound  to  adopt 
or  enforce,  as  uey  dia  not  appear  to 
have  been  made  with  knowledge  of  the 
particular  fiscts  of  the  case,  or  under 
such  circumstances  as  to  establish  that 
such  was,  in  fitct,  their  view  of  tha 
actual  meaning  of  the  contract,  or  that 
such  was  the  view  of  the  contractors, 
to  whom  tiie  certificates  were  originally 
issued.  uL 

4.  Seld,  also,  that  it  was  competent  for 
the  company,  by  an  agreement  between 
them  and  such  contractors,  made  while 
the  latter  hdd  such  certificates,  to  be^ 
come  purchasers  and  owners  of  »  part 
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of  iQeh  eetMmUa,  widboot  the  pat- 
diMe  of  then  by  tbt  compftay  bang 
tnaUd  M  A  MtitfiMiloo  and  pftymeot 
thereof,  in  any  oaeb  mum  as  that  the 
holden  of  the  reiidve  of  thoee  origi- 
Dally  Usaed,  would  be  entitled  to  the 
whole  fund,  for  the  parent  of  the  in- 
tereit  warrants  on  toeir  eertifioates»  if 
required  to  make  an  amonafc  snffioient 
to  satiify  the  same.  id, 

t.  EUd,  also,  that  the  company,  by  the 
tme  coDStmetion  of  the  eontraet,  were 
not  personally  Ihtble  for  the  payment 
of  the  certifieates,  and  were  only  liable 
lor  the  performanee  of  the  eoTenants 
on  their  part  in  relation  to  operating 
the  extension  and  applying  its  net  earn- 
ings, aod  d<dng  other  things^  as  in 
their  eontraet  they  had  eorenanted  and 
agreed  to  do.  tdL 

id. 
6.  When  the  written  terms  of  a  sale  of  a 
lease  of  real  estate  for  a  period  of 
fifteen  years  are,  that  "  the  lessee  will 
pay  the  anetioneer  his  fee  of  $10,  for 
each  year,  being  $160,  in  eash,  this 
day,"  and  the  person  purchasing,  at  the 
time  of  such  purchase,  dgns  a  paper- 
writing,  (at  the  foot  of  such  written 
terms,)  which  states,  that  he  has  leased 
such  real  estate  for  the  sum  of  $8150 
per  annum,  and  "agrees  to  comply 
with  the  terms  abore  set  forth  f  the 
auctioneer,  (a  lease  of  the  premises 
having  been  made  to,  and  accepted  by 
taeh  purchaser,)  may  maintain  an  action 
in  bis  own  name,  against  the  purchaser, 
to  recover  such  feen  MvlUr  «.  Mta- 
wtU,  S66 

T.  The  purchaser,  in  such  a  case,  by  force 
of  the  terms  of  sale,  and  of  his  agree- 
ment to  comply  therewith,  promises  to 
pay  the  auctioneers  fees  directly  to  the 
auctioneer.  The  grant  of  the  lease  to 
the  purchaser,  and  his  acceptance  of  it,^ 
are  a  sufficient  considerstion  for  the 
promise.  The  auctioneer  is  the  actual 
party  in  interest,  as  promisee,  and 
alone  entitled  to  receire  the  fees,  and 
msy  sue,  in  his  own  name,  to  recorer 
them.  id. 

8.  In  an  action  upon  a  contract,  by  which 
the  plaintiff  covenants  "to  improve 
mschinery  for  manufacturing  g^,  and 
to  obtain  a  patent  or  patents  therefor, 
and  to  assign  to  the  defendant  one  un- 


divided half  of  srfd  patent  or  painty* 
and  by  which  the  defendant  oovenanis 
"to  pay  the  pUintitf  $1000  when  tiie 
patent  or  patents  are  issued  ;*  wfaidL 
action  is  brought  to  recover  the  $1000^ 
after  the  plaintiif  has  obtained  a  pa- 
tent for  an  alleged  improvement,  and 
assigned  an  undivided  half  of  it  to  the 
defendant ;  it  b  competent  for  the  de- 
fendant to  Itllege  in  his  answer,  and 
prove  at  the  trial, "  that  the  alleged  im- 
provement in  said  patent  waa  worth- 
less, had  never  been  reduced  to  ptae- 
tlee,  and  had  been  known,  and  tried, 
and  abandoned  as  worthless^  before  the 
patent  was  issued  to  phuntilt''  JieJkm- 
guU  T.  F^,  Un 

9.  Hdd,  that  the  rejection  of  such  evi- 
dence entitled  the  defendant  to  a  new 
trial,  he  having  excepted  to  its  r^ee- 
tion.  il 


Vide  GoaroaATioH,  S-fi. 
'     FaainiB»  Scatotb  or,  1-9. 


MonoAon  or  QEiATTDa^  ft-ft. 
Nxw  Yoan  Crrr,  1-fi. 
RnonsioH  (bt  Infast,)  Ixtar, 

1-6. 
PaAona^  17 — ^Parties,  ft-A. 
Sau, 

SpBGino  PnaroBMAiiai^  1-14 
yKBB»«,4-ia 


AMENDMENX  ' 
Yide  PBAcnoi  1 — Amendment 

ANSWER. 
Tide  PLBADnroB  1 — Answer. 


APPEAL. 

1.  The  Courts  at  General  Term,  on  an 
appeal  from  a  judgment  rendered  at 
Special  Term,  or  entered  on  the  report 
of  a  referee,  cannot  look  into  the  ques- 
tion, whether  a  previous  order,  re- 
quiring the  defenoant  to  be  arrested 
and  held  to  bail  in  the  action,  was  pro- 
perty granted.    Mony,  WtU,         S60 


iHDaz. 


m 


%  Certein  obleetiomi  not  lik«ii  at  the 
trial  deemed  weired,  and  eanaot  be 
mieed  on  appeaL    Daroeinom  5,  6, 7. 

^de  Fbaud,  2. 

Peaoticb  2^^AppeaL 

10 — Hearing  at  General  Teim. 
17^ParUei  1. 


« 


M 


APPUBTENANCESL 
^de  Bmbv  op  Wat. 


ARCHTTECr. 

KegHgenee  in  Snperinteadtng  iha  Ereo- 
fioo  of  a  Building  (AonoN  6-8»)  ^  284. 


ARREST. 
Vide  Afpbal  1, 


ASSESSMENTa. 
See  Tazbb,  Apportionment  of. 


ASSIGNMENT. 

1.  Of  moneys  on  depodtln  Bank. 
Yide  Dbbtob  and  Crcdhoe,  S. 

2.  What  eante  of  aetion  may  be  aa- 
riffoed.        Vide  Aonow,  IOl 

S.    Vide  Pabim na»  a,  a. 


ATTACHMENT. 


Dee 

FLBADmofl,  2 — Complaint 

Bond  for  discharge  of  attaohmeBt» 
plaint  thereon,  p.  680. 


ATTORNST. 

Amendlog  Name  in  Sommona  after  ^adg- 

ment»  pi  672. 
Koa  eompeteat  to  beoeme  bail,  ^  708^ 


AUCnONEBRa 

1.  Where  good*— in  bond  in  the  U.  a 
wareboase,  the  duty  being  unpaid*- 
were  lold  .by  the  defeodaote,  aa  ana- 
tioneen^  and  on  reeeiTing  full  payment 
therefor,  they  gave  to  the  purcoaeer  an 
order  on  theowneri^  requiring  them  to 
deliver  the  goods;  and  the  purchaser 
received  the  order,  and  then  agreea 
with  the  owners^  that,  instead  of  r^ 
edving  the  goods  here»  the  owners  pay- 
ing the  duties^  they  shall  pay  to  nim, 
and  he  will  receive  from  them,  the 
amount  of  the  unpaid  duties  in  other 
merchandise,  and  that  the  gooda  be 
shipped  in  bond  to  New  Orleans ;  and, 
thereupon,  such  owners  cause  the  pro- 

•  per  entries  of  the  goods  to  be  made  at 
the  cuatom-honse  for  withdrawal  and 
transportation,  and  give  bond  that  the 
goods  shall  not  be  landed  without  the 
payment  of  the  duties :  the  purchase 
cannot  afterwards  revolcc  his  instrna* 
tions,  and  require  the  auctioneera  to 
deliver  the  gooda  here.  iSttiiptofi  t. 
Genard,  607 

2.  The  rule  is  the  same,  although  the  d^ 
fendants^  at  the  time  of  the  sale,  did 
not  disclose  the  names  of  their  prind- 
paU  U 

2.  Nor  does  it  affect  the  UabUity  of  the 
defendants^  that  the  return  dutiea  haTa 
not  been  actually  paid  by  such  princi- 
pals ;  nor  that  the  goods  had  not  been 
actually  shipped,  (in  pursuance  of  the 
entries  for  transportation  and  the  giv- 
ing of  the  bond.)  until  after  the  par- 
chaser  declared  his  dcMre  to  revoke  hia 
instructiona  and  receive  the  gooda  hem 

U 

i.  When  the  purchaser  of  goods^  so  aold, 
accepts  an  order  therefor  upon  a  thira 
person,  and  makes  a  new  and  substi- 
tuted arrangement,  different  from,  and 

*  in  lieu  of,  the  original  contract,  and 
such  third  person  enters  upon  the  per- 
formance of  such  new  contract^  the 
auctioneers  are  discharged.  Id 

6.  Depositing  the  proceeds  of  his  sales  to 
his  own  credit  in  Bank. 
Vide  IhcBToa  Aim  (^ucditob,  1,  2, 2. 

6.  When  he  may  maintain  an  action  fai 
his  own  name  against  a  purchaser  for 
his  auoMilBsiMU.  Vide  AasaaiuBT,  6f  7. 
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AWABD. 

L  When  the  Bond  of  SabmlMion,  by 
which  the  partiM  thereto  sobmit  the 
nMtten  in  difference  between  them  to 
the  deciolon  of  arUtratort,  providee 
that  the  award  mntt  be  in  writing,  and 
ready  to  be  delirered  on  or  before  the 
lit  of  Janoarj,  1848,  and  the  time  for 
the  deliTerj  of  the  award  is  extended 
by  eaeeeiBTe  agreemente,  in  writing, 
dgned  and  eealed  by  the  parties^  the 
laet  of  which  is  dated  the  1st  of  Jnne, 
1860,  and  by  it,  it  b  agreed  that  "  the 
time  for  the  parties  to  close  their  argn- 
meots,  on  the  arbitration  onder  the  an- 
nexed bond,  ii  hereby  extended  to  the 
ISth  day  of  Jnne  instant ;  and  the  time 
lor  the  arbitrators  to  make  and  delirer 
th^  award,  on  said  bond,  is  hereby 
extended  to  the  first  Monday  of  July 
next"  At  a  meeting  of  the  arbitrators, 
on  the  7th  of  Jnoe,  it  was  agreed  by 
the  respective  parties,  that  both  parties 
shoold  dose  tneir  arguments  on  the 
14th  of  Jane;  and  the  connsel  for  the 
defendant,  one  of  said  parties^  summed 
vp  on  the  said  14th  of  June,  and  the 
arbitrators  adjourned  until  the  19th  of 
said  June,  ana  then  heard  the  counsel 
for  the  other  party  sum  up,  against  the 
objedion  of  the  defendant  thereto, 
made  at  the  timei 

Meid,  Uiat  the  arbitrators  exceeded  thdr 
powers,  and  that  their  award  was  void, 
for  that  cause.     CoU  t.  BlwU,         116 

2.  The  agreement  of  the  parties,  as  to  the 
time  within  which  the  arguments  were 
to  be  closed,  prescribed  a  Hmit  to  the 
powers  of  the  arbitrators  in  that  re- 
spect, and  bv  hearing  the  argument  on 
tne  19th  of  June,  thev  transcended 
their  authority,  and  their  award  is 
Toid,  however  just  it  may  be  in  prin- 
aplcL  id 

Vide  PLBAMMua  i — Complaint  1. 
PaionoB  i— Appeal  8. 
Wmai  1. 


coming  bail  in  a  civil  actloB.    MUm  r. 
OarAs,  V09 

2.  Spedal  bail  cannot  be  treated  as  ami- 
lity,  merely  because  they  are  praetiaBg 
attorneys;  but  that  fitct  is  sdBeient  to 
require  their  rgection,  if  thdr  exdo- 
sion  is  inastsd  npon.  idL 

8.  Section  194  of.  the  Code  is  merdy  de- 
claratory of  the  pvmetiee  in  respect  to 
bail,  exiiiting  at  toe  time  the  Code  wsa 
enacted.  It  prescribes  the  ouslifiestioBS 
essential  to  sufficient  bail,  tmt  doss  not 
effect  the  rule  by  which  various  dasses 
of  persons  were  disaualified,  althooch 
residents  and  freeholaeri^  and  worth  tha 
requisite  sum.  Id 


BAIL. 


1..  An  attonay  is  disquaBfted  fron  ba- 


4.  The  rule  and  its  exceptions,  are  as 
tistent  with  each  other  rince,  as  tliey 
were  prior  to  the  Code,  and  §  469  re- 
tains tne  pre-ensting  practiee  which  is 
not  inoonsutent  with  the  proviaons  of 
tiieCode.  H 


BAKKa 
Vide  Bma  or  EzoBAHas  Asn>  ^om- 

BSOIT  N0TBi»  1,  % 

TwLMoncM,  6 — Counterclaim,  L 


BANK  CHECK. 

1.  A  bank  which  receives  from  its  cus- 
tomer a  check  drawn  by  a  third  per- 
son on  another  bank,  and  credits  to  the 
customer,  in  its  account  with  him,  the 
amount  of  such  cheek,  as  so  nraeh  cash, 
is  not  guilty  of  laches,  by  reason  of 
not  presenting  it  to  the  drawee  until  the 
following  day,  when,  in  so  presenting 
the  check,  it  acts  in  confbrmity  to  the 

'  regular  and  establidied  course  of  buft- 
ness  in  such  caseSb  Hooitr,  FmL  r. 
F^ranklin,  600 

2.  Budi  a  deporitary  bank,  by  such  a 
transaction,  does  not  undertake  to  ex- 
ercise, nor  subject  itself  to  the  duty  of 
exercising,  any  greater  diligence  to  ob- 
tidn  payment  of  the  check,  than  is  prac- 
tised by  conforming  to  the  established 
usage  of  banks,  and  the  customary 
course  of  business  in  such  cass^  uL 
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S.  "Benat,  in  laob  a  ease,  tbe  depodtor  of 
the  che<^,  endorsing  it  nt  the  time  of 
■Qch  deposit,  will  be  liable  to  the  de- 
positary for  the  emouDt  'of  it,  on  its 
Deing  protested  fur  non-payment  when 
■o  presented,  and  being  duly  notified 
of  such  presentment,  and  of  the  refusal 
of  the  drawees  to  pay  it,  although  the 
drawer  had  funds  in  the  bank  on  which 
it  was  drawn,  during  some  parte  of  the 
day  of  such  deposit  and  aubaeqnently 
thereto,  sufficient  to  pay  it  ii 

I,  Bank  check  gives  no  right  of  action 
against  the  bank. 
Vide  DsBTOE  and  CiKDiioBy  8. 


BILL  OF  EXCEFnONS. 
Vide  EzcBPnosiHb 


BILIB  OF  EXCHANGE  AND  PROM- 
laSORY  NOTES. 

1.  A  note  given  to  a  bank  by  a  purchaser 
of  its  stock,  which  the  Mok  own%  is 
not  made  illegal  and  void,  by  Sub.  8  of 
g  1  of  1  R.  &,  Part  I.,  title  8,  chap.  18, 
art  1.  That  section  applies  to  an  ori- 
ginal subscriber  for  stocK,  and  to  the 
payment  of  the  sum  so  subecribed. 
UniUd  States  Tnitt  Ok  v.  Harris,     76 

2.  The  portion  of  the  capital  stock  of  a 
bank  which  the  bank  owns  by  virtue 
of  a  purchase  of  it,  it  may  sell  on  cre- 
dit, and  a  note  is  not  void  merely  be- 
cause it  was  given  to  the  bans  on 
■uch  sale,  for  the  contract  price  of  the 
stock,  nor  because  it  waa  discounted  by 
the  bank  to  enable  such  purchaser  to 
pay  for  the  stock  so  bought  id. 

8.  A  notice  to  the  endortor  of  a  note, 
dated  on  the  day  such  note  matures, 
stating,  that  a  note  made  by  the  actual 
maker  thereof,  naming  him,  and  the 
date  of  the  note  and  its  amount  i^nd 
that  it  is  endorsed  by  the  person  to 
whom  such  notice  is  directed ;  and  also 
stating,  that  such  "  note  was,  on  the 
day  that  the  same  became  due,  duly 
protested  for  non-payment,  and  that  the 
nolders  look  to  you  for  the  payment 
thereof,*  is  sufficient  to  charge  such  en- 
dorser, unless  it  is  made  to  appear  that 


he  waa  the  endorser  of  other  note%  thin 
outstanding,  made  by  the  same  maker, 
of  the  same  date,  and  for  the  sama 
amount     Cook  v.  Idtehfield,  187 

4.  When,  in  such  a  case^  a  notice,  whioh 
is  sufficient  in  the  absence  of  proof  of 
any  such  extrinsic  faets^  is,  by  saeh 
proof,  rendered  defective,  by  reason  of 
not  being  sufficiently  full  in  its  descrip- 
tion of  identifying  particulars,  the  plain- 
tiff may  prove  other  extrinsic  facts,  ex- 
isting and  known  to  such  endorser  at 
the  time  of  his  receipt  of  the  notioe; 
and  i(  on  construing  the  notice  in  tha 
light  of  all  such  extrinnc  facts,  thera 
can  be  no  reasonable  doubt^  that  tha 
endorser  knew  that  the  notice  related 
to  the  note  maturins  on  the  day  of  tha 
date  of  such  notice,  it  will  be  held  suffi- 
cient icC 

fi.  If  there  be  a  conflict  of  evidence,  as 
to  the  existence  of  the  alleffed  extrinsia 
facts,  or  as  to  the  defendant's  know- 
ledge of  them,  the  questions  of  laei 
must  bo  determined  by  the  jury,       mL 

6.  When  there  is  no  conflict  of  evidenoe^ 
as  to  either  of  those  facts,  the  suffici- 
ency of  the  notice  is  to  be  determined 
by  the  Court  icC 

7.  When  a  note  is  made^  without  con- 
sideration, and  for  the  acoommodatioa 
of  the  payee,  and  is  delivered  to  him  by 
the  maker,  without  any  restriction  aa 
to  its  use,  and  is  endorsed  and  delivered 
by  the  payee  to  the  holder,  as  security 
for  an  antecedent  debt  the  latter  can 
recover  of  the  maker,  at  least,  to  tha 
amount  of  the  debt  it  was  transferred 
to  secure.  It  is  n#  answer  to  an  action, 
on  such  note,  that  the  debt  it  waa  trana- 
ferred  to  secure  haa  not  l>ecome  duii 
If  such  debt  haa  been  paid,  the  bui^ 
den  of  proving  that  fact  rests  on  tha 
maker  of  the  note.  Bobbin  v.  Biehard* 
son,  248 

8.  A  surrender  of  other  securities,  by  tha 
endorsee  of  such  a  note,  aa  a  considera- 
tion of  the  endorsement  and  transfer  of 
it  \fy  the  payee,  makes  the  endorses  a 
holiler  for  value.  tdL 

9.  When  anch  endorsse,  prior  to  his 
taking  the  note,  sends  it  by  a  messenger 
to  the  maker,  with  instructions  to  in* 
quire  if  it  is  a  business  note,  and  tha 
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indoiry  is  mftde,  ftiid  he  Antwen  that 
It  u ;  after  proof  of  tiieh  Cicto,  the  en- 
dorseo  may  prore  that  the  metsenger, 
on  returning,  reported  to  the  endorsee 
wbiit  the  maker  Mid,  by  any  person 
who  heard  him  make  eneh  report 
Proaf  of  the  latter  ftict  is  material,  to 
show  that  the  representation  made  or 
answer  given,  waseommnnicated  to  the 
endorsee  before  he  took  the  note,  and 
tnoh  proof  may  be  made  by  any  person 
who  tnowi  the  fret  id. 

IOl  When  the  holder  of  a  hill  of  exehange, 
whieb^bas  been  aoeepted  for  the  ao- 
•oramodation  of  the  arawer,  and  has 
been  entrusted  to  sueh  holder  to  be  ne- 
ffotlated  by  him  for  the  benefit  of  sneh 
drawer,  endorses  and  delirers  it  as  se- 
eority  for  his  own  performanoe  of  a 
aontraet  which  he  employs  bis  immedi- 
ate endorsee  to  make,  and  such  endor- 
see transftrs  it  to  a  third  person,  the 
latter  cannot  reeorer  against  sneh  prior 
holder  and  endorser  without  proof  that 
the  immediate  endorsee  of  the  latter 
has  some  nnsatisfled  claim  which  it  was 
endorsed  to  secure,  or  that  the  plaintiff 
look  it  in  good  faith,  before  maturity, 
for  yalne  paid.    Wbodnigryr,  Wicker,  U9 

11.  When,  on  the  trial  of  sneh  an  action, 
^  it  appears  thst  the  plaintiff's  immedi- 
ate endorser  (if  hiinself  the  plaintiff) 
eonld  not  reeorer,  because  nothing  is 
dae  to  him,  or  beesuse  he  has  no  de- 
mand against  the  defendant— ^noagh  is 
shown  to  establish  that  the  transfer  to 
the  plaintiff  will  operate  as  a  fraud  upon 
Hio  defendant,  as  between  him  and  his 
immediate  endorsee,  if  tiiie  plaintiff  is 
permitted  to  reooT«r.  id. 

12.  An  endorsee,  who  Is  obliged  to  prore 
that  a  ftote  or  bill  was  endorsed  to  bim; 
b&mm  Jld$,  and  for  Talne,  before  its  ma- 
tnrity,  in  order  to  maintain  his  sction, 
must  proTC,  more  than  that  the  note  or 
hUl  was  seen  "  in  a  bsteh  of  other  notes 
in  a  place  where  the  pldntiff  usually 
kept  his  security**  and  the  belief  of 
tha  person  seeing  it  there,  that  the 
pHintiff  had  advanced  on  the  credit  of 
that  and  other  collaterals  more  than  the 
amount  of  sneh  bilL  id, 

18.  In  an  action  in  the  nature  of  trover, 
brought  bv  an  endorser  to  recover  the 
Talue  of  bills  of  exchange  from  an  en- 
dorsee, tha  Ittter  may  afirm  his  own 


title,  and  comiterclalm  tiie  amomit  of 
the  bills  against  such  andorser,  tha 
plaintill    Xenia  Brandk  Bank  y.  Zee, 

Vide  EBTorpKL,  1,  2. 
IvrAifT,  1-6. 

PaAcncB,  6— Counter-claim,  1-ff. 
•'     17— Parties.  8-«. 

YXHDOB  AMD  PUlGBAan,  L 


BOND. 
Statdtoet.    Complaint  thereon,     pi  680 


BOOKS  AND  PAPEB& 
Vide  DiBooYsiT  or  Boon  ahd  F 


BUILDINO  ASSOCIATION. 
Vide  Aonov,  11-lS. 


CARRIERa 

1.  A  elty  express  company,  engi^ged  In 
carrying  parcels  between  the  Sty  of 
New  York  and  Brooklyn,  and  in  carry- 
ing the  trunks  of  travellers  to  and  from 
the  passenger  depots  of  the  Tarioos 
railroads^  are  common  carriers,  and 
perform  their  duties  under  the  respon- 
sibllitiea  of  common  carriers.  JUeKarde 
T.  Weeteoit,  689 

%  Where  such  a  company  is  employed  to 
carry  a  traveller's  trunk  to  a  passenger 
depot,  and,  by  mistake,  it  is  wrongly 
delivered;  ana,  being  recovered,  it  ia 
forwarded  to  the  traveller's  destinationa 
but  is  found  to  have  been  opened,  and 
a  portion  of  its  contents  stolen:  tha 
company  are  not  liable  to  a  third  per- 
son for  a  box  of  jewelry  belonging  to 
him,  which  the  traveller  had,  as  agent 
for  such  third  person,  packed  in  his 
trunk,  and  which  he  was  intanding  to 
dispose  of  as  merchandise.  id 

8.  A  common  carrier  is  entitled  to  pro- 
tection against  liability,  sought  to  ba 
thrown  npon  him,  by  aonM*lmant  or 
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Ihrad,  whMtk  h«  would  not  otherwise 
haye  stMimed ;  ftnd  no  one  has  a  right, 
by  any  eonoealment  or  artifiee,  to  dis- 
arm him  of  that  vigilance,  which  the 
nature  and  extent  of  the  danger  reason- 
ably demands;  or  to  denrive  him  of 
the  increased  oompensation  which  a 
more  haaardone  or  responsible  service 
justly  entiUea  him  to  receive.  id. 

4.  He  is  not>  therefore,  when  engaged  in 
carrying  a  traveller's  trunk  containing 
the  traveller's  wearing  apparel  and 
equipments,  presented  to  him  and  paid 
for  as  ordinary  travelling  baggage, 
liable  for  the  loss  of  a  box  of  jewelry, 
put  up  for  sale  as  merchanmse,  and 
paekea  in  such  trank.  id. 

Vide  NMuonran,  1-14. 


CASES  COMMENTKD  ON. 

1.  Freeman  ▼.  Orser,  5  Dnef,  476,  ete. 

Surger  v.  Whitt,  92 

%  Cook  v/  litchfield,  6  Beld.  287,  etc 

Oook  V,  lAtckJUH  187 


CHECHL 
Vide  Bakx  CknoK. 


GLEARINQ  HOUSK 


It  is  not  negUgenca  in  a  bank  with  whom 
checks  are  deposited  to  send  them  in 
regular  course  of  business  throuffh  the 
clearing  housa  Mookmr,  FrttL  ▼•  JhmJb- 
lin,  600 


1 194.  Qoanfications  of  Ball,  p.  709. 

|g  262-8.  Of  General  and  Special  Ver- 
dict, p.  76. 

i  266.  Of  Verdict  subject  to  opinion  of 
Court,  p.  866. 

\  882.  Notice  to  limit  time  to  appeat^ 
Time  cannot  be  extended,  p.  684. 

I  886.  Costs,  when  offer  to  allow  jnd^* 
ment  has  been  given,  p.  489. 

\  888.  Discovery  of  Books  and  Papcnt 
p.  669. 


COMMON  CARRTKBa 

VldeCABUEML 

COMPLAINT. 
Vide  PtBADDMi  t--Complalnt 

CONTRACT, 

Vide 


2. 


CODE-CONSTRUCnON  OF, 

113.  Trustee  of  an  express  trust,  p.  471. 

121.  Substitution  of  Pftrty,  p.  690. 

122.  Duty  of  Court  to  bring  in  Parties, 
■p.  S72. 

§8  186,  246,  274.    Taking  judgment  by   8. 

default  against  one  of  two  joint  debt> 

ore,  p.  678. 
|§  147,  8.  When  defects  are  waived,  etc., 

pp.  267,  272,  690. 

il60.  Of  eonnt«r-c1aim,  pp.  76,  267, 694. 
1 178^.  or  Ameodmenta,  pp.  678,  664. 

B.— II.  46 


CORPORATION. 

Evidenoe  of  the  incorporation  of  a 
company,  under  and  pursuant  to  a 
statute  of  a  sister  State,  which,  such 
statute  declares,  shall  be  deemed  suiBr 
dent,  will  be  held  sufficient,  in  tha 
courts  of  this  State,  to  prove  the  &ct  of 
such  incorporation,  provided  that  due 
proof  of  tne  existence  and  contents  of 
such  statute  shall  also  be  given.  (Per 
Ho(rman,J.)   SaaU  W^k$  y,  O^wrehiU, 

166 
In  an  action  by  a  corporation  (proved 
to  have  been  duly  created)  against  a 
person,  upon  a  contract  made  bv  him 
with  such  corporation,  it  cannot  be  s«* 
up,  as  a  defence,  that  the  corporation 
has  been  guilty  of  acta  or  omissioni^ 
which  woiud  wibject  it  to  a  forfeitura 
d  its  charter,  on  proceedings  duly  in- 
stituted for  that  purpose  by  the  State 
granting  the  charter.  id 

Where  the  officers  of  a  corporation  do 
an  act  in  excess  of  the  corporate  power, 
the  Corporation  is  not  bound ;  ana  when* 
the  statute  under  which  the  Corpora- 
tion acts  restricts  its  action  to  a  par* 
ticular  mode,  none  of  the  agents  through 
whom  the  Corporation  acts^  can  bind  il 
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in  any  oUier  than  tha  mode  praMiibed. 
BrwQ  V.  Tht  Mayor,  kc,  178 

4.  The  officers  of  the  Corporation  eannol^ 
therefore,  io  such  a  case,  bind  the  Cor- 
poration by  accepting  work  done  under 
a  void  contract,  or  by  confirming  an  a?- 
settment  to  pay  tlie  expense  thereot  ul 

6.  Those  who  deal  with  a  Corporation, 
the  mode  of  whose  action  is  thus 
tiioited,  must  take  notice  of  the  re- 
striction io  its  charter,  and  see  to  it 
that  the  contracts  on  which  they  rely, 
are  entered  into  in  the  manner  aathur- 
laed  by  the  charter.  id. 


COST& 
Tida  PkAonoi;  4.— CoiU 


COUNTER-CLAm 

Yida  Fluency  6. — Connter-dainL 
YnaBa,]!. 


DEBTOR  Am>  CREDITOR. 

L  When  the  owner  of  goods  delirers 
them  to  an  auctioneer  to  be  sold  on  his 
account,  being,  at  the  time,  a  clerk  and 
book-keeper  of  the  auctioneer,  and  the 
auctioneer,  with  the  knowledge  of  such 
owner,  and  without  objection  from  him, 
deposits  from  time  to  time  the  pro- 
ceeds of  such  sale,  and  the  proceeds  of 
sales  for  others^  and  all  moneys  he  re- 
ceives, to  his  general  credit  in  bank, 
and  draws,  from  time  to  time,  against 
such  deponts,  checks  to  pay  debts  ow- 
ing to  US  customers  and  his  general 
expenses,  snch  owner  will  be  deemed 
to  have  assented  to  that  course,  and  he 
will  become  a  general  creditor  of  the 
auctioneer,  harmff  sueh  rights  as  the 
other  general  creditors,  and  no  greater. 
hny  V.  CamiMaghf  100 

2.  A  reoeiver  of  the  property  of  such 
auctioneer,  duly  appointed,  in  proceed- 
ings against  him  supplementary  to  exe- 
cution, will,  assoeh,  be  vested  with 


the  legal  title  to  the  moneys  on  depodt^ 
and  be  entitled  to  payment  of  than  by 
the  bank,  in  preference  to  the  ereditora 
owning  the  goods,  the  proceeda  of 
which  liaye  been  so  deposited.  s^ 

8.  A  check  drawn  by  such  anctioDeery  in 
favor  of  such  owner,  on  sueh  bank,  for 
the  amount  of  the  proeeeda  of  hia 
goods,  after  such  appointment  of  tho 
receiver  has  been  perfected,  and  notica 
thereof  given  to  the  bank,  and  an  a»> 
signment  of  an  amount  of  snch  depont 
equal  to  the  amount  of  such  check,  will 
give  sueh  owner  no  right  of  action 
against  the  bank,  nor  any  right  to  tfaa 
moneys  on  deposit,  they  having  been 
paid  into  court,  to  abide  the  reaalt  of  a 
suit  to  determine  the  relative  right  of 
sQch  owner,  and  of  sueh  receiver  to 
them.  s^ 

4.  When  such  owner,  in  an  action  against 
the  receiver  to  enforce  his  claim  to,  and 
to  recover  such  moneys,  as  part  of  the 
ease  made  by  his  complaint^  states  tha 
drawing  of  the  check,  and  the  making 
of  each  assignment,  and  a  demand  of 
the  moneys  by  virtue  thereol^  and 
proves  such  facts  by  such  asngnor  on 
the  trial,  is  the  plaintiff  in  the  jndg 
ment  on  which  and  for  whose  benefit 
such  recover  was  appointed,  adousdibla 
as  a  witness^  in  sucn  action,  for  sueh 
receiver  t  td 


DEED. 

CoirvsTAVGi — ^Reserving  one-half  of  wmU 
to  be  erected  on  premises  conveyed. 

p.  88€ 
Vide  Riovr  or  Wat. 
PabttWalu 


DEFENCE. 

Vide  CoiroBATioH,  a. 
AouBmiiT,  8. 
JvDOMsirr  or  a  Coon  ov  aik 


DEPOSmONa 
1.  On  the  18th  of  Maroh,  1863,  on  a  trial 
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in  the  City  of  New  York,  commeDoed 
before  referees  in  December,!  851,  and 
adjonmed  from  time  to  time  till  that 
day,  the  deposition  of  a  witness  resid- 
ing in  Baffalo  was  offered  in  evidence 
by  the  plaintifia.  The  evidence  of 
the  inability  of  the  witness  to  attend, 
was  the  testimony  of  his  son,  to  the 
effect,  that,  *'  he  was  in  the  city  in 
April,  1862,  to  be  a  witness  in  this 
case ;  that  he  was  then  in  feebie  health, 
and  was  detained  at  Utica  by  sickness 
on  his  journey  home,  and  that  he  was 
here  again  in  September,  1852,  in  the 
hope  that  it  would  benefit  his  health ; 
that  he  returned  home  much  weaker, 
and,  since,  has  been  unable  to  make  a 
journey;  that  his  complaint  is  con- 
sumption ;  that  a  week  prior  to  said 
18th  of  March,  when  the  son  left  Buf- 
falo, the  witness  was  very  feeble,  un- 
able to  get  out  of  his  house,  or  to  sit  up 
all  day,  and  that  the  family  scarcely 
expeeted  him  to  live,  from  week  to 
week  f — and,  without  disposins  of  the 
question,  the  referees  adjourned  to  the 
10th  of  May,  1853,  when  the  deposi- 
tion was  again  offered,  and  received 
against  the  objection,  "  that  the  evi- 
dence of  the  witness's  inability  to  at- 
tend, is  insufficient" 
HMt  that  the  evidence  on  that  point  was 
sufficient  to  entitle  It  to  be  read  on  the 
day  itwas  first  offered,  and  proved  suffi- 
ciently, from  the  nature,  extent,  and 
duration  of  the  illness  of  the  witness, 
his  inability  to  attend  on  the  10th  of 
May,  when  it  was  finally  offered  and 
received.    Sheldon  y.  Wood,  267 

2.  When,  under  a  statute  authorizing 
the  deposition  of  a  witness  to  be  taken 
before  a  Judge  out  of  Court,  and 
which  require-s  that  the  deposition 
"  shall  be  carefully  read  to,  and  sub- 
scribed by,  the  witness,"  the  Judge  tak- 
ing it  certifies  that  "  it  was  read  to  the 
witness,"  the  deposition  will  not  be 
excluded  at  the  trial  because  the  cer- 
tificate does  not  state  that  it  was 
••carefully"  read.  The  Court  will 
presume,  under  such  circumstances, 
that  the  officer  performed  the  duty 
properly,  which  the  statute  enjoins^ 
Defore  he  made  his  certificate. 

Under  2  R  S.  p.  898,  art  v.,  entitled, "  Of 
Proceedings  to  Perpetuate  Testimony," 
a  Judge  of  the  Supreme  Court  may 
order  a  deposition  to  be  taken  before 
the  County  Judge  of  Brie  County,  in 


an  action  pending  in  this  Court,  the 
witness  to  be  so  examined  then  resid- 
ing in  that  county.  Such  County 
Judge  could  have  made  the  order, 
on  an  application  to  him  therefor,    id, 

3.  The  fact  that  the  affidavit  on  which 
the  order  was  made  is  entitled  in  the 
Supreme  Court,  does  not  make  the  or- 
der and  the  deposition  taken  under 
it,  nullities,  if  the  affidavit  correctly 
describes  the  Court  in  which  tiie  ac- 
tion was  pendin(r,  in  which  it  was  de- 
signed to  be  read,  and  is  sufficient  in 
other  respectiL  id, 

4.  This  part  of  the  title,  and  dnular 
matter  in  the  title  of  the  depoation, 
may  be  rejected  as  surplusage^  beinf 
unnecessary  and  immaterial  ii 

5.  The  objection  that  portions  of  a  de- 
position are  hear-say  evidence,  cannot 
DC  raised  on  appeal,  if  not  taken  at  tha 
trial.  So  of  objections  to  the  admiaoi- 
bility  of  a  deposition,  when  none  were 
made  on  the  trial.  id, 

6.  When  particular  objections  are  made 
to  the  reading  of  a  deposition,  and 
properly  overruled,  the  party  taking 
them  cannot  start  other  objections  on 
the  argument  of  the  appeal,  if  of  such 
a  nature  that  they  might  have  been 
obviated,  if  token  at  the  trial  id, 

7.  So,  when,  on  the  trial,  the  party  suffi- 
cientiy  proved  the  absence  of  a  wlt- 
ness»  whose  deposition  he  offered  to 
read,  and  the  adverse  party  objected, 
generally,  to  the  reading  of  the  de- 
position, without  stating  any  ground 
of  objection,  and  the  referees  adjourned 
without  deciding  the  question,  and,  on 
the  adjourned  day,  the  depodtion 
being  produced,  the  general  objection 
was  renewed  and  overruled,  Uie  party 
objecting  cannot,  on  the  argument  of 
the  appeal,  start  the  specific  objection, 
that,  for  auzht  that  was  shown  on  the 
adjourned  day  the  witness  may  hava 
returned  to  the  city,  when  it  is  ob- 
vious that  no  such  ground  of  objeo> 
tion  was  intimated  on  the  trial,  and 
the  question  of  admissibility  was 
treated  by  the  parties,  as  well  aa 
by  the  referees,  as  standing  preeiBeiir 
as  it  did  when  it  was  raised  M 

8.  If,  in  taking  depodtions,  d«  hem  eeee. 
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or  under  a  eomiDissioD,  there  be  de- 
fects in  the  mere  form  of  tbe  officer's 
certi6cAte,  which  can  be  remedied  on 
*  retarn  of  the  deposition,  or  of  the 
eommission  and  deposition,  to  him  to 
be  corrected,  or  if  there  be  other  de- 
fects of  form,  which  can  be  remedied 
by  re-examining  the  witness,  a  party 
intending  to  object,  on  the  ground  of 
such  defects,  must  move  to  suppress 
tbe  deposition,  if  there  be  ample  time, 
before  the  trial ;  and,  if  he  fail  to  do 
so,  they  will  be  disregarded,  if  not 
made  until  the  trial.  id. 


DISCOVERY  OP  BOOKS  AKD 
PAPERS. 

1.  An  order,  requiring  the  plaintiff  to 
produce,  or  sive  copies  of,  papers,  to 
enable  the  defendant  to  answer  the 
complaint,  will  not  be  made  when  it 
is  manifest  that  the  defendant  has  no 
defence,  which  he  cannot  set  up  in 
due  legal  form,  to  raise  the  proper  is- 
saes,  without  the  aid  of  sucn  papersi 
Jfora  V.  MeOretfy,  €t  oL  669 

S.  Discovery  maybe  ordered,  to  assist 
the  defendant  to  fiicts,  without  which 
he  cannot  frame  an  answer  which  will 
protect  hb  rights  in  the  action  itself; 
Dut  the  object  for  which  discovery 
will  be  ordered,  is  not  to  prevent  a 
defendant  from  answering  untrath- 
fully.  id. 

8.  It  may  be  very  much  desired  by  a 
defendant  to  know,  before  he  answers, 
what  facts  the  plaintiff  may  be  able 
to  prove,  and  what  admissions  or  evi- 
dence, statements  and  accounts  ren- 
dered by  him  to  the  plaintiff  may 
contain  ]  and  such  knowledge  might, 
perhaps  serve  as  a  useful  precaution, 
admonishing  the  defendant  what  he 
may  not,  with  safety  to  his  reputation, 
aver  or  deny;  but  such  considera- 
tions are  no  reasons  for  compelling  a 
discovery,  to  enable  tbe  defendant  to 
answer.  id. 


DOWER. 

1.  A  widow  is  entitled  to  dower,  in  an 
•quity  of  redemption  TttStsMl  Jji  bar 


huEbund,  in  lands  conveyed  to  him 
during  the  coverture,  subject  to  a 
mortgage  thereon.   Wheeler  v.  Jfbrru, 

2.  Her  inchoate  right  of  dower  will  not 
be  defeated  or  extinguished  by  the  fore- 
closure of  the  mortgage,  during  the 
life-time  of  her  husluind,  if  she  is  not 
made  a  party  to  the  suit,  notwith- 
standing ner  husband  is  made  a  de- 
fendant therein.  u£ 

8.  In  the  Stote  of  New  York,  when  a 
mortgage  is  given  by  the  purchaser  of 
lands  to  his  grantor,  to  secure  to  the 
latter  the  payment  of  the  purchase- 
money,  or  a  portion  thereof,  it  is  not 
necessary  that  the  wife  of  Uie  purchas- 
er bhould  join  in  the  mortgage.  As 
against  such  a  mortgagee,  the  wife's 
right  of  dower,  is  in  subordination  to 
the  mortgage,  and  cannot  be  set  up  to 
impair  the  mortgage,  or  the  lien  there- 
of If,  therefore,  we  survives  her  hus- 
band, she  cannot  claim  dower  in  hoa- 
tilitv  to  the  mortgage,  nor  except  on 
a  full  recognition  of  the  mortgage  lien« 
But  she,  nevertheless,  is  entitled  to 
dower  in  the  equitv  of  redemption, 
and  is  entitled  to  redeem  the  premises 
from  the  mortgage.  id. 

i.  In  this  respect,  the  widow  of  one  who 
has  given  a  mortgage  for  purchase- 
money,  in  which  uie  did  not  join,  is 
in  the  same  situation,  and  has  the  same 
riehts,  as  the  widow  who  has  united 
with  her  husband  in  giving  a  mort- 
gage to  secure  some  other  debt;  and 
as  the  widow  of  one  who  had  mort- 
gaged hb  lands  before  hb  marriage ; 
and  the  same,  also,  as  the  widow  of 
one  who  purchased  land  subject  to  a 
mortgage,  and  died.  id 

6.  If  a  purchaser,  who  has  given  a  mort- 
gage for  purchase-money,  conveys  the 
premises  to  another,  subject  to  the 
mortgage,  the  same  propositions,  above 
stated,  apply;  the  wife  of  the  last 
grantee  has  an  inchoate  right  to  dower 
in  the  equity  of  redemption,  in  subor- 
dination to  the  mortgage,  and  on  tbe 
death  of  her  husband  she  becomes  en- 
titled to  dower,  and  may  redeem  the 
S remises  by  payment  of  the  mortgage 
ebt  hL 

6.  A  foreclosure  of  the  mortgage  in  the 
life-time  of  her  husband,  by  a  suit  to 
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wMeb  he  U  a  defendant,  will  not  de- 
feet,  nor  cut  off  her  right  to  redeem 
if  she  ie  not  eleo  a  party.  uL 

*!,  The  mortgagee  in  lavftil  poBBefldoD, 
and  thoee  who  may  have  acquired  title 
by  eueh  a  forecloenre,  and  a  sale  there- 
in, and  are  in  poflsewlon,  may  defend 
■neh  poeBeeaion  at  law  agamet  the 
claim  of  the  widow;  they  have  the 
legal  title,  and  her  claim  is  subordinate 
thereto,  so  long  as  the  mortgage  debt 
is  unpud;  bat  she  is  entitlea  to  re- 
deem, and  a  snit  in  equity  may  be 
maiDtained  by  her,  to  be  allowed  to 
redeem  upon  such  terms  as  may  be 
equitablei  id. 

a  The  Statutes  of  New  York  relatiug 
to  dower,  etc,  bearing  upon  these 
questions  examined  and  conadered.  id. 

Vide  Widow. 


EASEMKNT. 
Yide  RiOBT  of  Wat. 


ESTOPPKI^  IN  PAB. 

1.  When  the  endorsee  of  a  note,  prior 
to  his  takinff  the  note,  inquires  or  the 
maker  whether  it  is  a  business  note, 
and  such  maker  answers  that  it  is, 
and  the  endorsee  receives  the  note, 
and  gives  value,  or  parts  with  securi- 
ties, in  reliance  npod  such  representa- 
tion, he  is  entitled  to  treat  it,  for  all 
purposes,  to  the  extent  of  his  interest 
therein,  as  a  business  note,  and  hold 
the  maker  to  the  truth  of  his  repre- 
sentationa   Robbiru  v.  Biehardsoh,  248 

fiw  Whether,  if  he  so  receive  the  note,  as 
eollateral  security  for  the  debt  of 
the  payee,  the  maker  would  be  per- 
.  mitted  to  deny  the  truth  of  such 
representations,  even  to  reduce  the  re- 
covery to  the  amount  of  the  debt  for 
which  it  is  held  as  security  ?      Quart, 

id 
Vide  AoBsnoDiT,  %  a 


EVIDKNCB. 

1.  Parol  evidence  of  the  contents  of  a 
letter  mav  be  given,  after  proving  it 
in  the  defendant's  possession,  and  pro- 
per service  of  a  notice  on  him  to  pro- 
duce it,  and  his  refusal  to  do  so. 
SMstdon  V.  Wood,  267 

2.  The  defendant,  in  his  answer,  having 
alleged,  and  having  given  evidence 
tending  to  show  that  a  house  and  lot 
conveyed  to  him  by  the  plaintiffs'  as- 
signor, in  part  payment  for  a  vessel, 
was  fraudulently  over-estimated  and 
misrepresented  to  him,  to  his  damage, 
evidence,  by  the  plaintiffs^  of  its  ac- 
tual cost,  at  a  period  shortly  anterior, 
is  admissible,  on  the  question  of  fran- 
dnlent  over-valuation.  id 

S.  So,  proof  of  the  market  value  of  the 
vessel  was  admissible,  as  an  item  of 
evidence,  the  defendant  alleging,  and 
having  given  evidence  with  a  view  to 
prove,  that  her  market  value  was 
equal  to  the  sum  at  which  he  had 
sold  her.  id 

4.  When  a  case,  on  appeal,  states,  that 
an  entry  in  a  book  was  offered  to  be 
proved,  and  the  counsel  "  agreed,  that 
the  entry  shall  be  considered  proven 
as  stated,  and,  if  admissible,  shall  be 
received  when  passed  upfon  hy  the  re- 
ferees, and  that  the  counsel  for  the 
defendant  have  his  proper  exceptions 
to  the  entry,"  and  this  is  all  that  the 
case  discloses  in  relation  to  it,  it  will 
be  presumed,  that  the  referees  were 
not  subaequently  asked  to  rule  in  re- 
spect to  the  matter,  and  the  entry 
will  not  be  treated  as  being  a  part  of 
the  evidence  given  on  the  trial        id> 

5.  In  an  action  brought  by  the  widow 
to  recover  from  the  heir-at-law,  etc, 
his  just  share  of  taxes  and  assessments 
paia  by  her,  it  b  not  competent  to 
read  in  evidence  an  affidavit  of  one  of 
the  commissioners,  by  whom  the  ad- 
measurement of  her  dower  was  made, 
to  show  that  the  commiseioners  took 
into  consideration  the  taxes  which 
would  probably  be  imposed  upon  the 
particular  dwelling-house  in  question, 
and  assigned  her  dower  in  that  house 
on  the  assumption  that  she  would  pay 
the  whole  of  the  taxes ;  nor  to  prove 
by  that  or  by  other  evidence,  that 
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upon  Any  other  Mmmption  there  was 
MMgned  to  her  for  her  dower  an  no- 
der-proportioQ  of  her  hasband's  real 
estate.  Graham  v.  Dunigan,  616 
8ach  an  affidavit,  although  found  on  file 
annexed  to  the  record  of  the  proceed- 
ings for  the  admeasurement  or  dower, 
forms  no  proper  part  of  the  record,  id, 

6b  If  the  commissionen  made  the  ad- 
measurement upon  any  erroneous 
Eriuciple  or  assumption,  the  heir-at- 
V9r,  etc.,  should  set  it  aside  by  the 
proper  direct  impeachment  thereof  in 
the  proceeding  itselt  id. 

Vide  Agbxement,  8,  9. 

Bills  or  Exohanob,  etc.,  9. 

Corporation,  1,  2. 

DspoeiTioir,  1,  8. 

estofpkl,  1,  2. 

Fraud,  1. 

judombnt     in    a    covbt    of 

ANOTHKR  StATR. 

Landlord  and  Trkamt,  7-11. 
PRAonoB,  6. — Counter-claim. 
22.— Trial,  8. 4. 


M 


ExcEPnoNa 

1.  It  is  no  ground  for  setting  asido  a 
Terdict  that  the  Court  submitted  to 
the  jury  a  question  which  it  was  the 
duty  of  the  Court  to  decide,  if  the 
jury  have  found  as  the  Court  should 
haye  decided.    Cook  y.  Litchfield,  187 

2.  Where  it  is  stated  in  the  case  that  a 
witness  named  was  sworn  and  ex- 
amined "  under  objection  and  excep- 
tion by  the  defendant's  counsel,"  the 
Court  on  appeal  will  only  consider 
whether  the  witness  was^  upon  the 
facts  appearing  in  the  case,  a  compe- 
tent witness  for  the  plaintift  Such 
an  objection  and  exception  does  not 
bring  under  examination  the  particular 
testimony  given  by  the  witness,  not 
further  objected  to,  nor  any  part  of  it» 
if  any  of  such  tesdmony  was  admls- 
rible.     Orahain  t.  Dunigan,  616 

Vide  EviDSNOR,  4. 


EXPRESS  COMPAinr. 
Vide  Cabbieib. 


FACTORS  OR  AGENTS. 

1.  By  the  rules  of  the  common  law,  a 
factor,  to  whom  goods  are  consigned 
for  sale,  has  no  authority  to  pledge 
themf   £onito  y.  Mot^uera,  401 

2.  If  without  an  express  authority,  he 

Sledges,  as  owner,  the  goods  or  the 
ocuments  of  title  entrusted  to  him,  he 
is  guilty  of  a  violation  of  his  trust,  al- 
though the  moneys  raised  by  him  are 
applied  to  the  use  of  his  principal ;  and 
such  a  pledging,  as  tortious  and  yoid, 
passes  no  UUe,  and  can  create  no  lien. 

id, 

8.  On  the  contrary,  inch  an  act  giyee  to 
the  owner  an  immediate  right  of  ae- 
taon  for  the  recovery  of  the  goods^  or 
of  their  value,  against  the  innocent 
pledgee,  who  is  not  allowed  either  to 
oar  a  recovery  or  reduce  its  amount, 
by  any  inquiry  into  the  state  of  the  ac- 
counts between  the  plaintiff  and  his 
unfaithful  agent  id 

i.  The  contracts  with  a  factor  or  agents 
which,  although  void  at  common  law, 
are  rendered  valid  by  the  provirions 
of  the  third  section  of  the  New  York 
Factors'  Act,  (Session  Laws  of  1880, 
chap.  179,  8  R.  S.,  6th  ed.,  p.  76,)  be- 
long to  two  classes:  first  where  the 
transaction  is  founded  on  the  documen- 
tary evidence  of  title  mentioned  in  that 
statute ;  second,  where  it  rests  exclu- 
sively on  the  factor's  possession  of  the 
goods ;  that  possession  being  the  sole 
evidence  of  his  ownership.  id 

6.  As  to  the  first  class,  the  documents  of 
title  specified  in  the  statute  are:  Isty* 
"  bill  of  lading;**  2d,  a  "custom-house 
permit;**  and  8d,  a  '*  warehonse-keep- 
ei's  receipt  for  the  delivery  of  any 
such  merchandise,"  viz. :  the  merchan- 
dise described  in  the  first  and  second 
sections,  as  shipped  from  some  other 
port  foreign  or  aomestic  id 

6.  To  render  a  contract  with  a  fiictor, 
made  on  the  faith  of  either  of  these 
documents,  valid,  as  fLgainst  the  owner 
of  the  merchandise,  it  must  either  ap- 
pear on  the  foce  of  the  document  that 
the  fiictor  is  the  owner,  or  its  terms 
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xmiit  be  entirely  eonnstent  with  the 
■Dpporition  that  he  is  so;  and  the 
other  party  to  such  contract  must  not 
have  notice,  otherwise,  that  such  &c- 
tor  is  not  the  owner.  id. 

7.  And  such  document  must  not  merely 
be  exhibited,  but  must  be  transferred 
and  delivered  to  the  person  advancing 
his  money  or  credit  in  reliance  on  the 
ownership  which  it  furnishes ;  and  it 
must  appear,  that  such  document  was 
transferred  and  delivered  when  the 
advance,  it  was  intended  to  secure,  was 
made.  These  acts  must  be  umultane- 
ouflL  id. 

8.  And  the  effect  of  this  transfer  roust  be 
either  to  vest  in  such  person  a  title  to 
the  property,  or  the  ezdudve  right  or 
means  of  obtaining  the  actual  posses- 
sion, id. 

9.  When  the  Act  of  1880  was  passed,  the 
only  "custom-house  permit,"  known 
to  the  law,  was  that  which  was  cranted 
to  a  conagnee,  when  the  eoods  men- 
tioned in  his  invoice  and  bill  of  lading 
had  been  duly  entered  at  the  custom- 
house, and  the  duties  thereon  had  been 
paid  or  secured  to  be  paid.  id. 

10.  The  "permit"  for  the  landing  of 
goods,  on  which  the  duties  are  not 
paid,  to  the  end  that  they  may  be 
stored  in  a  bonded  warehouse,  as  au- 
thorized by  the  Act  of  Congress,  passed 
August  6,  1846,  and  the  subsequent 
Act  amending  the  same,  is  not  such  a 
document^  or  "  custom-house  permit," 
as  is  meant  by  or  provided  for,  in  the 
New  York  FactorsT  Act.  id. 

11.  "  A  warehouse-keeper^s  reeeipt,"  as 
that  phrase  is  used  in  the  New  York 
Factors^  Act,  means  the  receipt  of  the 
keeper  of  a  private  warehouse,  in 
which  the  person  named  in  the  receipt 
has  deposited  the  goods  for  safe  keep- 
ing; and,  by  its  terms,  binds  such 
warehouse  keeper,  upon  the  surrender 
of  the  recdpt,  to  deliver  the  goods  to 
the  bearer  of  it,  or  to  the  holder  of  it, 
if  duly  endorsed  to  him.  It  does  not 
include  such  a  receipt  as  the  keeper 
of  a  bonded  warehouse,  on  receiving 
goods  for  storage  therein,  on  which 
the  duties  are  unpaid,  is  authorized 
by  the  Acts  of  Congreaa  to  give,       id. 


12,  To  render  the  eonfaraet  valid,  it  must 
also  appear  that  the  document  trana- 
ferred,  ueinff  such  as  the  statute  d*> 
scribes^  had  been  entrusted  to  the  fac- 
tor by  the  owner  of  the  goods.        id> 

18.  To  satisfy  the  word,  "entrusted," 
such  document  must  have  been  deliv- 
ered or  transmitted  by  the  owner  of 
the  merchandise  personally,  or  by  his 
authorized  agent;  or  it  must  have 
been  obtained  by  the  fiictor  in  the 
proper  and  ordinary  mode  of  discliarg- 
mg  the  duties  of  liis  trust  idL 

14.  When  a  fiictw  attempts  to  pledge  the 
goods  of  his  principal,  by  the  transfer 
of  any  document  of  title  not  mentioned 
in  the  New  York  Factors'  Act,  it  is,  by 
the  rules  of  the  common  law,  and  by 
those  alone,  that  the  validity  of  the 
pledge,  as  against  the  owner  of  the 
goo£,  must  be  determined.  id 

16.  The  possesion  of  goods  by  a  factor 
"  not  liavlng  the  documentary  evidence 
of  title,"  that  can  alone  enable  him  to 
create  a  pledge  valid  as  against  the 
owner,  is  an  actual,  as  dbtinguiahed 
from  a  constructive,  possession.        id. 

16.  It  iB.only  when  such  is  the  character 
of  the  fsctor's  possession,  and  only  by 
the  transfer  and  delivery  of  the  goods 
themselves^  that  a  valid  pledge,  under 
this  provision  in  the  statute,  can  be 
effected.  id 

17.  When  gooda  are  shipped  by  the 
owner  of  them  from  a  foreign  port, 
consigned  to  his  factor  for  sale,  and 
the  duties  not  being  paid,  they  are 
stored  in  a  bonded  warehouse,  they 
are  in  the  actual  custody  of  the  col- 
lector of  the  port  at  wiuch  they  are 
landed,  and  the  Motor's  poesesaon  of 
them  is  constructive  only.  That  is  not 
such  a  possession  as  will  enable  the 
fiictor  to  make  a  valid  pledge  or  them, 
otherwise  than  by  the  transfer  and  de- 
livery of  such  a  document  of  title  as 
the  statute  (of  1880)  desoribea.         id 

18.  In  all  eases,  to  render  the  contract 
valid,  the  change  of  possession,  whether 
actual  or  constructive,  must  be  made 
at  the  time  of  the  advance  which  the 
pledge  is  intended  to  secure.  id 


m 
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It.  WVcK  IW  ■Uiwuii  hj  a  fretor  to 
pkdge  tiM  goods  oC  bis  principal  U 
made  to  Meoroa  than  pfmntadvaaeo, 
if  it  fail  in  tho  reqnifttet  to  giro  it  va- 
liditj,  wider  the  third  leetiao  of  the 
New  Tork  FaetonT  Aet,  it  ii  wholly 
Toid — ^Toid  at  the  eommon  law,  and 
not  within  the  prorinoot  of  tlie  loiirth 
■eetion  of  that  Aet  id, 

M.  Under  the  Iborth  eeetiflB  of  the  New 
Tork  Factor^  Aet»  to  render  the  eon- 
teact  valid,  there  mart  be  an  aetnal 
trander  of  the  goods  themielTei ;  or, 
if  the  transfer  and  detivery  of  a  does- 
ment  of  title,  wili,  under  that  seetion, 
ereats  a  lien  apon  the  goods  in  CsTor 
of  the  person  taking  it  in  deposit  to 
the  entent  of  the  fiMtor^s  elaim  sgunst 
the  owner,  then  there  mnst  be  an  ao- 
tnal  transfer  of  the  rtatntory  doeo- 
ment  of  title:  id. 


or  of  possssrioB  is  ne- 
foortn  section^  when 


SI.  Tht 
eesiary  under  the 

withont  doenmantary  eri- 
lenee  of  title  is  relied  npon^  and  the 
doeomentary  eTidenee  of  title  most  be 
of  the  ssme  deseript&on  when  doen- 
ments  are  relied  upon,  as  is  neeensry 
under  the  thini  section  to  give  Tslid- 
ity  to  a  trusfer  for  a  present  adTanee. 

id 


PAIfiB  REPRESENTATIONS  AND 
FRAUD. 

L  When,  in  a  suit  for  an  aeeounting,  not- 
withstanding a  previous  settlement  of 
the  ssme  matters^  on  the  ground  of 
fraudulent  mlveprssentations  and 
overcharges,  the  referees  sustain  the 
action,  but,  in  ststiog  the  lacts  found 
by  them,  do  not  stste,  in  terms^  that 
the  representations  and  over-ehsrgss^ 
which  they  find  proved,  were  fraudo- 
lent>  the  judgment  will  not  be  revers- 
ed lor  that  cause,  if,  on  all  the  fiicts 
found,  the  neeemsry  legal  conelodon 
is,  that  they  were  fraudulent^  or  if 
they  would  eotiae  the  phdntiiT  to  the 
vdief  aetuallY  granted,  though  there 
was  no  actnsi  fnodnlent  intent  Skel' 
dim  J,  Wood,  267 

%,  When  the  oomplaint^  in  such  an  ac- 
tion, alleges,  generally,  the  fitet  of 
fraudulent  over'chaiges,  and  specifies 
some^  withont  prof  suing  to  spettfy  all. 


aad^oB^trid. 
the  eompfadntyaie 
obieetion  Irrtug  taken  to 
invertigation,  tke  Ooort  will 
to  the  objeetioa,  that  end 
are  not  specified  in  the 
fint 


if 

S. 


Sb  When,  in  an  aelion  of  tort  for  a  Use 
and   fraudulent    representation,    tha 
complaint  avcrs^  that  the  defeodanti^ 
by  means  whieh  it  minutdy  dctaik^ 
were  "fraudulently  and  illegally  in- 
tending, and  contriving  to  dispose  el* 
property,   (which    purported    to   be 
shares  of  the  espitsl  stoek  of  a  ease- 
pany  duly  incorporated,  and  called 
"The  Gold  Hill  Mining  Company,") 
"at  a  islse  and  fictitious  tsIuc,  fer 
their  own  benefit,  as  individuals;  mad 
to  cause  it  to  be  generally  bcUeved, 
that  the  ssid  company  pnmeitd  capi- 
tal, or  had  property  to  the  amount  of 
one  nultion  of  dollan  in  all;' ...  "  and 
that  shares  or  interests  in  ssid  es|Htsl 
were  of  great  valuer  and  a  means  of 
profitable  traffic  and  of  safe  invest- 
ment;" and  that^  "by  means  of  the 
aforesaid  false  and  fraudulent  aeti^ 
practices^  deceit^  statements,  and  rep 
resentations  of  the  said  defendant^  it 
had  come  to  be  generally  bdicved  la 
the  a^  ai  New  York,  and  vras  be- 
lieved by  the  plaintifl;  that  the  said 
The  Gold  Hill  Mining  Company  waa^ 
in  fiMt,  possessed  of  property  of  at  lesst 
one  millioB  of  dollars  in  Talus;  and 
that  shares  and  interests  in  such  eapi- 
tol  were  of  the  value  of,  at  least,  five 
dollars  per  share,  (the  par  value  of  eadi 
share,)  and  that  the  said  company  bad, 
since  the  organiation  thereof  earned, 
over  and  aboTe  ite  expenses^  at  least, 
the  sum  of  $50,000;* . . .  "and  so  be- 
fieving,  and  on  the  fiuth  and  endaX  of 
the  aforeoaid  fiilse  and  fraudulent  aets^ 
practices,  and  representotioos  ctf  the 
said  defendants;    of  the  fiilsity  and 
fraud  whereof  the  said  pLainliff  was 
ignorant ;  the  said  plaintiff  did,  on  the 
14th  of  April,  1854,"  purchase  certifi- 
cates of  said  stock,  to  the  extent  of 
1000  shares,  and  paid  f  S600  therefor, 
and  that  the  interest  acquired  by  the 
plaintiff  thereby,  was  worthless;  and 
"  that. by  means  of  said  fislse,  fraudu- 
lent, and    deceptive   aets^  practiceB^ 
and  representations  of  the  said  de- 
fendant^ the  said  plaintiff  has  sua- 


IITDBX. 


739 


tetned  ^image  to  tb«  amofiiit  of  $6000, 
for  which  «atD,  with  the  costs  of  this 
aetion,  be  demands  jadgmeot"  Such 
a  complaint  is»  in  snbStanoe,  a  cood 
and  BuiBcieot  pleading,  althongh  it 
does  not  allege  that  the  plaintiff  pur- 
chased of  the  defendants,  or  by  reason 
of  any  immediate  oomomnieation  be- 
tween bim  and  them  in  relation  to 
raeb  pnrebase.    Oron  r,  Sackett,  617 

4.  There  is^  in  sabstanoe,  no  difference 
between  an  averment,  that  by  means 
of  certain  spedfied  frauds  of  the  de- 
fendants, (which  are  charged  to  haye 
been  practiced  with  intent  to  defraud 
the  public  generally ,)  the  plaintiff  was 
induced  to  male,  ana  did  make,  a  par- 
ticular purchase;  and  an  averment, 
that  the  defendants,  by  means  of  the 
same  frauds,  induced  the  plaintiff  to 
make  sach  purchase.  id 

6.  The  averment,  in  either  form,  con- 
nects the  fraud  and  damage  as  cause 
and  effect,  with  sufficient  certainty,  to 
comply  with  all  the  essentials  of  a 
complaint  good  in  substance.  id. 

ft.  What  evidence  will  be  snffident  to 
warrant  the  conclusion,  that  the  de- 
fendants intended,  by  the  means 
cliarffed,  and  did,  in  ihct,  thereby 
fraudulently  induce  the  plaintiff  to  pur- 
chase a  thousand  shares  of  such  stock, 
is  a  question  which  does  not  arise  on 
a  demurrer  to  the  complaint  id. 

1.  The  fraud  of  the  defendants  and  the 
injury  to  the  plaintiff  being,  by  the 
complaint,  clearly  connected,  as  cause 
and  effect,  and  as  the  demurrer  admits 
all  the  material  allegations  of  the  com- 

Slaint  to  be  true,  it  follows,  that  on  a 
emurrer  to  such  a    complaint^  the 
plaintiff  is  entitled  to  judgment      id 

''There  is  no  wrong  or  fraud  whicb  the 
directors  of  a  joint-stock  company,  in- 
corporated or  otherwise,  can  commit, 
which  cannot  be  redressed  by  appro- 
priate and  adequate  remedies^"  (Per 
HomcAN,  J.)  id 

"When  a  party  projects,  and  publicly 
promulgates  the  icheme  of  a  joint- 
stock  company;  when  he  causes  the 
usual  books  to  be  opened,  and  allows, 
or  causes  the  inscription  of  the  name 
of  a  person  as  an  owner  of  an  interest 


to  wdeAnite  amount  -avd  Talno  therein, 
which  is  false  within  his  own  knowl- 
edge; when  he  embodies  such  fthe 
statements  in  a  certificate  of  this  rights 
directly  issued,  and  of  the  same  effeat 
as  if  signed  by  himself;  when  he  ac- 
companies that  certificate  by  a  written 
power,  authorising  a  transfer  at  large 
by  the  party  to  whom  he  has  given 
the  certificate ;  when  that  representa- 
tion induces  an  innocent  person  to  ad- 
Tance  his  money; — ^the  defendant's 
own  individual  act  has  created  the 
privity  of  contract  which  the  eases  re- 
ferred to,  (in  the  Opinion  of  HomcASc, 
J.,)  'appear  to  demand;  and  he  must 
be  hela  responsible  to  any  one  who  has 
been  deceived."  (Per  HorfMAN,  J.)  id. 

Vide  PaiNOEPAL  AKD  AoBifT,  1,  8, 

Bali. 


FOREGLOSUBR 
(To  which  wife  is  not  a  party.) 
"^^de  Down,  6, 7. 

FBAUD. 
Yide  Faub  BmMiiiTATiDns. 

FRAUDS,  STATUTE  OP 

1.  When  a  purchaser  of  personal  prop- 
erty, subject  at  the  time  to  two  mort- 
gages which  are  valid  liens  thereon, 

Eromises  one  of  the  mortgag^ees,  ver- 
ally,  to  pay  to  him  a  debt  owing  to 
him  by  a  thlra  person,  which  is  secared 
by  one  of  suen  mortgages,  no  action 
will  lie  on  such  promise,  though  found- 
ed on  a  good  conaderation.  J>ooliUU 
T.  Naykr,  906 

2.  Such  a  promise,  is  a  promise  to  be  an- 
swerable for  the  debt  of  a  third  per- 
son, which  such  third  person  continuea 
liable  to  pay,  and  is  void  by  the  stat- 
ute of  frauds,  unless  in  writing,  and 
unless  such  writing  expresses  the  con- 
sideration of  it  id, 

8.  If  such  promise,  instead  of  being 
made  to  such  mortgagee,  is  made  to  a 
third  person  who  is  not  liable  for  the 


no 
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Myment  of  tnth  debt,  no  action  will 
lie  upon  it  at  the  salt  of  euoh  mort- 
gagee, id. 

4.  But  when,  in  order  to  become  mieh 
parchaeer,  and  retain  the  use  of  the 
property,  and  to  diaraade  the  holder 
of  the  second  mortgage  from  enforc- 
ing hie  mortgage  bv  foreclosure,  etc, 
and  to  induce  the  holder  of  the  first 
mortgage  to  assign  it  to  his  friend, 
such  purchaser  promises  the  second 
mortgagee  that  he  will  pay  the  first 
mortgage,  and  will  also,  by  a  day 
nao^ed,  pay  the  second  mortgage,  if  a 
sum  agreed  on  be  deducted  werefrom, 
and  the  second  mortgagee  agrees  to 
the  deduction,  and  asrees  to  forbear, 
and,  in  reliance  on  the  promise,  does 
forbear  enforcioff  his  mortgage  to  the 
day  named ;  and  upon  procuring  such 
agreement,  such  purchaser,  with  the 
assent  of  the  second  mortgagee,  induced 
by  such  promises,  preTails  upon  the 
holder  of  the  first  mortgage— -also  in- 
duced by  the  promise  that  the  second 
mortgage  shall  be  paid — ^to  assign  the 
same  to  a  third  person,  who  advances 
the  amount  thereof-— 

And  thereafter  a  sale  is  made,  under 
the  first  mortgage,  at  the  instance  of 
such  purchaser,  and  he  again  becomes 
the  purchaser  at  the  sale,  and  repays 
the  advance  so  made,  the  first  mort- 
gage will,  as  between  such  purchaser 
and  such  second  mortgagee,  be  deemed 
paid  and  extinguished,  and  the  second 
mortgage  be  regarded  as  the  first  lien 

'  upon  the  property,  although,  as  be- 
tween such  purchaser  and  subsequent 
incumbrancers,  the  first  mortgage  may 
still  be  treated  as  valid,  and  subsisting 
at  the  time  of  the  sale  so  made  under 
it  id 

ft.  Under  such  circumstances,  the  first 
mortgage  will  be  treated  as  paid  and 
extinguished,  when  that  course  is  re- 
quired to  subserve  best  the  purposes 
of  justice.  It  will  not  be  treated  as 
subsisting  and  valid,  except  to  subserve 
an  innocent  purpose  injurious  to  no 
onci  id 

7.  And  when,  on  established  fiiets,  such 
first  mortgage,  as  between  a  purchaser 
at  a  sale  under  It  and  such  second 
mortgagee,  will  be  deemed  satisfied 
and  extinguished,  a  mortgagee  of  the 
same  property,  under  a  mortgage  exe- 


ented  by  such  purchaser,  will  aeaidre 
no  rights  superior,  in  equity,  to  tnose 
of  said  second  mortgagee.  On  the 
contrary,  the  lien  of  the  latter  will  be 
preferred,  in  equity,  to  hi&  id 

S.  To  render  a  rerbal  promise  ralid, 
when  made  by  the  defendants,  to  a 
third  person,  to  pay  to  the  plaintiffs^ 
creditors  of  the  promisee,  a  debt  which 
he  owes  to  them,  it  must  be  founded 
upon  a  consideration,  and  arise  out  of 
a  transaction,  by  force  of  which,  the 
promisors  become  substantially  the 
debtors  of  the  promisee,  in  respect  of 
the  sum,  and  to  the  amount  which 
they  thus  agree  to  pay,  so  that  making 
payment,  according  to  the  terms  of  the 
promise,  will  be  a  satisfaction  of  their 
own  debt,  or  the  discharge  of  an  obli- 
gation, resting  upon  them,  as  prind- 
S^ls.  State  Bank  at  Neto  Bruruwick  v. 
ettler,  898 

» 

9.  When  the  promise  places  the  promis- 
ors in  the  position  of  sureties  for  the 
debt  of  their  promisee,  so  that  making 
the  promised  payment,  will  convert 
the  promisors  into  creditors  of  the 
promisee,  for  the  amount  so  paid,  the 
case  falls  within  the  statute,  and  the 
agreement  is  void,  if  not  in  writing, 
thouffh  based  upon  a  consideration 
sufiScient  to  uphold  it  id> 


Vide  AoBBDfxm;  6,  7. 


FREIGHT. 

1.  A  priHrata  freight  is  due,  only,  when 
the  owner  of  the  goods  elects  to  receiye 
them  at  an  intermediate  port ;  and  this 
election  can  only  be  made,  when  the 
master  is  able  and  willing  to  trans- 
port them  to  their  place  of  destina- 
nation,  AtTe  Mut,  Ins,  Co.  v.  Bird,  196 

2.  When  the  vessel  is  wholly  disabled 
during  the  voyage,  and  no  effort  or  of- 
fer is  made  by  the  master  or  shipown- 
er to  save  the  goods  and  forwara  them 
to  their  port  of  destination,  their  ac- 
ceptance oy  their  owner  is  compulso- 
ry, and  no  fireigfat  is  demandable.    id, 

8.  Freight  cannot  be  recovered  upon  the 
original  contract,  because  it  oas  not 
been  performed,  nor  upon  an  implied 
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«ODtract,  if  the  goods  are  accepted 
from  the  necessity  of  the  ease,  ana  be- 
eause  the  master  and  shipowner  have 
ceased  to  make  any  efforts  for  their 
preservation;  because,  under  snch  cir- 
camstances,  the  owner  only  takes  up 
his  own  goods  on  finding  them  aban- 
doned, id- 

Vide  Insukangb,  1.* 


HUSBAND  AND  WIFEL 
YideMARBiBD  Women,  1. 

DOWKB,  1,  8. 


INFANT. 

1.  Whether  an  infant  can  bring  an  ac- 
tion during  her  minority,  to  rescind  a 
purchase  made  by  her  of  personal 
property,  and  to  obtain  a  surrender  of 
promissory  notes  and  a  chattel  mort- 
gage of  such  property  made  and  exe- 
cuted by  her,  for,  ana  to  secure,  pay- 
ment of  the  contract  price?  Quare. 
Oratf  Y.  Zessington,  267 

2.  When,  in  an  action  to  rescind,  she 
bases  her  right  of  action  on  the  fact  of 
her  infancy  at  the  time  of  making  the 
contract,  and  on  the  further  fact,  that 
the  defendant  fraudulently  misrepre- 
sented the  value  of  the  property,  and 
imposed  upon  the  plaintiflrs  inexpe- 
rience, the  burden  of  proving  misrep- 
resentations made,  and  imposition 
practised,  is  upon  the  plaintiff.         id 

8.  Upon  the  question  of  good  faith,  as  to 
the  representations  made  of  its  value, 
it  is  competent  for  the  defendant  to 
show  that,  shortly  previous  to  such 
sale,  the  defendant  oought  and  paid 
for  it,  at  the  prices  represented  by  her 
to  be  its  value.  id. 

4.  The  terms,  on  which  a  rescission  will 
be  allowed,  are  a  restoration  of  the 
property  to  the  defendant;  and  the 


payment  of  such  sum  as,  with  the  pay- 
ments made  on  account  of  the  pur- 
chase, equals  the  deterioration  of  the 
property  in  value,  caused  by  the  plain- 
tiff's use  of  it.  id, 

5.  When  the  value  of  the  property  at  the 
time  of  the  infont's  purcoase  of  \t, 
upon  the  evidence  given,  would  ap- 
pear to  exceed,  very  greatly,  its  value 
at  the  time  it  was  restored  to  the  de^ 
fendant,  or  was  offered  to  be  restored ; 
and  it  becomes  a  fair  subject  of  inquiry, 
whether  this  difference  in  value  re- 
sults from  a  misuse  of  the  property,  or 
whether  its  value,  at  the  time  of  the 
infant's  purchase,  is  over-estimated,  the 
uses  to  which  it  has  been  put  by  the 
infiint^  is  a  proper  subject  of  inquiry. 

tdL 

6.  When  such  property  has  been  sold, 

Cdente  liU,  oy  a  receiver  appointed 
^  the  Court,  the  plaintiff  is  to  be  al- 
lowed, as  the  yalue  of  the  property 
when  it  went  into  the  hands  of  the  re- 
ceiver, all  that  it  sold  for,  though  that 
sum  may  exceed  its  value  as  establish- 
ed by  tne  testimony  given  upon  that 
point  If  it  sells  for  less,  the  defend- 
ant is,  nevertheless,  to  be  deemed  to 
have  taken  possession  at  the  time  it 
went  into  the  receiver's  hands,  and  the 
contract  being  rescinded,  is  to  be 
charged  with  such  sum,  as  its  value, 
as  the  evidence  shows  it  was  then 
worth,  and  takes  the  proceeds  of  the 
sale,  as  a  substitute  for  the  property 
in  the  condition  it  then  was.  ml 


INJUNCTION. 

Tide  Landlobd  and  Tenant,  6,  ft. 
Party  Wall. 
Sabbath. 

Trade  Masks,  1-5. 
Usury. 


INSURANCE 

1.  An  insurance  company  that  insured 
the  goods,  and  that  has  paid  a  total 
loss  on  an  abandonment  by  the  own- 
er and  assured,  having  contracted  with 
a  third  person  to  forward  the  goods  to 
the  port  of  destimition,  for  fifty  per 
cent  of  their  net  proceeds,  who  dia  so 
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fcrward  fhem,  is  entitled  to  recover 
half  of  tnch  net  proceeds,  notwlth- 
standing  the  ship-owner,  after  such 
contract  is  made,  claims  freight  on  the 
part  so  saved,  and  directs  such  third 

rrson  lo  retain  such  freight,  or  pay 
to  the  ship-owner's  agent    Atlan- 
Ue  MiU.  Im.  Co.  t.  BirS,  W  ai.    105 

Vide  VsaDoat,  I,  8,  8. 


JOINT  DEBTORa 

L  In  an  action  for  the  recovery  of  money 
only  brought  against  two  or  more  de- 
fendants upon  an  alleged  joint  contract, 
if  one  of  the  defendants  fail  to  an- 
swer, and  the  others  deny  the  plain- 
tiff's allegation,  the  plaintiff  cannot 
regularly  enter  up  judgment  against 
the  one  defendant  for  the  want  of  an 
answer,  and  then  proceed  to  trial  and 
judgment  against  tne  other  defendants. 
SluyUr  V.  Smith,  67S 

S.  In  such  case  he  should  bring  the 
cause  to  trial  as  against  all  of  the  de- 
fendants to  the  end  that  he  may,  upon 
the  trial  of  the  issues,  have  one  assess- 
ment of  damages,  and  one  judgment 
against  all  of  the  defendants.  id. 

8.  On  bringing  the  cause  to  trial  upon  the 
issues,  he  may  have  such  assessment, 
and  may  have  such  judgment  against 
the  defendant  who  does  not  answer, 
although  he  fails  on  the  trial  of  the 
issues  to  show  that  he  is  entitled  to 
recover  .against  the  defendants  who 
have  answered.  id. 


JOINT  OWNEBS  OF  VESSEL. 

When   one   may   maintain    an   action 
against  another.   Wood  v.  MtrriU,  868 


JUDGMENT. 

1.  When  it  is  more  favorable  than  the 
defendant's  offer.  Tide  J^Uldings  v. 
Mia9,  489 


2.  Manner  of  amen^ng  a  judgment  and 
the  record  thereot 

Vide  Practice,  1. — ^Amendment^  C 
Joint  Dsbtobs^ 


JUDGMENT  OF  A  COURT  OP  AN- 
OTHER STATE. 

1.  In  an  action  In  this  State,  upon  a 
Judgment  recovered  in  a  sister  State^ 
if  it  appear  that  the  Ck>urt  by  which 
it  was  rendered  had  jurisdiction  of  tha 
subject  matter,  and  of  the  person  of 
the  defendant,  such  judgment  is  oon- 
duidve.    Itooco  v.  UackeU,  579 

%  The  Courts  of  this  State  will  not  in- 

Suire  into  the  merits  of  the  plaintiff's 
aim,  nor  whether  the  judgment  was 
recovered  according  to  law,  even 
though  it  be  alleged  that  the  most  ob- 
vious dictates  of  justice  were  violated. 

id. 

8.  Where  an  action  was  brought  on  a 
judgment  of  the  Superior  Court  of 
Suffolk  County,  Masei,  which  judg- 
ment was  duly  proved,  and  it  appeared, 
that  the  defendant  appeared,  by  his 
attorneys,  in  the  action ;  and  further, 
that  such  judgment  was  recovered  on 
a  prior  judgment  of  the  Court  of  Com- 
mon Pleas: 

Hddf  the  defendant  cannot  defeat  a  re- 
covery in  this  State,  by  proving  that 
he  never  owed  the  plamtlff  the  debt ; 
that  he  was  never  a  resident,  inhabit- 
ant or  citizen  of  Massachusetts,  but  of 
New  York ;  that  he  was  never  served 
with  process  in,  or  had  any  notice  of 
the  judgment  in  the  Common  Pleas, 
until  sued  thereon  in  the  Superior 
Court;  that,  by  the  laws  of  Massa- 
chusetts, he  was,  in  the  said  Superior - 
Court,  prevented  from  setting  up  any 
defence  to  the  action;  and  that  the 
iudgment  of  the  Common  Pleas  wa^ 
by  the  same  laws,  declared  legal  and 
valid.  tdL 

Neither,  nor  all,  of  these  facts  can  be  re- 
ceived here  as  a  defence.  id^ 


LANDLORD  AND  TENANX 

1.  A  landlord,  in  the  absence  of  an  ez- 
preas  covenant,  is  under  no  obligation, 
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to  re])fiir,  or  to  do  any  act  to  proteet 
his  tenant  from  the  consequenoes  of  Uio 
lawful  acls  of  the  owner  of  adjoining 

Sreroisea^  in  ezeavatiDg  them  to  each 
epth  as  would  endanger  the  itability 
of  the  demised  premiseiL  Bhtrmood  r. 
Seaman,  127 

a.  Chap.  6  of  the  Laws  of  1855,  has  not 
altered  the  duties  and  lialnlities  of  a 
landlord  to  his  tenant  id. 

8.  Mere  knowledge  of  the  landlord,  that 
his  tenant  is  wiHlnff  that  he  should  give 
the  license,  provided  for  by  that  stat- 
ute, does  not  ereate  a  duty  to  give  it, 
nor  subject  the  landlord  to  an  aetion, 
because  he  did  not  give  it  id 

4L  To  subject  the  person  exeavatii^  to  the 
expense  of  protecting  the  a<Jyoining 
building,  he  must  "  oe  afforded  the 
necessary  license  to  enter  on  the  ad- 
joining land."  This  must  be  escplicit, 
and  sufficient  to  protect  him  In  doing 
the  acts  to  be  aone,  to  perform  the 
duty  the  statute  creates;  and  it  would 
seem,  that  it  should  be  given  by  all 
persuna  who  would  be  injuriously  af- 
lected  by  such  acts.  id 

5.  Where  a  lessee  covenants,  in  the  leaaa 
executed  to  him,  for  a  particular  use  of 
the  demised  premises,  equity  will  re- 
strict him  to  that  use  by  iignnction. 
Dodffe  V.  Jxonbert,  670 

t,  Where  the  use  sought  to  be  enjoined, 
TioUktes  not  only  the  covenant  of  the 
leMec,  but  the  sanctity  of  Uie  Sabbath, 
the  interposition  of  the  Court  by  in- 
junction is  eminently  proper.  id 

7.  Where,  by  the  terms  of  the  lease,  it 
cannot  be  aisigned  without  the  written 
consent  of  the  lessors,  and  it  is  aisigned 
by  virtue  of  the  written  consent  of  a 
person  profeeang  to  act  as  thdr  a^ent; 
and  as  a  consideration  of  obtaining 
•uch  consent  the  aesigneea  covenant  to 
make  such  use  of  the  premises  as  their 
a&^ignor  had  covenanted  to  make,  and 
they  enter  upon  the  premises  and  oc- 
cupy them  solely  by  virtue  of  such 
consent  and  asrignment ;  they  cannot 
in  a  suit  brought  by  the  lessors  against 
them  to  restrain  them  from  using  tb# 
premises  fur  purposes  other  than  those 
specified  in  their  covenant  compel 
toe  Jesson  to  prove  that  their  profesied 


M^ent  wa%  in  fiiet,  such  agent,  having 
the  powers  which  he  assumed  to  exer- 

id. 


8.  A  suit  by  snch  lenors,  to  enforce  tha 
contract  is,  as  between  them  and  such 
assiffnees,  a  raUfication  and  adoption 
of  the  acts  of  such  agent  ^^nd  in  such 
a  case,  soiBcient  evidence  of  his  au- 
thority, id 

9.  In  such  an  action,  the  defendants 
cannot  show,  as  against  their  landlords^ 
that  the  latter  Iwve  no  beneficial  in- 
terest or  estate  in  the  demised  premisen 

id 

10.  It  is  no  defence  to  soch  an  action, 
that  the  use  covenanted  not  to  be  made, 
and  which  the  defendants  are  making; 
in  violation  of  their  covenant,  is  not  a 
public  or  private  nuisance;  nor  that 
such  prohibited  use  will  not  deteriorate 
the  premises  in  value;  nor  that  tha 
lessees  liave  expended  large  suns  with 
a  view  to  such  prohibited  ute,  which 
they  will  lose  if  not  permitted  to  viih 
late  their  covenant  id, 

11.  A  declaration  of  the  agent  that  hit 
principals  would  not  enforce  such  oore- 
nant  if  no  disorderly  or  improper  con- 
duct was  permitted  on  the  premisei^  is 
no  defence  to  an  action  to  enforce  the 
covenant  id. 

Vide  SukHDn. 


LAlirS  IJNDBB  WATEIt 
Vide  Waibe  GnAim^  1-ft. 


Loor. 

L  When  a  mechanic,  in  the  ooona  of  Ui 
business,  makes  repairs,  upon  an  agre^ 
ment  to  give  credit  for  a  stipulated 
time,  ho  has  no  Hen  upon  the  articles 
so  repaired  for  the  value  of  such  r^ 
pairs.  If  the  person,  for  whom  they 
are  made,  becomes  insolvent  before  tha 
article  so  repaired  goes  out  of  tha 
possession  of  the  mechanic,  the  latter 
cannot  assert  a  lien  on  account  of  soch 
intervening  insolvency.  Fidding%  T. 
MiiU,  489 
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8.  Tliere  is  a  marked  dlffereDce,  in  loiDd 
respects,  betweea  the  right  of  stoppage, 
m  trantitUf  and  that  o?  a  mechanic  to 
detain.  Insolvency  alone  creates  the 
former.  The  common-law  right  of  a 
mechanic  to  detain,  arises  and  exists,  as 
well  against  a  soWent  as  an  insolvent 
employer.  Neither  the  solvency  nor 
the  insolvency  of  the  latter  can  be 
deemed  an  element  in  the  creation  of 
the  right  of  lien  which  exists  in  favor 
of  the  mechanic,  id. 

Agreement  to  dueharge  lien  on  Chattels 
purchased  by  promlnor,  (vide  Frauds^ 
BUtnte  of,  1-7.) 


Vide 


7-ia 


ICARBDSD  WOMAN. 

1.  Where  a  husband  does  nothing  for 
the  support  of  his  wife,  and  she,  hav- 
ing a  separate  property,  emplova  her- 
aeff  in  trading  therewith,  with  his 
knowledge  and  assent,  he  nether  as- 
sisting nor  interfering  therewith,  such 
Eroperty  does  not  become,  in  equity, 
able  for  his  debts.  It  remains,  with 
its  proceeds  and  profits^  her  sole  and 
■eparate  property.  J^irmman  v.  Oner, 
(5  Duer,  476,)  commented  on,  and  dia- 
tingnished  firom  this  casei  Bwrgtr  v. 
WkiU,  92 

Vide  Down,  1-^ 


MECHANIGSr  LIEN. 


Vide 


MONET  LENT. 


Vide  PAsnsnmp,  I,  8, 


MISREPRESENTATION. 
Vide  YmMNi  mxd  PraouaB,  1. 


MORTGAGE  FOR  PURGHASB- 
MONET. 

Vide  Down,  1-^ 


MORTGAGE  OF  CHATTEI& 

1.  Under  what  cireumstancea  a 
mortgage  may  be  treated  as  paid,  in 
fiivor  of  holder  of  a  second  mortgage. 
DooliUU  V.  Na\^,  206 

2.  The  defendants,  on  the  S^th  of  An- 
gust,  1858,  sold  to  D.  4  F.  four  billiard 
tables,  for  f  1100,  taking  ten  notea^  of 
f  100  each,  at  3,  8,  4,  6,  6,  7,  8,  9,  10, 
and  11  months,  and  a  note  made  by 
one  Clark  and  a  mortgage  of  the  four 
tables  to  secure  the  payment  of  the 
notes  made  by  D.  4  F.,  (the  mortgaga 
providing,  that  on  de&ult  to  pay  either 
of  those  notes,  all  the  notes  should  be 
due,  and  the  mortgage  might  be  Ibra- 
closed :)  and  agreed,  in  writing;  that^ 
"  after  $800  has  been  paid  of  said 
notes,*  to  "  give  a  rec^pt  in  full  lor 
one  table,'and  so  continue  untQ  all  are 
paid."    On  the  14th  of  January,  1858, 
the  defendants  signed  and  delivered  to 
D.  4  F.  a  paper  which  states  that 
they  had  received  from  D.  4  F.  $276, 
"  for  one  billiard  table ;  said  table  be- 
ing one  of  the  four  tables  included  in 
a  mortgage  given  by  said  D.  A  F." 

In  March,  1856,  D.  k  F.,  not  having 
paid  more,  the  defendants  foreeloara 
the  mortgage,  sold,  and,  at  the  nle, 
bought  all  of  the  tables;  and,  on  the 
8th  of  September,  1856,  the  plaintiff, 
who  had  succeeded  to  the  rights  of  D. 
A  F.p  demanded  of  the  defendants  one 
of  the  four  tables  (who  refused  to  de- 
liver it);  and  thereupon  brought  an 
action  of  trover  to  recover  its  vahiCL 

Bdd^  that  on  such  a  state  of  &cts»  the 
plaintiff  could  not  maintain  such  an 
action,  and  that  his  complaint  was 
rightly  dismissed  at  the  trial  dark 
T.  ChyiUh,  558 

8.  An  aeceptance  of  the  purehase-priee 
of  one  table,  does  not  bind  the  mor^ 
gagee,  (holding  a  mortgage  for  tiie 
purchase-money  of  four  tables,)  to  give 
up  or  release  either  table,  until  the 
whole  is  paid ;  or,  if  he  have  agreed 
to  release  one  on  payment  of  $800, 
then,  until  the  whole  #800  is  paid.  «£ 

4.  When  a  mortgagee  has  agreed  to  re- 
lease one  of  several  chattels  moit- 
gaged  on  pavnient  of  a  specified  por- 
tion of  the  dabt^  an  agreement  made 
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by  him,  on  pftyment  of  a  lener  por- 
tion of  the  debt,  (the  snm  paid  having, 
iu  fact,  become  payable,)  to  release 
one  of  the  mortgaged  chattels,  is  with- 
out eonidderation,  and  void.  id 

Yide  Feauds,  Statute  of,  1-7. 
Imvamt,  1-6. 


MOTION. 
Yide  FkLAonoi,  18. — ^Motionii 

MUNICIPAL  CORFORATIONa 

Vide  Gorporahov,  8-5. 
Nkw  York  Citt,  1-6, 


NEGUGENCK. 

1.  When  a  collision  occurs  between  a 
train  of  cars^  in  which  the  plaintiff  was 
at  the  time  a  passenger,  and  another 
train,  and  the  plaintiff  was,  at  the  time, 
standing  on  the  platform  of  a  car,  and 
was  injured,  he  is  not  entitled  to  an 
instruction  to  the  jury,  "that,  if  the 
conductor  of  the  train  on  which  he 
was  knew  of  his  beinff  on  the  platform 
and  did  not  object,  the  consent  of  the 
company  may  be  presumed,  and  the 
eompany  would  be  liable,"  unless  upon 
the  evidence,  it  is  free  from  doubt,  that 
he  was  injured  by  the  negligence  of 
such  company,  without  any  fault  on  his 

r^t ;  ana  if  the  notices,  authorised  by 
46  of  chap.  140'  of  the  laws  of  1860, 
were  postea  op  •fft  'thief  time  inside  of 
the  passenger  tmtn  %h»tt  on  the  train, 
then,  also,  tiiat  tt^eonipany  at  the  time 
did  not  furnish  ro'bin'^tnside  of  its  pas- 
sengers cars,  sufficient  for  the  proper 
accommodation  of  the  passengers. 
*   BiggiHi  ▼.  N.  T.  di  Harlem  R  Ji,  Co. 

182 

8.  If  aach  nofices  were  duly  posted  at 
the  time,  and  sufficient  room  was  fur- 
nished inside  of  the  cars  for  the  proper 
accommodation  of  the  passengers^  the 
mere  hct  that  the  conductor  did  not 
obfect  to  the  plaintiff's  standing  on  the 


platform,  would  not  justify  the  preiiimiH 
tion  that  the  company  assented  to 
waive  a  protection  given  to  them  by 
statute,  which  these  notices  expressly 
declared  they  should  -claim,  and  on 
which,  they  informed  all  passengers^ 
the  company  would  insist  id 

8.  In  an  action,  by  the  owners  ci  an 
omnibus  or  stage,  against  a  railroad 
company,  to  recoTer  damages  for  an 
injury  to  the  stage,  resulting  fi-om  a 
collision  between  it  and  a  car  of  the 
company,  while  the  car  is  being  drawn 
by  horse-power;  (which  collision  is 
alleged,  by  the  plaintiffs,  to  have  been 
caused  by  the  negligence  of  the  com- 
pony's  servants ;  and  which  collision  ii 
alleged,  by  the  defendants,  to  have  been 
cansed  by  the  sole,  or  concurring  negli- 
gence of  the  driver  of  the  stage ;  and 
there  is  evidence  tending  to  show  neg- 
ligence of  both  parties,  which  concurrM 
to  produce  the  injury;)  the  true  rule 
to  be  stated  to  the  jury  is,  that  if  the 
collision  and  injury  were  caused  by  the 
concurring  negligence  of  both  parties^ 
neither  can  recover  against  the  other, 
and  the  defendants  are  entitled  to  a 
verdict  Ow§n  v.  Bwb&n  H,  B,  Co,  8*74 

4.  In  such  a  case,  it  is  erroneous  to  in- 
struct the  jury,  that  if  they  "  believed 
that  the  brakes  of  the  car  were  not  In 
good  or  sufficient  working  order,  so 
that  they  were  inefficient  for  the  pur- 
pose of  checking  the  progress  of  the 
car;  and  if  thev  shall  be  satisfied  that 
the  driver  of  tue  car  had  time  enough, 
after  he  discovered  the  dangerous  posi- 
tion of  the  stage,  to  have  avoided  tlie 
collision  by  the  application  of  the 
brakes,  if  they  had  been  in  good  order, 
then  the  plaintiffs  will  be  entitled  to 
recover,  notwithstanding  the  plaintiff'i 
driver  was  guilty  of  imprudence  or 
carelessness  in  getting  into  such  a  pon- 
tion."  id, 

6.  When  the  negligence  of  tlie  company 
consists  in  not  having  their  car  furnish- 
ed with  a  suitable  and  efficient  brake, 
in  good  working  order;  and  although, 
but  for  such  negligence,  there  might 
have  been  no  ccnlision  and  no  injury, 
notwithstanding  the  plaintiffs  were 
negligent ;  yet  if  the  plaintiffs  were,  at 
the  time,  in  fact,  negligent,  and  if  their 
negligence  concurred  with  the  defend- 
ants' negligence  to  produce  the  injury. 
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■Mb  iMto  prmai  Um  mm  of  ab  iaiwy 
maud  by  th«  eoneaniog  iMiglig«BM  d 
boUi  |Mrti«%  aod  n«Uhcr  can  maiatoin 
*D  MtioD  Agaiiiit  the  other,  to  neoTer 
aay  daowgw.  remltifig  from  it  id 

A,  It  would  M«iD,  tliat  when  one  of  two 
penooM,  by  hie  own  negligeoce,  is  nn* 
expeetedly  pleeed  in  n  poeiUon  of 
danger,  from  which  he  Mnoot  be  cz- 
triMted  nniojured  without  ordinary 
Mre  and  a  reaaonable  um  by  the  other 
of  the  mMBi,  at  the  time,  at  liia  eom- 
mand,  to  preTent  an  injurr  to  the 
former ;  and  the  latter  leM  the  former, 
aod  the  position  in  which  he  it  placed, 
in  time  to  prevent  the  injury  oy  the 
aserelM  of  ordioarv  Mre,  and  by  rM- 
Mnable  effort!  on  hie  part  in  the  um  of 
mch  meane,  and  he  fiiile  to  exereiM 
eneh  Mre  and  make  toeh  efforte,  and 
by  rMMu  tbere<tf,  tha  former  \m  injured, 
the  latUr  is  lUble.  id. 


9,  In  a  caM  of  euch  pMtiliar  and  extreme 
eireametance%  the  negligence  of  the  de- 
fendant if  proximate,  and  that  of  the 
pUinUflT  remote,  and  the  injury,  in 
judgment  of  law,  \m  impotable  solely  to 
the  party  who  had  it  eotirely  within 
hif  power  to  prevent  it,  by  ordinary 
Mre  in  the  um  of  the  mMne  thes  at 
hie  eommand  to  avoid  it»  but  who  failed 
to  UM  euch  Mre,  although  Mcingand 
knowing  that  the  other  party  could 
not,  at  the  time,  bv  any  act  on  hie 
paii,    MMpe    the   thrMtened  injury. 

Vide  Aonov,  A-& 
Abchriot,  1. 
BANE  Cbbok,  1»  2»  Sb 
CAUixaa,  1--A, 


NSW  TBIAL 

1.  A  general  verdict,  ordered  for  the 
plaintiff,  will  not  be  Mt  aside  merely 
DMauM  the  Judge,  at  the  trial,  submit- 
ted to  the  jnry  spMial  quMtione^  and 
which  they  aoawered  affirmatively, 
when,  upon  the  evideoM  given,  the 
Judge  might  have  ruled,  with  propri- 
ety, tliat  the  propositions,  which 
the  answers  of  the  jury  to  saeh  ques- 
tions affirmed,  Itad  iieen  mUsfactorily 
MUblished,  and  entiUed  the  plaintiff 
to  a  verdict    Oook  w.  HtchJuU     XZI 


inudaB0BBM;L 

PnaoBO^  9 — ^Appeal,  L 

HEW  YORK  (Cnr  OFX 


1.  l%e  charter  of  the  Ofcy  of  KewTor^ 
as  amended  April  IX  1%^,  reqmiM 
that  all  work  mvolving  the  expeadl- 
tore  of  more  than  $250,  shall  be  dona 
bv  eontnet,  on  sealed  bids,  and  that 
all  such  contracts,  when  given,  ehaU 
be  given  to  tlie  lowest  Indder.  A  con- 
tract entered  into  bv  the  officers  of  thn 
Corporation  in  violation  of  this  pr»> 
virion,  ia  illegal,  and  void,  and  im- 
potM  no  obligation  on  the  cit y.  Brmijf 
V.  Me  Jfayor,  ^  afJ^m  York,      17S 

2.  Altboneh  bids  are  advertised  for,  and 
received,  yet,  if  they  are  tested  by  a 
comparison  which  brings  into  view 
only  a  part  of  the  work  contracted  for, 
and  by  such  means  the  contract  ia 
awarded  to  one  who  was  not,  in  fact^ 
the  lowMt  bidder,  Uie  contract  is  in- 
valid, td 

t.  When  the  officers  of  the  Corporation 
Mlled  for  bids  for  flagging  a  sidewalk, 
and  laying  a  curb  andgntter,  and  the 
making  of  ezMvation  of  earth  and 
rook,  if  any,  aod  stated  that  the  low- 
ness  of  the  bids  would  be  tMted  only 

.  by  the  price  at  which  tlie  biddov  of- 
fered to  lay  the  flai^ng,  and  cub 
and  guttar; 

HMt  that  a  contract  awarded  upon  neh 
a  tMt,  when  it  was  imposrible  to  de- 
termine by  such  test  who  was  the  low- 
Mt bidder,  WM  void  in  respMt  to  the 
exMvatioo.  id 

4.  Where  the  eontnet  nnder  which  tha 
work  is  done,  in  iroid,  bcMUM  entered 
into  in  viola^fln  jnf  the  charter,  the 
contractor  camoit  naeveribr  the  work 
in  any  fonut  jjjwjitittr  under  the  Mn- 
tract,  nor  as  upoiiA  quofUum  nMrutt 

a, 

6.  A  subsequent  ratifiMtion  of  the  eon- 
tract  by  the  Common  Council,  wheth- 
er before,  or  after  the  work  u  done^ 
doM  not  make  it  binding  on  the  Cat- 
.  poimtioo.  Id 

Yide  Lamm  oimm  Watm* 
WATin  GxAiRa,  1-6. 
Pma  AXD  Sura— Action,  1-4 
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KOnCE  OF  PROTEST. 

Vide  BxLLi  of  EzouiraB  amd  Peokib- 
BOET  Noras,  8,  4,  and  6. 


NON-surr. 

Vide  PBAoncB,  14 — ^Non-enii 


NUISAKCB. 

ObrtraeUon  of  public  Slip. 
Vide  AonoN,  1,  8,  8,  and  4. 


OFFICERS— 

Of  Corporation  exceeding  their  pow- 
ers   BrM^r,  The  Mayor,  dbe.  178 


PARTIES. 
Vide  PBAoncK,  17— Pkrtlei. 


PARTNERS  AND  PARTNERSHIP. 

1.  A  firm  it  not  liable  for  money  lent  on 
the  application  of  a  person  employed 
by  them,  without  their  knowledge  or 
authority,  and  used  by  him  for  his  own 
purposes,  when  there  is  no  evidence 
that  the  loan  was  solicited  in  the  firm's 
name,  or  for  ita  use,  although  at  the 
time  of  the  loan  he  was  interested,  in 
a  particular  department  of  their  busi- 
ness, in  the  profits  and  losses  of  sales 
made  to  customers  that  he  might  pro- 
cure and  induce  to  purchase ;  especial- 
ly when  there  is  no  evidence  toat  he 
was  held  out  as  a  partner,  or  was  1. 
known  or  supposed  to  be  interested  as 
such,  in  any  of  the  businey  oi  such 
particular  department  ForUr  t.  Zo- 
hijyth,  188 

2.  And  although  the  lenders,  haying 
dealings  with  such  firm,  render  an  ae- 
eonnty  say  in  January,  1861,  to  toch 

B.— IL  47 


firm,  charging  that  firm  with  the  mo- 
ney so  lent,  in  this  form :  "  our  loan 
to  Mr.  Tripler,  $1186.40;"  and  al- 
though the  account  is  retained  some 
six  months,  yet,  if  no  act  has  been 
done,  directly  or  indirectly  affirming 
its  accuracy,  but  on  the  contrary  ite 
accuracy  was  disputed  in  the  following 
March  and  August,  and  when  last  dis- 

1)uted,  the  firm  was  requested,  by  the 
enders,  to  allow  the  account  to  stand 
as  it  was  until  the  return  of  such  bor- 
rower from  Europe,  such  account  can- 
not be  treated  as  a  stated  and  settled 
accofint,  which  such  firm  la  not  at  lib- 
erty to  dispute.  tdL 

8.  Settlement  of  accounts  of  a  trading 
adventure  opened  on  the  ground  ^ 
fraud.    Bheldonr.  Wood,  267 

4.  If  one  partner,  upon  a  diasolution  of 
the  firm,  assigns  to  his  co-partners  all 
ills  interest  in  all  the  property  and 
assets  of  the  firm,  and  covenants  not 
to  interfere  with  the  collection  of  the 
debts  owing  to  'the  firm,  and  subse- 
quently, for  a  valuable  consideration, 
receivea  by  himself,  setUee  and  re- 
ceipts^ as  paid  to  him,  one  of  the  debts 
so  assigned,  an  action  will  lie  against 
him,  at  the  suit  of  his  co-partners,  to 
recover  the  amount  of  suen  debt 
Rou  v.  Wut,  860 


6. 


It  is  no  answer  to  such  action,  that 
the  original  debtors  might,  notwith- 
standing such  settlement,  be  sued  by 
his  co-partners  to  recover  such  debt, 
on  the  ground  that  no  money  was  paid, 
or  property  delivered  on  such  settle- 
ment, but  tnat  the  defendant  receipted 
the  debt,  as  paid  to  him,  on  receiving 
from  such  debtors  a  receipt  that  he 
had  paid  to  them.  In  full,  a  debt  of  an 
equal  amount,  which  he,  individuallv 
owed  to  them.  ii 


PARTY  WALL 

When  a  lot  of  land  was  oonyeyed,  in 
178^,  to  P.  by  W.,  28  feet  in  breadth 
in  front  and  rear,  by  precise  bounda- 
ries, but  the  grantor  excepted  and  re- 
served to  himself  and  his  heirs  and  a»> 
signs,  forever,  one  half  of  the  westerly 
wall  erected  or  to  be  erected  by  P.  or 
any  other  person  holding  or  claiming 
under  him  on  the  westerly  side  of  tha 
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DremiMty  tAjfAnUig  ih«  lot  of  W.,  and 
W.  eorenanted  to  pay  b«lf  the  expense 
of  maintelDiDg  and  snpportiDg  each 
wall;  and  P.  ereeted  ad«rel)ing  house 
OD  tneh  lot,  28  feet  in  front,  with  a 
westerly  wall  12  inehes  in  thickness ; 
and  W.  afterwards  erected  a  dwelUng- 
honse  on  his  lot,  asing  such  westerly 
wall  as  a  sapport  therefor.  Offden  v. 
Jones,  686 

£eldt  that  the  reserratlon  in  the  deed  in 
oonneetion  with  the  covenant  of  W. 
did  not  reserve  to  W.  the  fee  in  the 
ground  on  which,  the  half  of  the  wall 
was  erected,  nor  any  such  property  in 
the  wall  as  entitled  him  to  remove  it, 
or  to  cut  it  away,  or  undermine  it,  or 
build  upon  it;  out  only  the  right  to 
Qseitas  a  support  for  his  adjoining 
building.  id, 

%  Neither  W.  nor  his  grantee  bare  any 
right  to  cot  away  the  front  of  P.  s 
honse,  and  extend  the  front  of  the 
building  on  such  adjoining  lot,  over 
the  weaterly  line  of  the  28  feet,  so  as 
to  present  to  the  cfkterior  view  a  front 
extending  to  the  centre  of  such  west- 
erly wall  id. 

8b  An  injonetion  will  be  granted  in  such 
case,  to  prevent  a  grantee  of  W.'s  lot 
from  interfering  with  such  westerly 
wall,  in  any  manner,  except  by  usiuff 
it  as  a  support  for  the  adjoining  build- 
in|p  id, 


PASSENGEB& 

(Injury  received  when  standing  on 

Slatform  of  Rail-road  Car.)    ^ggin*  v. 
Tern  York  and  HarUm  B.  B.  Oa.       182 


PATENT. 

Contract  to  improve  Machinery  and 
obUin  Patents 


Vide  A 


.  8,  9. 


PIBBS  AND  8LIF3  IN  THE  CTTT 
OF  NEW  YORK. 

Vide  AonoM,  1,  2, 8»  and  4 


PLEADING. 


1. 

2.  CounAoit. 

8.  Couima-CLADf. 

4.  Dkmuekbb. 

6.  IffoonasxEHT  Af.fjfliTtoMt. 


1. 


1.  An  answer  which  first  deniea  all  the 
allegations  in  the  complaint,  and  then 
in  subeeqnent  paragrspha  admits  eep> 
tain  of  the  averments,  does  not  leave 
it  doubtful  what  allegations  are  pat  in 
issue.    WilUU  v.  Meiropolitam  Ina.  Ox, 

678 

2.  But  statements  in  an  answer  which 
are  in  direct  conflict  with  each  other 
ought  not  to  be  permitted  to  stand; 
such  conflict  tends  to  encumber  the 
pleadings  and  may  often  render  the 
real  nature  of  the  defence  donbtftiL  id 

8.  In  such  case,  the  general  denial  will  be 
struck  out,  unless  the  defendantamends^ 
by  so  modifying  the  general  denial 
that  it  shall  not  deny  allegations  afta^ 
wards  in  the  answer  admitted.         td 

4.  In  an  answer,  containing  several  de- 
fences, each  defence,  separately  plead' 
ed  as  a  distinct  defence,  must  be  in  itself 
complete,  and  must  contain  all  that  ia 
necessary  to  answer  the  whole  cause 
of  action,  or  to  answer  that  part  there- 
of which  it  purports  to  answer.  X<8nia 
Branch  Bank  v.  Zm,  694 

6.  The  former  rule,  which  required  each 
plea  to  be  complete  in  itself,  and  to 
constitute  a  defence  to  the  allegationa 
to  which  it  was  addressed,  has  not  beea 
relaxed  by  the  Codci  id, 

6.  These  propoditions  do  not  necessarily 
import  that,  in  order  to  avoid  repeti- 
tion, allegations  of  fact  which  form  a 
part  of  several  defences  may  not  be 
once  stated,  and  be  thereafter  incorpo- 
rated in  each  successive  defence,by  ap- 
propri^  words  of  reference,  instead 
of  repeating  them  at  length  in  each. 

id 

2.  ComfiUAnL 

L  A  Oomplaixrt^  upon  an  award,  which 
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directs  one  party  to  pay  to  the  other  a 
ram  named,  on  demand,  and  providee, 
that  on  payment  by  the  one  of  that 
sum,  and  the  receipt  of  it  by  the  other, 
each  shall  execute  and  deliver  to  the 
other  a  release,  in  full,  of  all  claims 
and  demands,  from  the  beginning  of 
the  world  to  the  date  of  Uie  snbmis- 
rion,  nuless  it  avers  the  delivery,  or 
tender  of  such  a  release,  by  the  party 
to  whom  the  sum  is  awarded  to  be 
paid,  or  an  offer  to  deliver  the  same, 
on  payment  of  the  sum  so  awarded, 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  notwithstanding 
it  avers  a  demand  of  payment,  and  a 
neglect  and  refusal  by  the  defendant 
to  pay  the  sum  awarded.  CoU  v. 
Bluni,  116 

2.  In  declaring  against  a  common  carrier, 
for  lose  of  goods,  it  is  enough  that  the 
plaintiff  avers  the  delivery  of  the  goods, 
and  the  defendant's  undertaking  or 
duty,  and  its  neglect  or  breach,  with- 
out an  averment  that  the  plaintiff  was 
himself  without  iknlt  Bichardt  v. 
Wetteott,  589 

8.  In  a  complaint  on  a  bond,  given  to 
procure  the  discharge  of  a  warrant  of 
attachment,  issued  under  the  Act^  en- 
titled, "  Of  proceedings  for  the  collec- 
tion of  demands  against  ships  and  ves- 
sels," the  plaintiffs  should.  In  order  to 
suBtain  the  bond  as  a  statute  security, 
not  only  aver  the  facte,  showing  that 
eoch  warrant  of  attachment  was  duly 
issued,  and  that  the  bond .  was  exe- 
cuted by  the  defendants,  and  that  the 
claim  of  the  creditor  has  not  been 

Esid ;  but  also,  that  the  bond  was  de- 
vered  to  the  officer  by  whom  the  at- 
tachment was  issued,  in  such  wise^ 
that  it  became  his  duty  to  grant  a  dis- 
charge of  the  warrant  (Hark  v. 
7%orp,  680 

4  If  such  averment  be  made,  It  will  be 
presumed  that  the  officer  did  his  duty ; 
that  the  applicant  for  the  discharge 
obtained  the  benefit  thereof;  and  that 
so  the  bond  became  operative  in  the 
plaintiff's  favor  as  a  statitte  security : 
although  it  be  not  averred  that  the 
officer  approved  the  security,  nor  that 
the  discharge  was  granted,  nor  that 
the  vessel  was  released  from  the  cus- 
tody of  the  sherifll    The  acceptance 


of  the  bond  by  the  officer  would  im* 
port  that  he  approved  of  the  security. 

uL 

6.  And,  if  the  warrant  was  not  in  fact 
discharged,  nor  the  vessel  released,  the 
defendant  mast  set  up  such  &ots  as  a 
defence.  id, 

6.  But,  where  the  complaint  does  not 
aver  that  the  bond  was  delivered  to 
the  officer,  nor  that  he  approved  of 
the  security,  nor  that  an  oraer  for  the 
discharge  of  the  warrant  was  granted^ 
nor  that  the  vessel  has  been  released 
from  custody,  such  complaint  cannot 
be  sustained  upon  the  bond,  regarded 

■  •  merely  as  a  statutory  security.         id, 

1,  But  such  a  bond  is,  nevertheless,  ft 
valid  security,  and  not  a  merely  vol- 
untary obligation;  the  seals  import 
consideration ;  and  the  condition  being 
the  payment  to  the  plaintiff  of  the 
daims,  etc,  exhibited,  which  should 
be  eslabllshed  to  have  been  subsistinff 
liens  upon  the  vessel,  and  a  breach  of 
the  condition  b^ing  alleged,  the  com- 
plaint  is  sufficient,  notwithstanding  it 
does  not  show  the  full  compliance 
with  the  statute.  id. 

8.  The  Court,  as  the  general  rule,  will 
not,  on  a  motion  made  by  the  plaintiff, 
after  a  cause  is  at  issue,  ana  in  the 
orderly  course  of  proceeding,  con- 
sider the  objection,  that  the  complaint 
does  not  state  facts  sufficient  to  const!- 
tuta  a  cause  of  action.  BanJu  r, 
Maher  690 

8.  CfouwUr-^Unm, 
Vide  PkAonoB,  6. — Counter-claim. 


4k    JL/6tHWfttt 

1.  On  a  demnrrfr  to  an  answer,  on  the 
ground  that  the  avermento  therein  are 
not  sufficient  to  constitute  a  defence  or 
bounter-daim,  if  the  Court  are  clear  In 
their  opinion,  that  the  answer  is  defeo- 
Uve  in  substance  and  the  demurrer  is 
well  taken,  they  will  sustain  the  de- 
murrer, although  the  ground  of  their 
opinion  is  one  which  was  not  suggested 
nor  discussed  by  counsel  on.  the  argu- 
ment Xenia  Brimeh  Bank  v.  Lm,  694 
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S.  IncontUUnt  AUtgaHom,  Vide  Answer. 

Vide  Fkaud,  1,  2. 

PsAonoB,  17.^Pftrtie& 


PRAOnCR 

1.  AmNomMT. 

2.  Appbal 

8.  AasneiUBsiT  OP  Daxaobil 

4.  Coen. 

5.  Ooumtbi-Claim. 

6.  Dkpaqlt. 

7.  DBroemoMa 

8.  DuooTmr. 

9.   ExOBPTIOVflb 
10.    HiAKlMO  AT  GkHSBAL  TsKlC 

11.  iNoomiBTBirr  ALUBGAnoiiiw 

12.  IxjimonoN. 
18.  Monom. 
14.  Nonsuit. 

16.    KOTIOB  op  ApPSAXk 

16.  OfFSK  to  ALLOW  Jin>c»aMT. 

17.  PABTin. 

18.  Sbvbranos. 

19.  SuBSTiranoN  op  Paett. 

20.  Summons. 

21.  Tbarspbb  or  Iirmn«. 

22.  Tbial  abd  Vbbdiot. 


1.  JLfMndtMitU, 

1.  When,  in  an  aetion  on  a  note  lent  to 
the  payee  by  the  defendant  without 
any  restriction  as  to  its  nse,  the  answer, 
bv  not  denyinff,  admits  the  allegations 
of  the  complaint,  that  the  defendant 
made  and  delivered  the  note  to  the 
payee,  who  endorsed  and  delivered  it 
to  the  plaintiff;  the  defendant  should 
not  be  permitted  at  the  trial  to 
amend  his  answer,  by  inserting  an 
BTerment,  that  the  payee  of  the  note, 
at  the  time  it  was  so  made  and  endors- 
ed, was  a  married  woman.  The  refusal 
of  a  Judge  to  permit  such  an  amend- 
ment^ if  he  has  power  to  allow  it,  is  a 
matter  resting  in  his  discretion,  and 
eannot  be  reviewed,  on  an  exception 
to  his  decidon.  RMifn  t.  Rickard- 
son,  248 

t.  To  allow  \t,  in  soeh  a  ease,  even  if 
the  power  to  grant  it  is  unquestiona- 
ble, would  permit  a  technieal  matter 
to  be  alleged,  to  admit  pr^f  of  a 
defence  nut  meritorious  id. 


8.  Where  the  snmmons  in  an  action  is 
signed  by  the  firm  name  of  two  attor- 
neys who  are  in  parternsbip,  and  the 
complaint  is  served  with  the  summons* 
flgoed  with  the  individual  name  of  one 
of  such  attorneys  only,  and  all  subse* 
quent  notices  and  papers  in  the  action 
are  signed  by  such  individual  name  of 
the  attorney  last  named,  the  Court  has 
the  power  after  judgment  to  amend  the 
summons  by  snbstituting  the  individual 
nsme  of  the  attorney  for  such  firm 
name.    SluyUr  v.  Smith,  678 

4.  Where  it  becomes  necessary  to  amend 
a  judgment,  and  the  judgment  record 
in  the  partieular  above  mentioned,  and 
also  by  striking  out  an  award  of  costs 
erroneously  directed,  it  is  not  proper 
to  make  an  actual  obliteration  of  the 
record,  or  an  erasure  of  such  parts 
thereof  as  are  deemed  erroneous  or  in- 
tended to  be  amended.  It  should  be 
done  by  entering  an  order  of  amend- 
ment in  the  proper  order  book  kept  by 
the  clerk,  and  appending  a  copy  thereof 
to  the  judgment  record.  It  is  also 
proper  to  mark  the  passages  struck 
out  by  the  amendment  by  brackets  or 
lines  uf  distinction,  and  to  refer  by  an 
entry  in  the  margin  of  the  judgment 
to  the  order  of  amendment  by  its  date; 
or  the  iudgment»  as  amended,  may  be 
entered  at  length  if  the  party  so 
desire.  id, 

6.  Amendment  of  notice  of  appeal,  vide 
infrd  Appeal  8-12. 


2.  Appeal 

1.  When  a  party,  moving  for  a  new  trial, 
is  not  entitled  to  it,  as  a  matter  of  rights 
he  cannot,  on  an  appeal  by  him  from 
an  order  granting  it  on  terms,  procure 
its  reversal  by  reason  of  such  terms 
They  are  matters  resting  purely  in 
discretion,  and  are  not  reviewable  on 
appeal    J^ui^sr  t.  WkiU,  92 

2.  The  objection,  that  the  complaint  doea 
not  state  fitcts  sufficient  to  constitute  a 
cause  of  action,  can  be  taken  on  an 
appeal  from  the  judgment,  altbouffh  it 
was  not  taken  at  tiie  trial;  and  al- 
though the  allegations  of  a  demand  of 
payment*  and  of  the  neglect  and  refusal 
to  pay,  are  not  controverted  by  the 
answer.     CoUr,  Blunt,  116 


INDEX. 
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t.  When,  in  *n  aeton  upon  a  poliey  of 
insarance  against  Iom  or  damage  by 
fire,  the  answer  admits  a  loss,  but  not 
to  the  amount  claimed,  and  aets  np 
grounds  of  defence,  and  a  reference  is 
ordered,  **  only  to  ascertain  and  deter- 
mine the  amount  of  any  loss  sustained 
by  the  plaintiff,  for  the  recovery  of 
which  such  action  is  brought,"  and 
saoh  referee  executes  the  order  and 
reports  the  amount  of  such  Iom,  and, 
on  a  subsequent  trial  of  the  action,  his 
report  is  read  in  evidence  without 
objection,  and  a  verdict  passes  for  the 
plaintiff ;  the  defendant,  on  an  appeal 
urom  the  judgment,  cannot  review  the 
accuracy  of  the  referee's  decision,  as  to 
the  amount  of  such  loss,  nor  in  respect 
to  the  admission  or  rejection  of  evi- 
dence, on  the  proceedings  before  him, 
as  such  referee.  Mien  r,  RutgtrB^  Fir% 
Int.  Co,  482 

4.  It  seems  that  the  report  might  have 
been  excepted  to,  and  reviewed  on  a 
special  motion. 

(Bule  82,  of  the  Rules  adopted  in 
August,  1868,  prescribes  the  mode  of 
reviewing  such  a  report) 

ft.  Where  costs  are  allowed  to  the  plain- 
tiff on  an  adjustment  by  the  clerk  to 
which  he  has  no  legal  rigbt,  and  wliich 
the  defendant  cannot  be  required  to 
pay  without  a  violation  of  the  statute, 
and  the  Court  at  Special  Term  deny  a 
motion  to  correct  the  adjustment,  an 
appeal  lies  to  the  General  Term. 
BlujfUr  V.  amith,  6*78 


A.  An  appeal  from  a  judgment  does  not 
bring  under  review  an  order  denying 
a  motion  for  a  new  trial  On  the  ap- 
peal from  the  judgment  entered  upon 
a  verdict,  only  the  questions  of  law 
arising  upon  the  record  or  the  excep- 
tions can  DC  considered.  Those  grounds 
which  are  peculiar  to  motion  for  a  new 
trial, — such  as  excessiveness  of  dam- 
ages, verdict  contrary  to  evidence, 
misconduct  of  juror,  newly  discovered 
evidence  and  the  like,— can  only  be 
considered  in  the  General  Term  on  an 
appeal  from  an  order  grantioff  ur  re- 
fusiDg  a  new  trial.  Fry  v.  Befnnstf 
684.      (Vide  16  How.  Pr.  R.  886-401 

*l.  Two  appeals  are  neceiaary  when  the 


losing  party  desires  to  urge  both 
grounds  in  the  General  Term,  though 
it  may  not  be  irregular  to  include  both 
appeajB  in  one  notice.  id 

8.  To  allow  an  alteration  or  amendment 
of  a  notice  of  appeal  from  the  judg- 
ment, so  that  it  may  embrace  also  an 
appeal  from  an  order  denying  a  new 
trial,  would  be  authorizing  an  appeal 
where  none  has  been  taken.  This  can 
no  more  be  done,  than  a  new  and 
separate  notice  can  be  permitted ;  and 
this  cannot  be  done,  although  the  party 
appealing  intended,  in  g<^  faith,  to 
appeal  from,  and  review  the  order  de- 
nying a  new  trial;  nor,  although  he 
and  his  attorney,  in  eood  fsith,  believ- 

I  ed,  that  the  appeal  which  he  had 
taken  from  the  judgment,  would  bring 
that  order  under  review,  and  was  the 
only  appeal  necessary.  id^ 


9.  The  Court  have  no  power  to  extend 
the  time  within  whicn  an  appeal  may 
betaken.  (§832.)  (Hoivmam,  J.,  dis- 
sented.) id. 

10.  The  Court  are  not  authorized  to  do 
indirectly,  under  color  of  amending 
the  notice  of  appeal,  what  they  may 
not  do  directly,  by  authoring  a  new 
notice  of  appeal.  id, 

11.  A  notice  of  appeal,  if  there  be  par- 
ticular defects  therein,  which  do  not 
destroy  its  substantial  character,  may 
be  aoc^ended.  t& 

12.  But  where  a  notice  of  appeal  from  a 
judgment  has  been  given,  in  all  re- 
spects perfect,  and  containing  nothing 
more,  the  Court  may  not  alloar  an 
amendment,  so  as  to  make  the  appeal 
also  an  appeal  from  an  order  denying 
a  new  trial,  after  the  time  for  appealing 
from  such  an  order  has  expired.  (§174. ) 

a, 

18.  The  mere  fact,  that  the  respondent, 
on  an  appeal  from  a  judgment^  sppeara 
and  argues  some  points,  which  proper- 
ly belong  to  a  motion  for  a  new  trial,— 
and  which  an  appeal  from  a  judgment 
does  not  bring  under  consideration,— 
does  not  waive  a  notice  of  appeal  from 
the  order  denying  a  new  trial;  nor 
does  such  an  appearance  give  the 
General  Term  jurisdiction  to  reverse 
such  order.  id. 
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14.  Seetion  8S2  orth^Codereatttretthat 
appeali  to  the  QeD«nil  T^rm  "be 
taken  within  thirty  days  after  written 
notice  of  the  jadgment  or  order  shall 
have  been  given  to  the  party  appeal- 

thereupon,  that  nnlew  after  the 
order  ia  mad**,  or  jadgment  rendered 
and  entered,— or  filed  and  conttmotive- 
Iv  entered,  so  as  to  become  a  part  of 
tne  record  or  minutes  of  the  Court, — 
the  party  has  some  writUn  noiiJSeation 
therto/  by  aetofthe  prevailing  pmiy  cr 
Mia  aUomey,  his  time  to  appeal  con- 
tinues withoutt  limitation,  f^  v. 
BetmtU,  684.  (Vide  16  How.  Pr.  R. 
402;  7  Abbott  Pr.  JEL  862.) 

16.  The  party  may  acquire  knowledge 
of  the  order  or  jadgment;  he  may  ex- 
amine it  on  the  files  of  the  Coart  or  on 
its  records;  or  may  procure  a  copy  of 
it  from  the  clerk.  And  for  many  pur- 
poses, this  or  an  V  actual  knowledge  of 
the  order  or  judgment  will  be  noUee ; 
bat,  as  a  IvHttatum  of  ths  Hmt  to  appeal, 
knowledge  so  acquired  will  be  wholly 
inoperative.  ml 

16.  The  Court  do  not  decide  that  an  ex- 
ecution issued  upon  the  judgment,  ex- 
hibited to  the  party  and  levied,  or  a 
copy  of  the  order  or  judgment  certified 
by  the  clerk  and  served  without  far- 
ther authentication,  woald  not  be  a 
■officient  notice.  id. 

Vide  Title  Afpkai^  anie. 


6.  Aueumeni 

Of  damages  against  one  of  two  joint 
debtorsi  678 

4.  CoeU. 

1,  When  a  defendant^  before  answering, 
serves  an  offer  that  the  pUintiffs  may 
take  judgment,  for  a  sam  named,  with 
oosts,  which  offer  is  not  accepted,  and 
■absequently  puts  in  an  answer  which 
not  only  controverts  the  amoant  due, 
npon  the  plaintiff's  cause  of  action, 
but  sets  up  a  counter-claim,  and  the 
plaintiffs  recover  the  precise  sum  off- 
ered and  a  judgment  that  the  defend- 
ant is  entitled  to  nothing  upon  his 
counterclaim,  they  recover  a  more 
fsvorable  judjg^ment  than  that  offered. 


and  the  defendant  ia  not  entitled  td 
costs,  as  a  matter  of  right,  from  the 
time  of  each  offer.    JFUldim^  y.  MUU, 

489 

Yide  PkacncB,  2.    Appeal  6. 


1.  The  maker  of  a  note  given  to  a  bank, 
when  sued  by  a  receiver  of  its  pro- 
perty and  effects,  cannot  enforce,  as  a 
counterclaim  against  the  note,  a  de- 
mand against  the  bank  not  due,  either 
when  the  note  matured,  or  the  receiver 
was  appointed.  United  StaUe  Tnai 
Co.  V.  Harris,  76 

2.  A  defendant  is  not  at  liberty  to  giye 
evidence,  on  the  trial;  of  itenu  of  set- 
off, or  counter-claim,  when  no  sodi 
defence  is  alleged  in  bis  answer.  An 
averment,  that,  since  the  settlement^ 
which  the  complaint  seeks  toavud,  to 
the  end,  that  an  accounting  may  be 
had,  the  defendant  **  has  discovered 
a  large  amoant  of  indebtedness  (from 
the  other  party  to  such  settlement)  to 
him,  of  which  he  was  then  ignorant,* 
not  specifying  of  what  it  consists^  or 
how  it  arose,  is  not  such  a  specification 
of  a  coanter-claim,  or  set-off,  as  will 
make  evidence  of  it  admissible. 
8hMon  V.  Wood,  267 

8.  In  an  action,  in  the  nature  of  IVoyer, 
brought  to  recover  the  value  of  notes 
or  bills  of  exchange  from  a  defendant 
who  claims  title  thereto  through  the 
plaintiff's  endorsement,  where  the 
plaintiff  sets  ont  the  title  under  which 
the  defendant  claims  and  seeks  to 
recover  such  value,  by  impeaching 
that  tide,  the  defendant  may  wet  np 
and  affirm  his  own  title,  aver  demand 
of  payment,  refosal,  protest,  and  notice 
to  the  plainUff  of  non-payment ;  and 
demand  by  way  of  counter-claim,  a 
judgment  against  the  plaintiff,  as  in- 
dorser  of  such  notes  or  billsw  Xenia 
Branch  Bank  r.  Lee,  694 

4.  Such  a  counteiMslaim  is  proper,  both 
as  "arimng  out  <^  the  transaction, 
which  is  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim ;" 
and  also,  as  a  cause  of  action,  "  con- 
nected "t^th  the  sabject  of  the  action.* 

id. 
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S.  Hie  definitloiis  of  %  eoanter-claim,  in 
§  160  of  the  Code,  coneldered;  and 
uie  extension  of  the  riffht  beyond 
daims  formerly  set  np,  nnder  the  n*me 
of  reoonpment^  also  noticed.  id. 


Tide 


8. 


A.  Jk/auii  of  <me  of  two  Joint  Debtort, 

Damages  when  and  where  assessed. 

^  678 

1,  J>ctpofi<tofi-— J/b<um  to  Supprui, 
Vide  Dnposmom,  ft. 

8.  Diteovery, 
Vide  Tris  Disooyxbt  of  Boon  ahd 


9.  JBxeepHoHg. 
Vide  Taut  EzciraoiiB. 


10.  Hearing  at  Oeiurol  Ttrnt, 

1.  The  General  Term  has  no  right,  of 
itself,  to  dedace  fitots  from  evidence, 
in  order  to  fonnd  a  judgment  Brower 
▼.  Ormr,  8Kff.  865 

2.  The  amendment,  in  1867,  of  the  888d 
section  of  the  code,  has  not  raried  this 
rnle,  or  established  another,  in  relation 
to  proceedings  that  may  be  had  at  the 
trial,  or  in  relation  to  the  powers  and 
daties  of  the  Court  at  General  Term. 

id. 
Vide  Trial  An>  Vxanior,  4. 


11.  Ineomiitent  AlUgatumt. 
Vide  Plbadings»  l^Answer. 

12.  InjuncUon, 

\lde  lAifnLORD  AKD  TnTAin;  0,  6. 
Pasty  Walu 
Sabbats. 

Trade  Mabxb,  1-6. 
Usury. 


18.  iToetoM. 

1.  niat  complaint  does  not  state  fitcts, 
snfficient  to  constitute  a  cause  of  ac- 
tion, cannot,  in  general,  be  objected, 
on  a  motion.  690 

2.  Motion  to  make  definite  and  certain. 

678 

8.  Motion  to  substitute  another  plaintiff 
on  transfer  of  interest  690 


14^  Nonrntitm 
'  Vide  Slander,  4,  6. 

16.  Notice  of  AppmL 

Amendment  thereot^AppiAL,  8-12. 
Waiver  thereolr-*AEPBAL»  18. 

Vide  Appeal,  14-16 

16.  0/fer. 

To  allow  judgment  to  be  taken. 
Vide  CoBTB,  1. 

17.  PwrtieB, 

« 

1.  The  objection  that  there  is  a  defect 
of  parties,  must  be  taken  by  demurrer, 
if  the  defect  appear  on  the  face  of  the 
complaint  If  it  do  not  so  appear,  it 
must  be  taken  by  answer,  or  it  is 
waiTcd,  and  cannot  be  started  on  an 
appeal  from  the  judgment  Although 
all  persons,  who  might  properly  be, 
have  not  been  made  '^rties,  and  that 
appears  at  the  trial,  the  Court  may 
decide  the  controversy  between  those 
before  it»  when  it  can  do  so  without 
prejudice  to  the  rights  of  others^  or  by 
saving  their  rights.  The  mere  fkct, 
that  the  rights  of  a  defendant,  who 
has  not  taken  the  objection  hv  de- 
murrer, may  be  prejudiced,  fs  no 
ground  for  revernng  a  judgment  upon 
that  objection  being  first  taken  on  lin 
appeal  from  the  judgment 

Held,  on  the  facts  of  this  case,  that  the 
defendant  could  not  be  prejudiced  by 
having  the  action  determined  on  its 
merits,  without  other  persons  being 
madepartiea    Sheldon  y.  Wood,   267 
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X  A  written  Snatnunent^  wherobv  the 
defendant  promised  "  to  pay  to  Y.  C, 
u  exeeutiv6  agent  of  the  company — 
Bareau,  G.,  O.  db  Co. — the  snm  of 
95000,"  U  legaUv  payable  to  the  00m- 
pany  represented  DV  Y.  C,  and  not  to 
V.  C.,  the  agent  Chiuideramt  t.  Bru- 
bane,  471 

8.  Under  the  providona  of  a  statute, 
which  requires  that  all  actions  shall  be 
brought  in  the  name  of  the  real  party 
in  interest,  V.  C,  the  agent,  cannot 
maintain  an  action  in  his  own  name, 
upon  such  an  instrument,  to  recover 
the  BUQi  agreed  to  be  paid.  id, 

4b  The  proviso  in  such  statute  which  au- 
tborixea  the  trustee  of  an  express 
trust  to  sue  in  his  own  name,  and  de- 
fines such  trustee  as  one  "  with  whom 
or  in  whose  name  a  contract  Is  made 
for  the  benefit  of  another,"  does  not 
enable  Y.  C.  to  sue  in  his  own  name 
upon  such  an  instrument  The  con- 
tract, in  such  case,  is  not,  in  a  legal 
sense,  made  in  the  name  of  Y.  C,  nor 
with  hint  id, 

5.  The  consideration  of  such  promise, 
beins;  stated  in  the  instrument  in  these 
words:  "for  which  I  am  to  receive 
atock  of  the  said  company,  to  the 
amount  of  95000,"  indicates  that  the 
company  is  the  real  party  to  the  con- 
tract, entitled  to  receive  the  money, 
and  by  whom  the  stock  is  to  be  de- 
livered, id 

6.  If,  upon  the  face  of  the  note,  it  were 
deemed  doubtful  whether  the  contract 
was  with  Y.  C.  personally,  and  tbe 
words  describing  him  as  executive 
agent  were  not  conclusive  to  the  con- 
trary; fverments  in  the  complaint 
that  the  .company — Bureau,  G.,  G.  A 
Co. — \»  a  corporation ;  that  Y.  C.  was^ 
in  making  the  contract,  acting  as  the 
agents  and  as  such  was  authorised  to 
receiye  subscriptions  to  the  stock  of 
the  corporation ;  and  that  the  defend- 
ant authorized  him  to  aubscribe  the 
name  of  the  defendant  in  the  com- 
pany's books^  as  an  original  subscriber ; 
and  that  the  defendant  executed  the 
instrument  for  the  pajrment  of  the  sum 
named  for  the  shares  so  taken  by  the 
defendant  la  said  company ;  show,  con- 
clusively, that  the  contract  was  made 
by  the  defendant  with  the  company, 


and  that  the  defendant's  pronusa 
pay,  is»  legally,  a  promiM  to  the 
pany,  which  alone  is  interested  there- 
in. For  this  reason,  therefore,  also,  tift« 
agent  Y.  C.  cannot  maintain  th«  na- 
tion, id, 

Yide  SuMRnmoN,  infra,  19. 


Ift.  Severance. 

1.  The  right  of  the  plaintiff  to  serer  Us 
action,  and  take  judgment  against  one 
of  two  defendants  severally  tiable,  and 
the  construction  of  §§  186,  246,  and 
274  of  the  Code  eomsLdered.  Biw^Ur 
T.  Smith,  678 


19.  Sybstitutian  ef  Party. 

1.  When,  pending  an  action,  the  whole 
interest  of  the  plaintiff  in  the  cause  ol 
action  has  been  transferred  to  a  third 
person,  the  Court,  on  the  application 
of  such  third  person,  may  allow  liim 
to  be  substituted  as  plaintiC  Bmmie 
T.  Maker,  690 


2.  Although  the  original  plaintiff 
recdver  of  a  bank,  and  his  appoint- 
ment aa  receiver  is  put  in  issue  by  the 
defendant's  answer,  the  Court,  on  a 
motion  to  substitute,  as  plaintiff,  a  per- 
son to  whom  the  receiver's  inUa^est 
has  been  transferred,  will  not  investi- 
gate and  determine  such  issue,  though 
required  to  do  so  by  the  defendants^ 
counseL  Such  an  issue  can  only  be 
tried  and  determined  on  the  trial  of 
the  action.  id. 


20.  Summone. 

Amendment  thereof  after  judgment 

p.  678 


21.  TVanefer  of  Intereet  of  FiainHfr. 

p.  69a 

22.  THal  and  Verdict 

1.  When  the  jury,  in  an  action  for  the 
recovery  or  money,  in  addition  to  an- 
awerinff  special  questions  submitted  to 
them  by  the  Court,  find  a  general 
verdict  for  the  defendant^  and   the 


ii 


\ 


L 
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GoQrt  at  tb«  trial  directs  the  questions 
of  law  aridog  on  the  trial  to  be  first 
heard  at  the  General  Term,  and  judg- 
ment to  be  there  applied  for  in  the 
first  instance,  the  plaintiff  cannot  hare 
a  judgment,  unless  the  &ets  specially 
found  are  inconnstent  with  the  general 
Terdict^  and  entitle  him  to  such  judg- 
ment      UtUUd  8taie9    Tnut   Co.    t. 

2.  And  though  the  Courts  in  charing 
the  jury,  instructs  them,  in  addition  to 
answering  the  special  questions,  to 
find  a  general  Tcraiot  for  the  plainHfft 
yet,  if  they  find  a  general  verdict  lor 
the  defenaamt,  and  the  Court  there- 
upon, against  the  objection  and  excep- 
tion of  the  defendant,  directs  such 
general  verdict  for  the  defendant  to  be 
changed  to  a  general  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the 
Court  at  Oeneral  Term,  on  the  idea  or 
assumption  that  the  general  verdict, 
as  the  jury  gave  it,  is  inconsistent  with 
the  finding  upon  the  questions  sub- 
mitted, the  Court  at  General  Term, 
must  givo'such  judgment  as  ought  to 
have  been  given,  if  the  general  verdict, 
actually  rendered,  li^d  not  been 
changed  by  the  order  of  the  Court 
The  Court,  at  the  trial,  has  no  power 
to  order  a  verdict  for  one  party  to  be 
changed  to  a  verdict  in  favor  of  the 
other  party,  on  any  such  ground,    id, 

8.  It  is  within  the  discretion  of  the 
Court,  after  the  evidence  is  stated  to 
be  closed,  to  open  the  case,  and  permit 
further  evidence  to  be  given.  ^wrg§r 
V.  WhiU,  92 


4.  A  verdict  should  not  be  taken  at  the 
trial,  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  whole 
evidence,  with  a  view  to  its  decision 
of  dbpnted  questions  of  fact  But 
when  that  is  done,  and  the  Court  at 
General  Term,  at  the  instance  of  coun- 
sel, hear  the  case  on  its  merits,  they 
will  disregard  the  objection  that  a 
particular  and  material  fkot  is  unprov- 
ed, when  such  objection  was  not  taken 
at  the  trial,  and  some  evidence  in  sup- 
port of  it  was  given,  and  the  whole 
proceedings  tend  to  show  that  it  was 
understood  at  the  trial  that  no  such 
objection  was  relied  on.  PorUr  v. 
Jjohaeh,  188 


6.  It  Is  discretionary  with  the  Courts  or 
referees,  to  permit  a  witness  to  be  re- 
examined after  he  has  left  the  stand. 
Sheldon  Y,  Wood,  267 

6.  It  is  irregular  to  take  a  verdict  sub- 
ject to  the  opinion  of  the  Court  at 
General  Term,  when  there  are  fiftcts  to 
be  settled  upon  contradietoir  or 
doubtful  testimony.  Brouer  v.  Oraer, 
Sheriff,  866 

Vide  N»w  TauL,  1. 

PxAonoa,  I.— >Amendment,  1-2, 
*'       10. — ^Hearing  at  Gen- 
eral Term. 
Sluhdze,  4-6. 


ntlNCIPAL  AND  AGENT. 

1.  See  New  York,  City  of— Corporatioa 

ofilcers.  Brady  v.  j^  Mayor,  dte,  178 

2.  The  plaintiff  was  the  owner  of  a  pro- 
missory note  made  by  third  persons, 
and  employed  a  broker  to  sell  it  for 
him.  The  latter  employed  another 
person,  as  his  agent,  to  effect  the  sale. 
The  defendant  agreed  with  such  agent 
to  buy  the  note,  if  another  note  of  the 
same  makers,  fidling  due  on  the  13th 
of  October,  owned  by  the  defendant, 
and  payable  at  a  bank  in  Brooklyn, 
was  paid.  This  negotiation  was  had 
in  the  City  of  New  York.  On  the 
14th  of  October,  such  agent  poutively 
represented  that  the  note  had  been 
paid,  which  was  untrue.  On  this  re- 
presentation, a  check  was  given  for 
the  note,  payment  of  which  was 
stopped,  ana  which  is  now  sued  upon. 
It  was  drawn  to  and  endorsed  by  such 
agent,  and  by  him  delivered  to  tha 
broker,  and  by  the  latter  to  4he  plain- 
tifit 

Held,  that  the  false  representation  of 
the  agent  of  the  broker  was  of  tha 
same  effect  as  if  made  by  the  broker 
himself,  and  that  the  plaintiff  could 
not  acquire  a  title  to  a  security  for 
money,  so  obtained.  £lwell  v.  (^am- 
berlatn,  280 

8.  Held,  that  whether  the  agent  did  or 
did  not  know  that  the  other  note  was 
not  paid,  was  immaterial  id. 

4.  In  judgment  of  law,  tha  acti^f  a  mara 
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agent,  (not  shown  to  b*TO  uit  interest 
in  the  subject,)  done  aTOwedly  for  the 
prioclpel,  end  on  his  behalf,  and  by 
nis  authority,  are  the  acts  of  the  prin- 
cipal only;  and  contracts  made  with 
the  agent»  in  such  representative  capa- 
city, are  contracts  with  the  principal, 
and  not  with  the  agent  Cmrndtrant 
Y.  Bruhant,  471 

fi.  In  such  ease,  the  agent  is  not  person- 
ally liable  upon  the  contracts,  and  he 
cannot  maintain  an  action  thereon  in 
his  own  name.  id. 

Vide  ADonoMxna,  1-4. 

LaNDLOBD  Aim  TkNAMT,  7-11. 


PRIVILEGED  COMMUinGATION. 
Vide  Slamdb,  1-4. 

PR0MIS80BT  N0T£9L 

Vide  BiLia  or  EzoHANan  JlNd  Pno- 
mssoKT  None. 

PROTEST. 

Vide  Biua  or  Ezohimob  amd  Pno- 
MUBoaT  Nom,  8,  4,  5. 


RAILROAD  COMPANIES. 

liability  to  passengers  standing  on  the 
platforms  of  their  eara.  HiggUu  t. 
AT.  r.  Qind  HarUm  JiaUroad  C<k,      1S2 

Vide  VmauamKCE,  1-14. 


RATinCATIOIC 

Of  a  Toid  contract    Vide  JSradjf  r.  The 
Mayor f  dte.,  17 S 


RECEIVSR. 
Title  to  mott^a  on  deposit  in  bank. 


Vide  Dbiob  ahd  Oaamom,  1»  9^  t, 
PKAionaB-4]loanter«lidni,  L 


BBCOBD. 
How  to  amend. 

Vide  PKAono^  1 — Amendment,  4 


RESCINDING. 
Purchase  of  ehatteliy  etc.,  by 


358 


REFERENCE  AND  RKFKRKRS. 

1.  When  the  deduons  of  referees  on 
questions  of  law  are  correct  and  their 
conclusions  of  &ot  are  so  supported  by 
the  evidence,  that  the  Court  is  not  at 
liberty  to  set  aside  their  report  *■  be- 
ing contrary  to  evidence,  there  is 
nothing  on  which  to  base  the  propon- 
tion  that  the  report  should  be  set 
a«de,  on  account  of  their  undue  bias 
and  partiality,  when  no  eztrinnc  fiicts 
are  shown,  or  alleged,  which  would 
warrant  even  a  suspicion  of  sach  baas 
or  partiality.    ShMim  y.  Wood,    267 

Vide  Fraud. 

PxAoncB,  2 — Appeal,  g,  4. 


RIGHT  OP  WAY. 

J.  R  was  the  owner  of  seyeral  contigu- 
ous lots,  fronting  on  a  public  street 
running  to  the  comer  formed  thereby 
with  an  intersecting  street  and,  also, 
of  the  contiguous  lota  in  the  rear,  front- 
ing on  the  cross  street;  and  for  40 
years  prior  to  his  death,  he  had  used 
an  alley- way,  running  from  soch  cross 
street  elong  the  rear  of  the  first- 
named  lots,  as  a  means  of  access  and 
egress  from  and  to  the  rear  of  soch 
lots,  upon  the  rear  of  one  of  which 
was  a  small  house,  let  from  time  to 
time,  to  various  tenants^  who  used  the 
alley-way. 

After  the  death  of  J.  B.  the  premises 
continued  to  be  so  used  for  several 
years,  and  one  of  the  lota  was  leased, 
by  the  heirs»  for  five  years,  and  was 
described  In  the  lease,  as  bounded 
northerly,  in  the  rear,  by  an  alley  for 
the  use  of  this  lot  in  common  with 
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the  lot  adjoining.  This  lease,  by  as- 
dgoment,  came  to  the  plaintiff.  After- 
wards, duiiDg  the  term  of  the  lease, 
partition  was  volantarily  made  by  such 
neirs,  and  in  conveying  the  said  lot  to 
the  one  to  whom  it  was  allotted,  it  was 
described  in  the  deed,  as  "  running  to 
the  southerly  side  of  the  alley-way, 
and  thence  southeasterly,  along  the 
said  alley-way,  21  feet  10  inches,"  and 
it  was  conveyed,  "together  with  all 
and  singular  the  appurtenances,^  etc 
The  lot  was  thereafter,  before  the  ex- 
piration of  the  lease,  conveyed  in  the 
same  terms  by  such  grantee,  to  the 
plaintiff,  the  tenant  in  possesion,     id 

After  the  expiration  of  the  lease,  the  de- 
fendant, a  grantee  of  other  of  the 
heirs,  closed  the  alley  by  an  erection 
on  the  line  of  the  cross  street 

Jleldf  in  an  action  to  compel  the  removal 
of  the  obstruction,  and  for  damages, 

1.  No  easement  was  created,  during  the 
-  life  of  J.  &,  which  would  pass  to  the 

grantee  of  one  of  the  lots*  by  mere 
force  of  the  word  "  appurtenances"  in 
the  deed  from  the  heirs-at-law,  so  as  to 
give  such  grantee  a  right  to  use  the 
alley-way.  No  one  can  be  said  to 
have  an  easement  in  his  own  land, 
and  no  right  of  way  could  exist,  as 
such,  so  long  as  the  title  to  the  alley 
and  the  contiguous  lots  was  vested  in 
fee  in  the  same  person.  Buitemeier  v. 
Albro,  646 

2.  The  conveyance  made  on  the  partition 
of  the  lots,  describing  one  of  them  as 
running  to  the  alley,  and  running 
along  the  alley,  in  connection  with 
the  actual  use  of  such  alley  at  that 
time,  and  for  many  years  before,  as  a 
WAV  of  ingress  ana  egress  from  and  to 
such  lot,  are  sufficient  to  show  an  in- 
tent to  create  the  easement,  and  to 
confer  the  right  of  way  on  the  grantee, 
who  thereby  acquires  an  easement  in 
the  alley,  which,  in  turn,  passes  to  his 
grantee.  id, 

8.  Where  a  lot  is  conveyed  whjch  has  a 
front  bounding  on  a  public  street,  the 
grantee  does  not  take  "  a  right  of  way 
by  necessity,"  through  an  alley  lying 
at  the  rear  of  the  lot  although  there 
be  on  such  rear  a  dwelling  house,  and 
the  grantor  has,  for  forty  years,  used 
the  alley  as  a  way  of  ineress  and 
egress  for  his  tenants  in  such  house.  tdL 
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An  injunction  will  be  granted  to  restrain 
the  breach  of  a  covenant,  by  a  ten- 
ant, not  to  use  the  demised  premises  in 
violation  of  the  SSabbath.  Dodge  v. 
Lambert,  570 


1.  Theplaintlfis  offered  to  sell  the  bal- 
ance of  their  stock  of  cutlery  to  the 
defendants,  and  exhibited  a  list  or 
invoice  thereof,  with  the  prices,  which 
list  was  represented  to  contain  an  ap- 
proximation to  the  nses,  quantities 
and  qualities  of  such  cutlery ;  and  the 
defendants  agreed  to  buy  the  same,  on 
a  credit  of  eight  months,  at  a  deduc- 
tion of  fifty  per  cent,  ftom  the  Ust 
pricea 

The  cutlery  was,  soon  thereafter,  all 
delivered  to  and  accepted  by  the 
defendantSL  There  was  delivered  with 
the  cutlery  a  complete  invoice  of  it, 
containing  the  actual  descriptions, 
dzes,  quantities,  qualities,  and  list 
prices  of  the  same.  The  defendants 
were  requested  to  examine  the  cutlery, 
and  if  any  thing  was  wrong,  to  inform 
the  plaintiffs  immediately.  During  the 
stipulated  term  of  credit,  the  defend- 
ants made  no  objection  to  the  cutlery. 
They  sold  and  disposed  of  it 

JBeld,  that  there  being  neither  fraud 
nor  warranty,  the  defendants  were 
liable  to  pay  fifty  per  cent  of  the 
prices  stated  on  the  invoice'  delivered 
with  the  cutlery,  although  the  latter 
invoice  Taried  in  some  particulars,  as 
to  the  quantity  and  quality  of  portions 
of  the  cutlery,  from  that  exhibited  at 
the  time  of  the  agreement  to  purchase. 
The  Eagle  Works  ▼.  Churehill        166 

Vide  AccnoNXRBS,  1-4. 

Infant  (may  rescind),  1-6. 
Prinoipal  and  Agknt,  1-3. 
Spscino  Pkbformancb,  1,  6. 
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SEPARATE  STATE. 
Tide  MiBBTKn  Womam,  p.  92 

SimLEMENT 

Of  aeeoanU  opened  on  tbe  ground  of 
fraud,  pL  267 

Tide  AonoN,  9,  la 

SHIPS  Aia>  YESSEia 
Vide  V] 


SLANDEB. 

1.  A  landlord  has  ancli  an  interest  in 
knowing  the  character  and  repntation 
of  his  tenant*,  that  words  spoken  to 
him  by  a  third  person  in  answer  to 
inquiries  made  respecting  the  charac- 
ter of  a  tenant,  are,  in  their  nature, 
privileged;  and  if  the  words  are 
spoken  without  malice,    such    third 

Ssrson  is  fully  protected.    lAddU  ▼. 
odgu,  687 

2.  The  burthen  of  proving  actual  malice 
in  the  speaking,  when  the  words  are 
spoken  on  an  occarion  which  creates 
tne  privilege,  is  upon  the  pUuntiif. 

id. 

ft.  Hie  language  employed  by  the  de- 
fendant may  be  such  as  to  warrant 
the  inference  of  malice,  without 
other  proof;  and  if  the  Court  can 
see  that  such  an  inference  may  reason- 
ably be  drawn  from  the  words  alone — 
as  where  they  are  such  as  to  indicate 
passion,  ill-will,  or  a  disposition  to 
incite  hostility,  or  are  vituperative 
beyond  what  the  occauon  seems  to 
require — ^the  question  of  malice  should 
be  submitted  to  the  jury;  although, 
if  not  maliciously  spoken,  the  speaking 
was  privileged.  id. 


4.  But,  on  the  other  hand,  if  the  Court 
can  see  tliat  the  language  used  will 
warrant  no  such  inference,  and  there 
be  no  other  proof  of  malice,  it  is  the 
duty  of  the  Court  to  order  a  nonsuit^  1 4.  The  purchaser  is  not  entitled  (as  he 


or  a  dismissal  of  the  plaintaff*s  com- 
plaint t^ 

The  question  of  malice  in  a  commnni- 
cation,  written  or  spoken  on  a  privi- 
leged occasion,  stands  in  this  respect, 
on  the  trial  of  an  action  of  slander, 
etc,  like  any  other  question  of  &ct  in 
any  other  action.  It  is  to  be  submit- 
tea  to  the  jury,  if  the  evidence  be  soch 
as  would  sustain  a  verdict  for  the 
j^intiff,  and  not  otherwise.  s^ 


SPECIFIC  PERFORMAKCE. 

L  In  an  action  by  vendors,  to  compd  the 
specific  performance  of  a  contract  for 
tne  purchase  of  real  estate,  the  relief 
asked  will  be  granted,  even  though 
there  be  a  bare  possibility,  that  the 
title  may  be  aflTected  by  existing  causes; 
which  may  be  subsequently  devdoped, 
provided  the  highest  evidenee  of  which 
the  nature  of  the  case  admits,  and 
amounting  to  a  moral  certainty,  be 
given,  that  no  such  causes  exist,. 
Sehtmurhom  v.  Niblo,  161 

2.  Thus,  when  the  title  of  the  vendors  is 
that  of  sole  heirs-at-law  of  a  penon 
dying  on  the  16th  of  December,  1865, 
and  their  contract  to  sell  was  made  in 
February,  1866,  and  tbe  action  was 
tried  in  January,  1867,  and  after 
thorough  search,  no  will  of  tlie  deceas- 
ed had  been  found,  up  to  the  time  of 
the  trial,  and  he  died  leaving  personal 
estate,  worth  over  $10,000,  and  his 
debts  and  the  demands  a^inst  his 
estate,  so  far  as  ascertained,  do  not 
exceed  $600,  the  posnbility  of  discov- 
ering a  will,  or  that  other  debts  and 
demands  may  be  presented  to  his  ad- 
ministrator, are  not  sufficient  to  de- 
prive the  vendors  of  the  right  to  a 
judgment  for  a  specific  performance. 

id. 

S.  Where  a  vendor  of  the  unexpired  term 
of  a  lease  improperly  refuses  to  per- 
form the  contract  of  sale,  and  deliver 
possession,  compensation  should  be 
made  to  the  purchaser,  for  the  depre- 
ciationn  in  the  value  of  the  term,  by 
reason  of  the  lapse  of  time  during  the 
litigaUoin.    Hadfordy,  Wilwn,      2S7 
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night,  p«iliap%  haTO  been  in  an  action 
for  damages  upon  a  special  oase)  to 
have  any  allowance,  because  material 
improvements  contemplated  by  him  at 
Uie  making  of  the  contract,  were  pre- 
vented, id, 

6.  The  amount  to  be  allowed  to  him,  is 
to  be  adjusted  upon  the  basis  of 
placing  him  in  the  same  position  as  if 
the  contract  had  been  executed  ac- 
cording to  its  terms,  the  premises  con- 
tinuing unchanged,  though  preserved 
in  their  then  existing  state  of  repair. 

id 

6.  He  should  be  allowed  a  full  annual 
rent  for  the  premises,  deducting,  how- 
ever, all  leffal  outgoings,  such  as  taxes 
and  ground  rent ;  and  should,  also,  be 
allowed  a  sum  for  the  wear  and  tear 
of  the  buildinffs,  unless  properly  kept 
up  by  the  vendor.  td 

Held,  that  these  prlocipTes  had  been 
properly  applied  to  the  fiicts,  by  the 
judgment  at  Special  Term,  and  snch 
judgment  affirmed. 

7.  In  cases  of  this  nature,  the  role  is,  that 
a  party  to  a  contract  of  sale  of  lands, 
shall  not  be  allowed  to  profit  by  his 
own  fault,  in  not  performing  his  agree- 
ment, nor  to  eaose  a  loss  to  the  other. 

id. 

8.  Where  the  fault  la  on  the  part  of  a 
vendor,  the  Court  will,  when  justice 
requires  it,  relieve  the  purchaser  from 
the  payment  of  interest  on  his  pnr- 
chase  money.  But  in  such  case,  the 
▼endor  remains  entitled  to  the  renta 
(Per  Hoffman,  J.)  id 

9.  The  vendee  may  elect,  to  treat  the 
contract  as  really  made  at  the  time 
when  he  is  put  in  poasesnon.  In  such 
case,  he  may  be  exempted  from  paying 
interest  for  the  period  of  litigation, 
but  will  leave  the  rents  to  the  seller. 
AH  rights  will  be  adjusted  as  if  the 
contract  was  dated  attne  latter  period. 
(Id.)  id 

10.  And  in  the  ease  of  the  sale  of  an  un- 
expired leasehold,  by  the  lessee,  the 
question  will  then  be,  what,  npon  the 
basis  of  the  purchase  money  being 
the  value  at  the  date  of  the  contract, 


b  the  yalue  at  the  date  of  poaseBdon. 
(Id.)  id, 

11.  If  there  Is  a  decree  in  favor  of  the 
purchaser,  under  which  he  could  take 
possession,  and  he  omits  to  do  so,  the 
ordinary  rules  between  vendor  and 
purchaser,  of  charging  interest  on  the 
one  side,  and  rents  on  the  other,  will 
be  observed  from  the  date  of  such 
decree.  id, 

12.  The  plaintiff  would  haye  gained  by 
adopting  this  rule;  (see  statement 
upon  that  basis;)  but  he  has  elected 
to  make  his  claim  upon  the  footing  of 
his  being  owner  from  the  date  of  the 
contract    (Per  Hoffman,  J.)  id 

18.  Principles  of  allowance,  where  the 

fault  is  on  the  part  of  the  purchaser, 

'  discussed.    (Id.)  tdL 


STATUTES,  CONSTRUCTION  OP. 

1  Rev.  Stot  689.  "Of  Honied  Corpora- 
tions," gl,  sub.  8.  U.  8.  Truit  Co.  y. 
Barru,  76 

1  Rev.  Stot  740.  "  Of  Estates  in  Dow- 
er."    Wheeler  v.  MorrU,  624 

2  Rev.  Stot  898.  "  Of  taking  Deposi- 
tions de  bene  eMte."    Sheldon  y.  Wood, 

267 
2  Rev.  Stot  898.    "Of  Proceedings  to 
Perpetuate  Testimony."  td 

2  Rev.  Stot  491.  §  18.  "Dower  E^ 
tote  subject  to  Taxesw"  Oraham  y. 
Duniffan,  616 

2  Rev.  Stot  498.  "  For  the  Collection 
of  Demands  against  Ships  and  Vessels, 
Cflwrk  y.  Thorp,  680 

Vide  Pliadixgs,  2. — Complaint,  4-7. 
Vessels,  7-10. 
Laws  of  1821,  p.  148 ;  Laws  of  1848,  p. 
826.    Apportionment  of  Taxea.     Ofih 
ham  v.  jfunigan,  616 

Vide  Taxbs,  1-6. 
Laws  of  1880,  oh.  179,  p.  208.     Concern- 
ing **  Factors  and  Agento"    JBonito  y. 
Moequera,  401 

Laws  of  1860,  ch.  140,  g  46.    Passen- 
gers on  Platforms  of  Cars.     Higgine  y. 
N.  r,  diHarUm  Railroad  Oo.,        182 
Laws  of  1866,  ch.  6.    On  Excavations  in 
New  York,  etc,  Shenoood  y.  Seaman, 

127 
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STATUTE  OF  FRAUDS 
Vide  Fbaudb,  BEATon  or. 


OTOCK. 

PnreliaM  bj  Bank  of  ita  own  Stoek, 

p.  75. 


SUNKEN  YEStSEL. 
Yide  AcnoH  1,  %  8,  and  4. 


TAXES. 

1.  Where  certain  apartments  in  a  dwell- 
Ing-honse,  in  the  City  of  New  York, 
•re  assigned  to  a  widow  on  an  asngn- 
ment  of  dower  in  her  husband's  real 
estate,  and  the  residue  are  in  posses- 
sion of  the  heir-at-law,  or  his  grantee, 
the  taxes  and  assessments  are  the  sub- 
ject of  equitable  apportioDment  be- 
tween her  and  such  heir,  or  his  gran- 
tee.    Qraham  t.  Duniganf  616 

i.  But  no  sueh  apportionment  ean  be 
made,  by  the  assessors  or  collector  of 
taxes  etc,  or  other  public  authorities 
of  the  city,  so  that  either  can  poy  a 
portion  thereof,  and  discharge  nis  or 
oer  part  of  the  premises  mm  the 
charge  or  incumbrance.  id, 

8.  If,  in  order  to  relicTC  her  own  share 
of  the  premises  from  the  charge,  pre- 
vent the  accumulation  of  a  percentage 
imposed  as  a  penalty  for  the  non-pay- 
ment, and  save  the  premises  from  sale 
for  taxes  or  assessments,  the  widow 
pays  the  whole  amount,  she  may  re- 
cover from  the  heir-atrlaw,  or  his  gran- 
tee, his  just  share  or  proportion  ol  the 
amount  paid,  with  interest  from  the 
time  of  such  payment.  id, 

4b  Such  share  or  proportion  of  the  taxes 
is  to  be  ascertained  by  taking  into 
▼iew  the  relatire  annual  value  of  those 
parts  of  the  premises  held  by  each 


respectively ;  and,  in  dividing  the  as- 
sessment, the  nature  of  the  improve- 
ment for  which  the  aseessment  ii  mads 
should  be  coni^dered,  haying  regard 
also  to  the  benefit  rcaultiBg  therefrom, 
and  its  probable  permaDeney,  and  aho 
the  ase  of  the  tenant  in  dower,  and 
also  the  probable  duration  of  her  es- 
tate, il 

6.  The  annual  water  rate,  for  the  use  of 
the  Crolon  water,  is  subject  to  the 
same  division.  But  a  charge  for  Croton 
water,  separately  and  specifically  made 
for  a  particular  use,  which  use  is  ex- 
olusively  confined  to  the  apartment  of 
one  of  the  parties,  should  be  borne  in 
whole  by  such  party.  id 


TITLE  TO  LANDa 
Yide  Spbcdio  PsaroucANai,  1, 1 

TITLE  TO  PROPERTY. 
Yide  Ybsda,  4,  5,  6,  7,  8,  9,  and  la 


TRADE  HAKK& 

1.  A  manufiictnrer  of  goods»  who^  in 
order  to  desig^te  his  own  manniao- 
ture,  has  adopted  names,  marks^  and 
labels^  which  are  peculiar,  and  not 
theretofore  used,  is  entiUed  to  be  |ffD- 
teeted  by  a  conrt  of  equity  in  the  use 
thereof,  as  trade  marks,  against  fraodih 
lent  or  deceptive  imitation  by  othen 
WUlia»n9  v.  Johnson,  1 

%  This  b  true,  although  the  article  manu- 
factured by  him  is  composed  of  well- 
known  ingredients,  in  general  use  iot 
that  purpose,  and  which  any  person 
may  combine  and  sell  at  his  pleasure; 
trade  marks  in  such  case  being  appro- 
priately employed  to  denote  a  rnann- 
laeture  of  the  article,  by  the  person 
using  them,  and  to  notify  those  who 
buy  and  use  the  article,  that  his  peen- 
•liar  skill,  in  combining  the  ingredient^ 
have  been  employed  tiierein.  id 

8.  An  injunction  will  be  granted  to  rs- 
itrain  the  use  by  anothw  of  labels  ds- 
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y\em,  or  handbills,  in  imiution  of,  or 
dmnUting  such  trade  markaL  id 

4w  Whether  a  mere  name  of  an  article, 
or  a  designation  of  a  place  of  manu- 
fsetore,  can  or  cannot  l>ecome  the  »ub- 
jeot  of  protection,  as  a  trade  mark,  the 
Gonrt  will  restrain  the  nse  thereof  in 
such  a  combination,  with  peculiar  de- 
vices and  labels,  as  will  tend  to  deceire 
.the  public,  and  induce  the  erroneous 
belief  in  the  minds  of  dealers  and  con- 
sumers, that  the  articles  are  manufac- 
tured by  the  person  introducing  or 
adopting  the  same,  to  distingmsh  his 
goods.  id 

6.  Slight  difFerences  calling  for  semtiny, 
or  concealed  by  artifice,  so  as  to  es- 
oape  the  attention  of  the  unwary,  are 
not  sufficient  to  protect  the  imitator 
of  a  trade  mark  from  liability.         id 


TRIAI4 

Vide  PRAonoB,  22.— THal  and  Yer- 
&ct. 


TRUSTKB 
Of  an  express  tmst 

Vide  PkAonoB,  17.— PArtleiL 


USURY. 

L  On  a  bill  filed  to  recover  back  secnri- 
ties  pledged  for  alleged  usurious  loans, 
if  all  the  equities  alleged  in  the  bill 
are  fully  met  and  dented  by  the  an- 
swer, and  the  defendant  is  fully  sol- 
vent and  of  sufficient  responsibility  to 
answer  to  all  claims  the  plalntiffiB  may 
establish,  an  injunction  granted,  ex 
parte,  to  restrain  the  collection  or  dis- 
position of  the  secnrities^  should  be 
whc^y  dissolved.    Bicrer,  ei  al  v.  Ooe, 

661 

1  Bnt  the  answer  is  not  necessarily  to 
be  taken  to  meet  and  overcome  the  al- 
legations in  the  complaint,  merely  be- 


cause it  is  couched  in  such  terms  of 
denial  and  explanation  of  apparently 
usurious  transactions,  as  if  true  in 
their  proper  and  just  meaning  would 
show  that  there  was  no  neury.  When 
the  denials  and  explanations  are 
themselves  such  as  to  leave  great  sus- 
picion that  they  are  untrue  or  evasive, 
or,  that  under  cover  of  words  describ- 
ing commissions  and  payment  for  ser- 
vices, usurious  exactions  have  been 
made  by  the  defendant,  the  injunction 
should  DC  continued  to  the  hearing,  id 

8.  A  voluntary  payment  of  a  mere  ffra- 
tuity  by  the  borrower  to  the  lender, 
on  the  return  of  a  sum  of  money 
legally  loaned,  does  not  necessarily 
make  the  next  loan  between  the  same 
parties  usurious,  nor  raise  a  presump- 
tion that  it  is  sa  But  a  long  series  of 
successive  loans  running  through  a 
period  of  fifteen  months  or  upwards^ 
and  an  invariable  payment  of  large 
premiums  on  the  return  of  the  money 
or  renewal  of  the  period  of  credit,  is 
so  suspicious  as  to  raise  a  presumption, 
that  both  parties  understood  that  the 
payment  of  an  exorbitant  sum  was 
the  condition  of  the  snecesaive  loansi 

id 

4.  The  statement  In  the  answer,  tha^ 
large  premiums  which  were  paid  to 
the  defendant,  were  for  "extra 
trouble,"  either  In  lending  the  defend- 
ant's own  money,  or  in  buying  the 
borrowers'  note,  is  of  no  weight  in  re- 
butting the  charge  of  usury,  nnle» 
the  answer  shows  the  particulars  so  as 
to  exhibit  an  actual  and  bona  fide  sao- 
rifice  of  time,  money,  or  property,  for 
the  borrower^  bendt  id 

5.  It  is  competent  to  show,  that  an  as^ 
signment  of  judgpnents  against  third 
parties,  made  by  the  borrower  to  the 
lender,  was  made  and  received  as  se- 
curity for  loans,  although  such  assign- 
ment is  absolute  in  form.  And  uie 
truth  of  allegations  in  the  answer  of 
the  defendant,  that  snob  assignment 
was  absolute  in  &ct,  and  on  a  purchase 
of  the  judgments,  will  be  discredited 
where  the  whole  transaction  is  such  as 
to  render  that  statement  highly  im- 
probable, id 

6.  Where  it  is  manifest  that  the  plain- 
tiffs may  suffer  loss  by  permitting  the 
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MenSMnt  to  ooUeet  the  moneyt  doe 
upon  Mcoritiei  held  for  loans,  which 
ere  alleged  to  be  usurioiis,  the  Coart, 
if  they  deem  the  answer  insuflieient  to 
overeome  the  equitiee  in  the  eomplaint^ 
shonld  restrain  sneh  coUeotion,  al- 
though it  may  appear  that  the  mon^j, 
if  eolIected»  would  be  entirely  safe  m 
the  hands  of  the  defendant  id. 


TARIANGR 

1.  Where  a  complaint  charged  the  de- 
fendants as  common  carriers  generally, 
without  describing  their  route,  proof 
that  their  route  w«is  confined  to  New 
York  and  Brooklyn  creates  no  Tari- 
anoe.  Under  an  aTcnnent  that  they 
undertook  to  carry  from  Brooklyn  to 
Buffalo,  if  it  be  proved  that  they  un- 
dertook to  carry  to  New  York,  and, 
having  delivered  the  goods  at  the 
wrong  place,  they  undertook  to  re- 
cover and  deliver  them  at  Buffislo,  the 
variance  is  not  &taL  Richarda  v.  }^es^ 
coU,  689 

t.  Where  the  plaintiff  avert  a  delivery 
of  goods  to  the  carrier  by  himself,  and 
a  promise  to  himself  to  carry,  and  it 
appears  that  the  acent  of  the  plaintiff 
delivered  the  goods,  and  the  promise 
was  made  to  him,  there  is  no  variance. 

id. 


VENDOR  AND  PURCHASER. 

1.  When  personal  property  is  purchased, 
upon  a  misrepresentation  of  its  value, 
but  sneh  representation  is  made  in 
good  ikith,  and  in  an  honest  belief  of  its 
truth,  the  purchaser  must  pay  a  note 
given  bv  him  for  its  price,  he  having 
retained  the  property  bought,  although 
it  may  have  been  worthless  at  the  time 
of  the  purchase.  To  constitute  a  de- 
fence to  an  action  to  recover  the  con- 
tract price  of  property  sold,  it  is  neces- 
sary to  prove  more  than  tliat  the  ven- 
dor expressed  an  erroneous  opinion  of 
its  value,  in  whfeh  the  purchaser 
chose  to  confide,  Instead  of  exercising 
his  own  Judgment*  exdnsively,  or  con- 


fultinff  others  more  competeDt  to  jvdga 
than  himself,  when  the  opinion  waa 
honestly  expressed,  and  no  deoeit  was 

?ractisMl  to  put  him  off  his  guard. 
TniUd8iaJUMTnul(h.v.H€BFriM,    16 

Vide  AucnoiiKRS,  1-4. 

Sracuio  PiBfOBMAmB. 


YERDicrr. 

General  and  Special 

Vide  PBAonoi.^Trial  and  YerdiflL 
Naw  TuAL,l. 


YESSEI& 

1.  It  is  not  an  abcolute  unqualified  rule, 
that  a  joint  owner  of  a  veaiel  may  not 
sustain  an  action  against  the  other 
owners,  for  contribution  to  a  demand 
paid  by  him,  during  the  eontinuanoe 
of  the  relation.  If  it  appears^  that  at 
a  certain  period,  such  as  the  time  of  a 
report  of  a  referee,  no  accounts  are 
outstanding,  which  might  change  the 
apparent  liability  of  a  partjTi  or  wholly 
displace  it,  the  £iict  of  the  joint  owner- 
ship continuing,  will  not  defeat  a  suit 
to  recover  a  proportion  of  a  sum  paid 
to  a  creditor  under  a  judgment  re- 
covered.     Wood  V.  MerriU,  S68 

2.  Each  owner  is  responsible  only  to  an 
amount  proportionate  to  his  interest  in 
the  vessel  id. 

8.  In  an  action  to  recover  that  aHqoot 
part,  the  defendant  may  have  allowed 
to  him,  by  way  of  counter-claim,  the 

Slaintiff 's  aliquot  part  of  a  liquidated 
emand  owing  by  the  owners  of  the 
vessel,  as  such,  to  the  defendant      id, 

i.  Under  a  contract  for  the  building  of  a 
vessel,  the  ownersliip  continues  in  the 
contractor  until  the  vessel  is  completed 
and  delivered  to  the  party  fur  whom 
she  is  built    Brown  v.  Morgan,     485 

5.  The  same  rule  applies  where  the  con- 
tract limits  the  building  to  *'  the  hull, 
spars,  top  iron  work  and  cabin,"  for  a 
sum  specified,  "  payments  to  be  made 
as  the  work  progressea*  id. 
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6.  When  ft  ship  is  built  by  the  eontractor, 
UDder  each  an  agreement,  the  party 
for  whom  she  it  bmlt  is  DotreepoDdble 
to  a  third  person  for  materials,  or  ar- 
ticles used  in  the  eonstractioD  of  the 
hull  of  the  ship,  whieh,  by  the  eon- 
tract,  the  contractor  vas  bound  to 
provide  and  use  therein.  id, 

7.  To  entitle  a  party  to  a  lien  upon  a 
vessel,  under  2  R.  S.  498,  §  1,  sub.  1, 
(as  that  statute  read  prior  to  the 
amendment  of  it  made  in  1865,)  for 
the  price  or  value  of  "materials  or 
articles  furnished  in  this  State"  by 
him  "  for,  or  towards  the  building''  of 
such  ship  or  vessel,  on  the  appli- 
cation of  the  person  building  such 
ship  or  vessel,  he  must  prove  that 
the  materials  claimed  to  nave  been 
furnished,  were  actually  incorporated 
into  such  vessel ;  that  toey  were  used 
in  it,  as  well  as  ordered  for  it  Eiteox 
y.  Marbeek,  606 

8.  The  facts,  that  materials  are  ordered 
for  a  vessel  which  the  purchaser  is 
then  building,  and  are  fornished  upon, 
and  pursuant  to  such  order,  and  are 
sent  to  the  yard  where  that  and  other 
vessels  are  being  built,  is  not  prima 
facie  evidence  of  the  use  of  them  for 
the  purpose  for  which  they  were  or- 
dered, although  there  be  no  evidence 
impidring  or  affecting  the  proper  force 
and  effect  of  such  facts.  id 

9.  The  contrary  of  this  proposition  having 
been  charged,  and  uie  charge  having 
been  excepted  to,  a  new  trial  was  or- 
dered, id. 


sent  a  case,  in  which  the  person  order- 
ing the  materials  of  the  plaintiffs  was 
not  at  the  time,  the  "  owner,  agent,  or 
consignee"  of  such  vessel,  within  the 
meaning  of  the  statute,  and,  therefore, 
the  plaintiffiB  would  acquire  no  lien  on 
the  vessel,  for  the  prioe  of  such  mate- 
riala    (Hoffoutn,  J.)  id. 

11.  Bond  for  discharge  of  attachment 

680 
Vide  Fbeigbt,  1-8. 
Insueancb,  1. 
Plkaddto,  2. — Complaint,  IMS. 


10.  An  agreement  entered  into  before 
the  buildinff  of  a  vessel  is  eommeneed, 
between  ue  defendants  and  such 
builder,  that  the  vessel  shQuld  "become 
the  property  of  the  former  as  &st  as 
the  payments  were  made  on  her;" 
and  tne  furUier  fitcts,  that  before  the 
materials  were  furnished  by  the  plain- 
tifBi,  the  builder  was  overpaid,  by  the 
defendants,  for  all  work  and  materials; 
and  that  the  builder  having  fisiled 
before  completing  her,  the  defendants^ 
"  having  overpaid  him  more  than  the 
work  and  materials  were  worth,"  took 
possesrion  of  her  and  completed  her, 
make  the  defendants  at  all  times, 
owners  of  the  vessel,  aa  Uie  building  of 
her  progressed,  and  oonsequently  pre- 

B.— n.  48 


WARRANXy. 
YideSALU, 

WATER  GRAETia 

P.  Su  was,  prior  to  1806,  the  owner  of  a 
farm  on  Manhattan  Island,  in  the  City 
of  New  York,  lying  on  a  semi-circular 
cove  or  bay  of  the  East  River,  and  be- 
tween what  is  now  9th  and  28d  streets, 
in  the  said  city.  By  his  will,  he  di- 
Tided  this  fiiirm  into  two  parts,  making 
a  street,  which  ran  through  the  same 
and  which  reached  the  nver  near  the 
centre  of  the  cove,  the  dividing  line ; 
and  devised  the  northerly  portion  to 
his  son  P.  G.a.,and  the  southerly  por- 
tion to  his  son  K.  W.  S.  And  there- 
after, in  1810,  the  Oprporation  of  New 
York  made  a  grant  to  K.  W.  a  of  a 
water  lot  in  the  river  easterly  of  his 
portion  of  the  &rm,  making  the  con- 
tinuation of  the  centre  line  of  Stuyve- 
sant  street,  the  northerly  boundary  of 
such  grant  On  a  survey  of  the  cove, 
it  appears  that  the  continuation  of  the 
centre  line  of  Stuyvesant  street  out- 
wardly to  a  line  drawn  between  the 
two  extremities  of  the  shore  line^ 
would  divide  the  intermediate  space 
into  two  parts  nearly  corresponding  in 
relative  or  proportionate  quantity  with 
the  length  of^  the  shore  lines  of  the 
two  diiasions  of  the  farm  so  hdd  by 
P.  G.  &  and  ^.  W.  a  The  plan  of 
this  part  of  the  Cftty  of  New  York 
was  laid  out  under  the  Act  of  the 
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of  Apiil  ad,  1807,  and  the 
•treets  thereby  established  ran  to  the 
shore  of  the  eore  in  a  direction  diagonal 
to  the  oove,  and  so  at  to  cross  Stuy ve- 
sant  street  at  an  acnte  angle,  in  such 
wise  that  16th  street^  which  erossed 
Stuyvesant  street  near  the  point  where 
it  reached  the  water,  woold,  when  ex- 
tended into  the  East  River,  run  far 
south  thereof  at  the  line  drawn  be- 
tween the  two  extremities  of  the  core, 
and  divide  the  cove  very  unequally ; 
and  the  other  parsUel  streets  (16tb, 
17 tb,  18th,  and  Itflh)  if  so  extended, 
would  in  like  manner  cross  the  ceutre 
line  of  8tny  vesant  streeU  (Diagrams, 
Nos.  1  and  3,  pp.  22,  24.) 

Subsequently,  the  Corporation  of  New 
York  made  grants  to  Bradford  and 
others,  claiming  under  N.  W.  S.,  of  all 
the  ground  under  the  water  in  the 
cove,  lying  southerly  of  the  said  cen- 
tre line  of  Stuy  vesant  street,  and  ex- 
tending into  the  river  to  a  street,  or 
propo;^  street,  called  Tompkinsstreet ; 
and  to  Flack  and  Gouverneur,  claiming 
under  P.  6.  S.,  of  all  ground  under 
water,  extending  in  like  manner  into 
the  £a«t  Kiver,  lying  northerly  of  the 
said  centre  line  of  Stoyvesant  street 
extended.    (Diagram  No.  2  p.  28.) 

By  an  Act  of  the  Legislature  of  18th 
April,  1826,  the  new  street,  called 
Tompkins  street,  theretofore  laid  out 
and  approved  by  the  Corporation,  was 
esiablislied  as  the  permanent  exterior 
line  of  the  city  on  the  East  River,  in 
front  of  the  cove  above  mentioned,  ex- 
tending northerly  to  23d  street ;  and 
the  statute  enacted  that  all  grants 
made,  or  to  be  made,  of  lands  under 
water,  should  be  construed  as  right- 
fully made  to  extend  thereta 

[n  1835  another  Act  was  passed,  author- 
ising the  Corporation  to  designate 
where  the  exterior  line  or  street  to 
the  eastward  of  this  part  of  the  city 
shall  be  in  plaoe  of  Tompkins  street. 
And  in  1860  certain  ordinances  were 
passed  establishing  an  exterior  line, 
called  Avenue  D,  further  outward  in 
the  East  River,  beyond  and  easterly 
of  the  said  Tompkins  street. 

Upon  a  bill  filed,  on  the  one  hand,  to 
confirm  the  grants  made  to  N.  W.  &, 
and  those  claiming  under  N.  W.  S.  and 
under  Bradford  and  others,  and  to  es- 
tablish the  centre  line*  of  Stuy  vesant 
street  extended  into  the  East  River,  as 
their  just  northern  boundary,  and  to 


restr^n  the  Gorporatkn  from  making 
new  grants  southerly  of  that  line; 
and  on  a  bill  filed,  on.the  other  hand, 
asserting  that  such  former  grants  were 
void,  and  that  the  claimants  under  P. 
G.  &  and  Fladc  and  GouTemeur  were 
entitled  to  grants  in  front  of  their 
lands,  to  extend  outwardly  into  tlie 
East  lUver  in  Uie  lines  or  direction  of 
the  streets  established  in  1807,  ex- 
tended eastwardly;  and  to  setUe  the 
rights  of  the  various  present  proprie- 
tors in  the  cove. 
Hdd,  upon  a  review  of  the  various  stat- 
utes, etc,  referred  to  in  the  opinion  of 
the  Court  and  statement  of  the  case, 

1.  FItH,  The  line  of  Stnyvesant  street, 
continued  to  Tompkins  street,  would 
have  formed  the  proper  natural  and 
equitable  boundary,  as  between  N. 
W.  a  and  P.  G.  a,  had  the  Corporation 
undertaken  to  make  grants  to  them  of 
the  space  within  the  cove ;  upon  the 
principle  of  an  equitable  division  be- 
tween them  in  respect  to  their  ownet^ 
ship  on  the  shore,  assuming  either 
that,  by  virtue  of  such  ownership  of 
the  upland,  they  were  entitled,  under 
the  Act  of  1807,  to  claim  and  have 
such  grants,  or  that  the  corporation 
were  willing  to  concede  to  them  such 
a  right,  and  this  notwithstanding  that, 
according  to  the  plan  of  the  city 
adopted  by  the  commissions  under 
that  act,  the  streets  as  laid  out  by 
them,  if  continued  into  the  cove,  would 
have  followed  lines  running  in  a  dif- 
ferent direction.    Ni^i  v.  2%ayer,    10 

And    such   line   of    Stuyvesant    street 
'  formed  a  proper  northerly  boundary 
in  the  mnt  to  N.  W.  a  of  1810,  as  be- 
tween nim  and  his  brother,  at  the  time 
the  same  was  made.  id, 

2.  Second  The  same  line  of  division 
was  equally  equitable  and  proper,  as 
between  Flack  and  Gouverneur  on  the 
one  side,  and  Bradford  on  the  other,  as 
parties  succeeding  to  the  title  and 
rights  of  N.  W.  a  and  P.  G  a  re- 
s{^ctively,  at  the  time  those  grants 
were  made ;  and  the  plaintiff,  Nott,  as 
succeeding  to  Bradford's  title,  is  en- 
titled to  daim,  as  against  the  parties 
to  the  suits  who  have  succeeded  to 
Flack  and  Gouverneur,  that  Stuyv«- 
ant  street  thus  continued,  and  consti- 
tuting the  actual  boundary  between 
their  respective  grants,  is  the  true. 
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proper,  and  equitable  lioe  by  which 
those  grants  respectively  ought  to  have 
been  made.  id, 

8.  Third,  However  tnie  it  may  be  that 
the  lines  or  direction  of  tne  streets 
continued  may  form  the  most  conveni- 
ent and,  under  certain  circumstances, 
a  proper  basis  upon  which  to  make 
water  grants,  that  still  this  is  a  matter 
of  mere  convenience,  and  that  this 
alone  creates  no  rule  of  obligation  on 
the  Corporation,  nor  one  that  gives  to 
the  parties  entitled  to  or  claiming 
grants  an  absolute  right  as  against  the 
Corporation,  or  as  against  each  other, 
to  have  them  run  by  such  linesw  That 
the  question,  as  between  co-terminoos 
owners  of  the  shore  line,  is  always 
one  of  equitable  apportionment  of  the 
space  to  which  the  grants  are  to  apply, 
and  that  the  exact  lines  of  division 
must  necessarily  depend  upon  the  re- 
lative directions  of  the  shore  line  and 
of  Uie  exterior  line  to  which  it  is  in- 
tended the  grants  shall  extend.        id, 

4.  Fburth.  Without  deciding,  or  intend- 
ing to  express  an  opinion,  whether  the 
corporation,  under  the  Act  of  May  the 
11  tn,  1835,  (providing  for  the  designa- 
tion, etc,  of  a  permanent  exterior  line,) 
may  or  may  not  lawfully  project  or  lay 
out  a  new  exterior  line  or  street  to  the 
eastward  or  outride  of  Tompkins  street, 
or  whether,  if  they  once  have  adopted 
a  line  within  Tompkins  street,  as  such 
new  exterior  line,  they  have  thereby 
exhausted  all  their  power  under  said 
act; 

Held,  that  no  fee  is  given  to  the  Cor- 
poration by  implication,  as  certainly 
none  is  given  in  terms  by  the  Act  of 
1835,  in  the  lands  under  water  outside 
of  or  to  the  eastward  of  Tompkins 
street,  and  that,  consequently,  no  grant 
of  such  lands  made  or  to  be  made  by  the 
Corporation  conveys  or  can  convey  a 
fee  in  such  lands  to  the  g^ntee.      id. 

And  further  held,  that  the  act  cantaot  be 
construed  to  extend  by  implication  the 
grants  already  made,  bounding    on 


Tompkins  street,  to  an  exterior  line  or 
street,  outside  of  Tompkins  street  id. 

• 

5.  J^ftK  The  parties  to  the  suit,  whose 
grants  bouna  on  Tompkins  street,  have 
no  right,  actual  or  pre-emptive,  to 
grants  outside  of,  or  beyond  that  street ; 
nor  have  they  any  right  or  title,  de- 
rived from  the  Act  of  1885,  in  the  land 
under  water  between  that  street  and 
Avenue  D,  the  exterior  line  recently 
adopted;  nor  have  thev,  as  adjacent 
owners,  a  right  to  fill  in  such  inter- 
mediate space,  and  become  the  proprie- 
tors thereof  under  the  provisions  of  the 
Act  of  1818.  id 

8.  Sixth.  The  parties  are  concluded  by 
the  grants  already  made  bounding  on 
Stny vesant  street,  as  the  dividing  line 
between  the  parties  claiming  adversely 
to  each  other  in  these  actions,  such 
line  being  also  an  equitable  and  proper 
one;  and  the  claim,  of  the  owners  to 
the  north  of  that  street  cannot  be 
sustained.  id 


WIDOW. 

1.  As  tenant  in  dower  only  bound  to  pay 
equitable  share  or  portion  of  Taxes 
and  Assessments.  516 

Vide  DowxB,  1-8 


WITNiSa 

1.  One  of  the  arbitrators  is  a  competent 
witness  to  impeach  his  award,  by  giv- 
ing testimony  of  facts,  they  being 
open,  and  having  transpired  in  the 
presence  of  the  parties,  and  of  their 
counsel.     CoU  v.  Blunt,  116 

Vide  DxpoarnoMS,  1-7. 

PBAoncu,  22.-— Trial,  etc.,  8-5. 
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